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Some issues of improving the criminal law standards regulated by Article 320
of the Penal Code of the Republic of Kazakhstan «Failure to assist sick person»

The purpose of this work is to develop scientific-based proposalsto improve criminal legislation and practice
of its application. Based on the results of the research the author.offers recommendations for improving the
current criminal legislation and legal precedents in issues of crossing for failure to assist sick person, in par-
ticular, the author's position on the concept, type and amount of the assistance provided is proposed. In addi-
tion, considering the analysis of the existing points of view of academic lawyers, a number of conclusions
were drawn related to the definition of the concepts «sick person» and «patient», on the basis of which the au-
thor proposed his own vision of this concept. The conclusions, results, provisions reflected in the work are
based on the analysis of the legal literature, the materials of law enforcement practice and the survey of the
relevant circle of respondents and can be usedrin further scientific research, when developing proposals for
legislation, in the teaching process while teaching the criminal law course.
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The rendering of assistance to.the sick person is substantive, because the life of the sick person, as well
as the possibility of his recovery depends on the timely and proper provision of medical care.

Helping a sick person is the professional duty of medical professionals. Since ancient times one of the
founders of medicine Hippocrates has been formulated standards of behavior of the doctor (Oath of Hippoc-
rates). According to Hippocrates, the doctor is the only profession that must begin with an oath to society
because a person‘who has.chosen this profession, who has studied for many years to help a person suffering
from personality, naturally must make a promise to be worthy of the chosen case. In works that have sur-
vived to thistday it is noted that «medicine is truly the noblest of all arts. But because of the ignorance of
those who are engaged in it, and those who with frivolous condescension judge them, it is now far below all
arts» [1].

Graduates of higher education organizations who have been trained in medical specialties and are cur-
rently taking the oath of a doctor of the Republic of Kazakhstan, who swear to provide medical care to eve-
ryone who needs it, regardless of age, gender, nationality, religion, social status and citizenship [2].

It is necessary to recognize that today the issues of medical deontology (the totality of ethical norms for
the performance of one's professional duties by a medical worker) really are great importance for society.
The ethical responsibilities of health workers are considered both internationally in the International Code of
Medical Ethics and at the national level in the Code of Honor for Medical and Pharmaceutical Workers [2].

However, medical workers who solemnly promised to provide medical assistance do not always have it,
so they are held liable in accordance with the legislation of the Republic of Kazakhstan. The cases of bring-
ing persons to criminal responsibility for failure to assist sick person, as shown by the analysis of statistical
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data in practice although they are relatively rare, do exist. So, in 2014 5 such offenses were registered, in
2015-5,in2016 - 0,in 2017 — 2 [3].

According to Article 320 of the Penal Code of the Republic of Kazakhstan victim is a person in need of
medical assistance but because of his physical incapacity or because of the lack of special medical
knowledge he cannot provide medical assistance to himself.

As the analysis of legal literature shows some academic lawyers propose to legislatively fix the concept
of a sick person because in their opinion a sick person can be not only a person suffering from any disease,
regardless of its severity, but also a person who is not suffering from the disease but needing medical care,
for example, a woman in childbirth [4; 86]. In medical practice the concepts of «sick person» and «patient»
as a rule are interchangeable. In addition, there is a problem in determining the status of «patient» and the
concept of «sick persony». All this in turn creates difficulties in law enforcement practice. In connection with
the indicated problem it should be noted that according to subpar. 87 pt. 1 Art. 1 of the Code of the Republic
of Kazakhstan «On public health and health care system» the term «a patient» is defined as - an individual,
who is (was) the consumer of health services [2]. At the same time, the concept of «sick person» is not le-
gally fixed. According to the explanatory dictionary S.I. Ozhegov is a sick person it is/struck by some kind
of disease [5; 107]. The patient is a biological status that characterizes the deviation from the norm in the
state of the organism [6]. Thus, the concept of «patient» is broader than that of the sick person because the
status of the patient is acquired by any person who has applied to a medical institution; not necessarily for
the purpose of treatment (for example, for prevention or medical examination). An analysis of legal literature
shows that some authors suggest that the notion of a «sick person» should be-legally fixed in a note to the
criminal law stipulating responsibility for failure to assist sick person in the following wording: sick person -
an individual who is in any painful condition who needs immediate.medical attention, regardless of whether
he applied for medical help or not [7; 345].

In our opinion, the legislative consolidation of the notion of «sick person» in a note to the article
providing responsibility for failure to assist sick person will lead to excessive cluttering of the criminal legis-
lation which can hardly be considered expedient. Moreover, the analysis of the Penal Code of the Republic
of Kazakhstan shows that in some chapters, in particular; chapter 8 of the Penal Code of the Republic of Ka-
zakhstan «Criminal infraction in the scope of economic activity» is dominated by a large amount of terms
inherent in the sphere of economics, however, notes to each article of Chapter 8 PC RK explaining these
concepts the legislator did not provide, thus did not overload the criminal legislation which is, in our opinion,
justified.

At the same time, it must be recognized that the lack of appropriate explanations of the term «sick per-
son» negatively affects law enforcement practice. In this regard we consider it expedient to define and con-
solidate the notion of «sick person» in the sectoral legislation in particular in the Code of the Republic of
Kazakhstan «On public health and health care system» of September 18, 2009 which we believe will pro-
mote uniformity and effectiveness.of criminal legislation evaluation of the deed.

Ya.A. Myts in addition to the legislative definition and consolidation of the concept of the sick person
suggests in the dispositions of the rule providing responsibility for the act under analysis to expand the list of
victims providing a sick person other than the sick person who needs medical assistance. The author propos-
es to refer to other persons:'a woman in childbirth who also has the right for medical care under the law and
this right is ensured by assigning an appropriate duty to provide necessary assistance to obstetricians and gy-
necologists; some categories of persons whose professional activity is associated with significant overloads
for the organism (athletes performing in the professional ring, military, persons performing work in difficult
working conditions, etc.). The doctor is obliged to conduct a medical examination with respect to them on
the conclusion of which the life and health of that persons depends. Not revealing a discrepancy between the
psychophysiological indicators of such persons, the state of their health by the established special rules to
standards can lead to a lethal outcome [4].

In our opinion, the opinion of Ya.A. Myts should be accepted because indeed the concept of «sick per-
son» does not encompass all possible states of the human body. For example, a woman in childbirth, in fact,
is not a sick person but she needs timely, qualified medical care. I would like to note that in medical practice
a person is considered a sick person when his state of health is examined and a final diagnosis is made. Until
the time person is not examined and diagnosed by medical staff, it is not legally possible to consider him as a
sick person (except when signs of a crisis health situation on the face). In practice there are cases when a per-
son who seeks medical help has no signs of illness, there is no evidence that he is not a sick person, there are
no medical records and he claims that he is sick. In such cases the above person in our opinion should also be
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categorized as other persons in need of medical assistance. Recognize a sick such a person without a con-
firmatory diagnosis is not possible but medical personnel are obliged to examine and provide medical assis-
tance.

In medical practice there are also cases when a person at the time of seeking medical help is healthy but
his state of health is at the borderline in the transition to a morbid state. This category of people, in our opin-
ion, should also be categorized as other persons in need of medical care because the state of his health may
worsen in a short time and lead to unfavorable consequences. Thus, the medical worker is obliged to exam-
ine the patient's body and identify the prerequisites for the disease.

On the basis of the foregoing we consider advisable as victims in the title and disposition of Art. 320 of
the Penal Code of Kazakhstan entrench along with sick persons other persons in need of medical assistance.

An additional argument in favor of the stated position is the results of a survey of members of a:law en-
forcement agency who was asked: «Do you consider it appropriate to expand the circle of victims by includ-
ing in the disposition Art. 320 of the Penal Code of the Republic of Kazakhstan «Failure to assist sick“per-
son» of other persons in need of medical assistance?», 81 % answered positively.

It should be noted that the legislator did not specifically indicate what kind of assistance the sick person
did not have from the person obliged to provide it. However, as shown by the analysis of legal literature most
scientists suggest that it is about medical care which follows from the very interpretation of the idiom «fail-
ure to assist sick person». At the same time some authors believe that this norm says not.only about medical
assistance but also about other necessary assistance. For example, E.Yu. Berdichevsky believes that the
crime in question can be the failure to assist such assistance, such as the refusal of the pharmacy worker to
provide a phone for calling an ambulance, the driver's refusal to transport the ambulance [8; 74].

L.F. Ogarkov believes that the inactivity of the relatives of thesick person and cohabiting conjoints for
the organizational and material support of the victim should also be regarded as a failure to assist to the sick
person [9; 68]. In turn according to L.V. Ivshyn the driver of the vehicle who refused without excuse to
transport the sick person in need of emergency care is liable to criminal liability in the event of socially dan-
gerous consequences [10; 129].

In connection with the foregoing I would like to-focus on the following points: firstly, the legislator fix-
ing the responsibility for the act in question in Chapter 12 of the Penal Code of the Republic of Kazakhstan
«Medical Criminal Infractions», we believe, implied that this infraction is committed in the sphere of medi-
cal care. Secondly, it should be noted that in/the sanction of the article under consideration one of the types
of punishment provides for the deprivation‘of the right to occupy certain positions or engage in certain activi-
ties. And, finally, thirdly, inaction of persons who do not have medical education expressed in the failure to
assist sick person, in our opinion, should lead.to criminal liability under Article 119 of the Penal Code of the
Republic of Kazakhstan «Leaving in'danger» subject to appropriate conditions. In this regard we believe that
there is no doubt about the fact that the composition of the criminal infraction provided for in Article 320 of
the Penal Code of the Republic of Kazakhstan takes place solely in cases when it is a question of failure to
assist medical assistance sick person. Moreover, in accordance with the Order of the Ministry of Health of
the Republic of Kazakhstan of July 3, 2017, No. 450 «On Approval of the Rules for the Provision of Emer-
gency Medical Assistance in the Republic of Kazakhstany» the drivers of ambulance (ambulance) should pro-
vide the necessary medical assistance because in law as one of the requirements for drivers are indicated that
they must have first aid skills [11].

Thusyif'it.is a question of drivers of sanitary vehicles they will be prosecuted under Article 320 of the
Penal Code of the Republic of Kazakhstan only if they did not receive the first medical aid which is rightly
addressed in.the works of such authors as LI. Gorelik, T.V. Kirpichenko, N.G. Alexandrov. Moreover, they
expressed a proposal on the expediency in the disposition of a norm providing for responsibility for failure to
assist sick person pointing out the failure to assist medical assistance sick person. In our opinion, the authors'
proposal is justified and acceptable for the Kazakh legislation as this clarification will help to avoid misun-
derstandings of the Penal Code of Kazakhstan and resolve problems in law enforcement practice. At the
same time the content of the criminal law norm must correspond to its name, in this connection we believe
that it is necessary to supplement both the disposition and the title of the article with an indication of medical
assistance. In addition the principle of maximum specification of the norm to date meets the requirements of
paragraph 2.8 of the Concept of the Legal Policy of the Republic of Kazakhstan for the period from 2010 to
2020.

It should be noted that as a result of our survey the overwhelming majority of members of a law en-
forcement agency to the question: «Do you consider it appropriate to add the word «medical» after the word
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«failure» to Part 1 of article 320 of the Penal Code of the Republic of Kazakhstan? (86 % of respondents)
responded positively.

According to Art. 38 of the Code «On public health and health care system» the main types of medical
care are: pre-medical care, qualified medical care, specialized medical care, high-tech medical services, med-
ical and social assistance [2].

At the same time medical assistance can be provided in the following forms: outpatient care, primary
health care, consultative diagnostic care, inpatient care, hospital substitute treatment, emergency medical
care, sanitary aviation, medical relief during emergencies, traditional medicine, folk medicine (healing) [2].

In turn failure to assist sick person means that there is no action on the part of medical personnel to pro-
vide the necessary assistance to the sick person. Failure to assist medical care can be expressed in a variety
of forms. Thus L.I. Gorelik highlights some of them:

1) non-attendance of the medical worker to the sick person on a call, an invitation or his own initiative
(the last case is possible if the medical worker knows that the patient needs his services but for some reason
he or the relatives of the patient can not invite, for example, the absence of a telephone or remoteness of the
patient and his relatives from the medical institution);

2) failure to assist sick person in a medical institution;

3) refuse to take a sick person to a medical institution where he was taken or appeared himself;

4) do not call a specialist by a medical professional who came to the patient but was not competent be-
cause of narrow specialization, lack of knowledge or for some other reason;

5) a medical worker without a preliminary examination prior to the diagnesis indicates that the patient
does not need help [12; 35, 36].

As a condition for bringing a person to criminal liability under Article 320 of the Penal Code of Ka-
zakhstan in the disposition of the analyzed article the legislator indicated the absence of valid reasons for
failure to assist sick person. In legal literature for valid reasons the authors as a rule include force majeure
circumstances that justify the omission of the medical worker: the lack of the possibility to render medical
assistance in connection with the state of extreme necessity, force majeure, illness of the medical worker
himself, lack of necessary medicines or tools, lack of transport for travel to the location of the patient, etc.
This list is not exhaustive and the validity of the reasons for not providing assistance in each case is decided
at the discretion of the court taking into account all the circumstances of the case.

Analysis of law enforcement practice shows that as valid reasons in the materials of criminal cases as a
rule there are the following: a medical worker could not get to the premises from which the call was made
for help because the door was locked and unlocked there was no one; lack of medicines, necessary devices
and devices to help the sick person; the medical worker was not competent in providing the necessary assis-
tance because he had another specialization; the medical worker had on his hands a medical document signed
by the patient about the refusal to provide medical assistance and hospitalization.

In the light of the foregoing.it should be noted that the medical worker on vacation is also obliged to
provide assistance to the sick person if necessary. However, in the event that the medical worker does not
possess the necessary /knowledge or for other reasons cannot provide the necessary assistance, he must call
another medical officer with the necessary knowledge or take the sick person to a medical institution.

In additiond would like to note that in Art. 91 of the Code of the Republic of Kazakhstan «On public
health and health care system» states that every citizen has the right to be treated with dignity in the process
of diagnosis, treatment and care, respectful attitude to his cultural and personal values, as well as relief of
suffering to the extent permitted by this the existing level of medical technology [2], while it should be noted
regardless of the severity of the disease. In cases when a medical worker knows that a person is hopelessly ill
he must still provide the necessary assistance, fight to the end for the patient's life and use all available medi-
cal achievements thereby alleviating the sufferings of the sick person and prolonging the life span because
for the sick person the medical worker is the last hope and he sees the strength and confidence in the cure in
him. Thus, a medical worker in the event of failure to assist sick person that would allow him to prolong his
life is, in our opinion, liable to criminal liability under Article 320 of the Penal Code of the Republic of Ka-
zakhstan «Failure to assist sick person». The criminal liability for failure to assist sick person, as noted
above, is provided only in cases where due to the omission of the medical worker the sick person is injured
or died.

According to Part 1 of Art. 320 of the Penal Code of the Republic of Kazakhstan as a socially danger-
ous consequence of failure to assist sick person the legislator has foreseen - infliction of average gravity
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harm to health of sick person by negligence; on Part 2 of the article under consideration - the death of sick
person or infliction of grievous harm to his (her) health by negligence.

At the same time it should be noted that according to the analysis of legal literature some scholars be-
lieve that from the socially dangerous consequences of failure to assist sick person provided as an obligatory
sign of the objective side of the crime it is necessary to refuse and establish the moment of the end of the
crime proceeding from the fact of inactivity itself [4]. In their opinion a crime committed in the form of inac-
tion cannot have a material composition because inaction as such does not entail consequences in the form of
any changes in the material world. The consequences listed in the dispositions are not the result of the omis-
sion of the medical worker but are a consequence of the development of the internal processes of the victim's
body conditioned by internal causes [4].

This point of view, in our opinion, has no valid reasons because according to the tendency of legislative
practice in the criminal law sphere crimes connected with violation of special rules or norms should always
lead to consequences otherwise it may be an administrative or disciplinary offense. That is if we divide'this
point of view, the line between the disciplinary offense on the part of the medical worker and the criminal
offense is erased. Thus, in our opinion, the fact of failure to assist sick person in the category of criminally
punishable acts should not be erected.

At the same time it is necessary to recognize that cases of failure to assist sick person which was inflic-
tion easy harm to health fall out of the legislator's view because as the analysis of the Code on Administra-
tive Infractions shows such acts are not an administratively punishable offense. At the/same time the degree
of public danger of such acts is higher than the disciplinary act. In this regard.-we consider it advisable to
provide for the provision in the Code on Administrative Infractions of the Republic of Kazakhstan for the
failure to assist sick person as well as to other persons needing medical assistance without valid reasons by a
person obliged to provide it in accordance with the law of the Republic of Kazakhstan or under a special rule
if it is entailed infliction of light gravity harm to health of sick person by negligence or other person in need
of medical assistance.

We believe that the given suggestion will serve to improve the legislation and law enforcement practice
as a result of which the offense under consideration will'receive an appropriate legal assessment and the pun-
ishment will be consistent with the principle of justice.
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E.B. Ecneprenona

Ka3zakcran Pecny0sukacsl KK-niH 320-0a0b1H1a KapacThipbulFaH «Haykacka kemek
KOepceTIey» KblJIMbICTBIK-KYKBIKTHIK HOPMAJIAPBIH JKeTIJIAIPYiH Keildip Macesenepi

ATanFaH JKYMBICTHIH MaKCaThl KbUIMBICTBIK 3aHHAMaHbI JKOHE OHBI KOJJaHy TOKIpHOECIH KeTinaipy
GoibIHIIA FRUIBIMU HETi3[eJreH YCHIHBICTApAbI 93ipsey Ooubin Tabbutamsl. ABTOpP JKYPTi3UIreH 3epTTeymiH
HOTIKeCI OOMBIHIIA KOJJIAHBICTaFbl 3aHHAMaHbl JKOHE HAayKacka KeMEK KepCeTIieyre Kapchl OpeKeT €Ty
Maceresnepi OObIHIIA KYKBIK KOJJaHy TOXipuOeCiH JKEeTUAIpy JKOHIH/IE YChIHBIMAAP JKacajbl, aTal aWTcak,
KaKETTI KOpCEeTIeTIH KOMEKTIH TYCIHiri, Typi MEH KejeMiHe KaTbICThI aBTOPJIBIK IO3MIMACHIH YCBIH[bL.
Conpaii-aK aBTOp 3aHrep-FaJbIMIap/IbIH MiKipIepiHe KYPri3iireH Tangaypl eCKepe OTHIPHII, KHAYKAC» KIHE
«eMZENyII» YFBIMAApPBIH aHBIKTAyMEeH OailflaHBICTBI jKacajifaH OipKaTap KOPBITBIHIBUIAP/BIH HETi3IH/Ie
aTalFaH yYFbIMFa KATBICTBI O3iHAIK KO3KapachlH YChIHAIbL. JKYMbBICTa KOpIiHIC TalKaH KOpPBITBIHABLIAP,
HOTIDKETIep, epekeriep 3aH ojeOHeTTepiHe, KYKBIK KOJJIAHy TOKIpHOECiHIH MaTepHagapblHa >KYpri3inreH
TaJllayFa JKoHEe PECHOHICHTTepAIH Oenrini Oip TOOBIHA JXYpri3iireH cayaiaHamara HerizjenreH. Onapasl opi
Kapail FbUIBIMH 3€pTTeyJIep/e, 3aHHAMAaFa YChIHBICTAp 93ipiiey/ie, KbUIMBICTBIK KYKBIK KYPChIH OKBITKaH Ke3ze
OKY YZAepicinae naiaananyra 0onaisl.

Kinm ce30ep: KbIIMBICTHIK 3aHHaMa, KbUIMBICTBIK KOJAEKC, KbIJIMBICTHIK-KYKBIKTBIK HOpMaJIap, MEOHIIMHAIIBIK
KYKBIKOY3YIIBUTBIKTAp, MEIHUIMHA KbI3METKEPIICPiHiH JKayalThbUIbIFbl, KOMEK KOPCETIeY, KaCiOu MiHzeTTep,
HayKac.

E.B. Ecneprenosa

HexoToprbie BOonpochbl cOBepPIIEHCTBOBAHMSA-YT0JI0BHO-TIPABOBOMH HOPMBI,
npexycmorpennoii cr. 320 YK Pecny0auku Ka3zaxcran
«Heoxa3zanune nomomu 60JIHOMY>

Lens nanHON pabOTHI 3aKiIroYaeTcs B pa3paboTke HaydHO OOOCHOBAHHBIX NPEATIOKCHUH II0 COBEPIICHCTBO-
BaHUIO YTOJIOBHOTO 3aKOHOJATEIbCTBA M NMPAKTHKH €0 NpuMeHeHus. [1o pe3yibraTaM poBeJeHHOTO HCcTe-
JIOBaHUs aBTOPOM TPEUIararoTcsi pEKOMEHAIMH IO COBEPLIEHCTBOBAHUIO IEHCTBYIOLIETO YTOJIOBHOTO 3aK0-
HOZATeNbCTBAa U IMPAaBONPHUMEHUTETBHON MPAKTUKU B BOMPOCAX NPOTHBOJCHCTBHS HEOKA3aHUIO MOMOILN
60JILHOMY, B YACTHOCTH, MPEI0KEHA aBTOPCKas MO3UIMSA OTHOCUTEIBHO MOHATHS, BHAa U 00beMa HEOOXo-
JUMOHM OKa3biBaeMoil momomu. Kpome Toro, ¢ y4eToMm aHann3a CYHIIECTBYIONIIMX TOYEK 3PEHHUs yYEHBIX-
IOPHCTOB, CIENaH PsJ BBIBOJOB, CBA3aHHBIX C OMPEJENICHIEM MOHATHI «OOIBHOW) U «IallMeHT», Ha OCHOBE
KOTOPBIX aBTOPOM IPEUIOKEHO COOCTBEHHOE BUICHHE JAaHHBIX HOHITHIA. BBRIBOABI, pe3ysIbTaThl, HOJIOXKEHHS,
HallleJIIie OTPaKeHNE B paboTe, OCHOBAHBI HAa aHAJIH3€e IOPUIMUECKON JINTEepaTyphl, MaTEPHAIIOB IIPABOIPH-
MEHUTENEHO NPAKTHKH U OMPOCE COOTBETCTBYIOIIETO KPYra PECIOHCHTOB M MOTYT OBITh MCIOJIE30BaHEI B
X0JIe ambHEHIINX HAYUHBIX HCCIENOBAHNH, TPU pPa3pabOTKe NPEAT0KEHNH B 3aKOHOAATENbCTBO, B yueOHOM
npolecce NPy MPenoJaBaHuU Kypca yroJI0OBHOTO MpaBa.

Kniouesvie cn06a:-yronoBHOE 3aKOHOAATEIBCTBO, YTOJOBHBIA KOJCKC, YrOJOBHO-IIPABOBBIE HOPMbI, MEIH-
[MHCKHE MpaBOHAPYLIEHHS, OTBETCTBEHHOCTh MEIMIMHCKHX pPaOOTHHKOB, HEOKa3aHHE IOMOLIH, mpodec-
CHOHAJIBHBIE 00S3aHHOCTH, OOJIEHOM.
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