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5) обеспечения безопасности личности, общества и государства[10]. 
В результате проведенного анализа  все рассмотренные выше принципы можно 

классифицировать в зависимости от целей и объектов регулирования по следующим основным 
группам: 

1 группа – общие принципы обеспечения национальной безопасности; 
2 группа – общие принципы обеспечения информационной безопасности; 
3 группа – принципы государственной политики в сфере информационной безопасности; 
4 группа – принципы правового регулирования в сфере информационной безопасности; 
5 группа – специальные принципы обеспечения безопасности информатизационных данных 

(защита персональных данных; принципы деятельности средств массовой информации; принципы 
государственного регулирования рекламы и рекламной деятельности; принципы электронного 
документооборота и др.). 
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The development of economic cooperation is inconceivable without its legal support. Recognition of 

arbitration as an effective method of resolving disputes at the international level and the level of adoption of 
domestic legal acts is of fundamental importance for arbitration practice. Therefore, the legal regulation of 
international commercial arbitration at the domestic level is one of the main conditions for the successful 
functioning of arbitration as an institution throughout the world. 
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The legal status of Kazakhstani arbitration is determined by the current legislative acts, namely the 
Constitution of the Republic of Kazakhstan and the laws of the Republic of Kazakhstan: «On arbitration» of 
April 8, 2016; «On amendments to certain legislative acts of the Republic of Kazakhstan on improving civil, 
banking legislation and improving conditions for entrepreneurial activity» of February 27, 2017. Moreover, 
various issues of arbitral proceedings are regulated by the rules of the Civil Procedure Code of the Republic 
of Kazakhstan (Articles 80, 155, 157, 159, Chapters 20 (Enforcement of the award) and 56 (Proceedings on 
the request for annulment of the arbitral awards) as well as Articles 482, 501, 503 in Section 4 (International 
proceedings). 

Regulation of arbitration proceedings is also carried out in accordance with other norms contained in 
many other legislative acts of the Republic of Kazakhstan: the Civil Code (Article 9); the Tax Code (Articles 
534 and 535); the Code of the Republic of Kazakhstan on administrative offenses (Article 754); the Criminal 
Procedure Code (Article 78); the Law «On enforcement proceedings and status of enforcement agents» 
(Articles 5 and 7). 

The right of the disputing parties to submit the dispute to arbitration is enshrined in a number of 
normative legal acts. Thus, in accordance with paragraph 1 of Article 13 of the Constitution of the Republic 
of Kazakhstan, everyone shall have the right to be recognized as subject of the law and protect his rights and 
freedoms with all means not contradicting the law including self-defense [2]. One of such means is the 
consideration of property disputes by arbitration. Paragraph 1 of Article 9 of the General part of the Civil 
Code of the Republic of Kazakhstan establishes that the protection of civil rights can be carried out by 
arbitration [3]. Article 24 of the Civil Procedure Code of the Republic of Kazakhstan stipulates the right to 
transfer the dispute to arbitration by agreement between the parties [1]. 

A special law in the field of arbitration in Kazakhstan is the Law of the Republic of Kazakhstan «On 
arbitration». The law consists of 8 chapters and 60 articles and regulates the public relations arising in the 
process of arbitration activity in the territory of the Republic of Kazakhstan, as well as the procedure and 
conditions for recognition and enforcement of arbitral awards. 

In accordance with Article 1 of the Law on arbitration, its provisions are applied to disputes arising out 
of civil legal relations involving natural and (or) juridical persons, regardless of the place of residence or 
location of the subjects of the dispute within or outside the state, resolved by the arbitration [4]. From the 
foregoing, it follows that in the Republic of Kazakhstan arbitration has the right to resolve both disputes 
between residents and disputes involving foreign persons. 

In addition, the commented Article 1 of the Law on arbitration extends not to any civil law relations, 
but only to those which arise out of contractual obligations of the parties. As P.Ya. Greshnikov points out «in 
business, there are disputes which arise out of non-contractual relations of the parties. For example, disputes 
on legal ownership, compensation for harm and other types of non-contractual disputes, not all of which can 
be referred to arbitration. The main criterion in determining the arbitration jurisdiction of the dispute will be 
the private-law nature of the dispute. Disputes arising out of relations with public authority, or having a 
public-law nature, regardless of the willingness of the parties, may not be referred to the competence of 
arbitration» [5]. 

In accordance with Article 4 of the Law on arbitration, both institutional (permanent) arbitration and ad 
hoc arbitration can be established on the territory of the Republic of Kazakhstan (for consideration of a 
specific dispute) [4]. 

It should be noted that arbitration in the Republic of Kazakhstan can not be formed by public 
authorities, state-owned enterprises, as well as natural monopolies and entities with dominant position on the 
market of goods and services, juridical persons, fifty and more percent of voting shares (participating interest 
in the charter capital) directly or indirectly owned by the state, their branch and affiliated organizations, as 
well as second-tier banks, organizations carrying out certain types of banking operations (Article 4) [4]. This 
provision, in our opinion, is enshrined in the Law on arbitration with the aim to eliminate any interference of 
public authorities and other organizations in the activity of arbitration and arbitrators. 

In addition, arbitration courts do not resolve disputes between natural and (or) juridical persons of the 
Republic of Kazakhstan on the one hand and state bodies, state enterprises, as well as juridical persons, fifty 
and more percent of voting shares (participating interest in the charter capital) of which are directly or 
indirectly belonged to the state on the other hand if there us the absence of the consent of the authorized 
body of relevant industry (in relation to the republican property) or the local executive body (in relation to 
communal property) (Article 8) [4]. The establishment of such a prohibition, in our opinion, is not justified. 
Obviously, the obtaining consent of the sector ministry or the akimat by state companies for applying to 
arbitration is conditioned by the subjective factors, including the obscure wording of «economic security and 
national interests». In this regard, the obtaining such consent is unrealizable. Thus, in spite of the 
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proclamation of the state support for local producers, the Law on arbitration in fact builds obstacles for the 
effective protection of their rights. However, as it was noted by A.K. Kaldybayev when foreign companies 
enter into arbitration agreements with state-owned companies, the Law on arbitration does not require 
obtaining any consent and thus provides support to foreign companies [6]. 

The Law on arbitration establishes principles in compliance with which the arbitral proceedings must be 
carried out. Among these are the principle of autonomy of the will of the parties, legality, independence, 
competitiveness and equality of the parties, justice, confidentiality and autonomy of the arbitration 
agreement (Article 5) [4]. In the opinion of A.A. Grigorov international commercial arbitration has a two-
level classification of principles: the principles governing the organization, and the principles governing the 
procedural activity of international commercial arbitration. The principles enshrined in Article 4 of the Law 
on arbitration, according to A.A. Grigorov theory are organizational. In this regard, we want to highlight the 
principles that determine the procedural activity of international commercial arbitration. They are not fixed 
in any specific article of the Law, but can be defined from the meaning of the articles, spread throughout the 
Law on arbitration. Among these are the principle of resolving a dispute in accordance with the arbitration 
agreement (paragraph 1 of Article 8, subparagraph 1) of paragraph 1 of Article 52), the principle of recording 
or fixing in any material form any procedural actions of the parties to arbitral proceedings (paragraph 2 of 
Article 36), the principle of the reasonableness of the arbitral award (paragraph 1 of Article 44), the principle 
of mandatory notification to each party of the date, time and place of oral hearings in formal arbitration or 
initiation of studies of documents by arbitration tribunal in informal arbitration (paragraph 3 of Article 26), 
the principle of equal opportunity for each of the parties to protect their interests entirely (paragraph 1 of 
Article 32), the principle of equal opportunity for each of the parties to have full knowledge of the position 
of its procedural opponent and its objections (Article 31) [7]. 

The Article 9 of the Law on arbitration establishes the requirements for the form and content of the 
arbitration agreement. Thus, the Law establishes only a written form for the conclusion of such an 
agreement. According to paragraph 1 of Article 9 the arbitration agreement is concluded in writing if it is 
contained in the form of an arbitration clause in a document signed by the parties or concluded by 
exchanging letters, telegrams, telephone messages, faxes, electronic documents or other documents that 
determine the subjects and the content of their will. Moreover, the arbitration agreement is also considered as 
concluded in writing, if it is concluded by exchanging a statement of claim and a statement of defence in 
which one of the parties states that there is an agreement and the other does not object to it. The reference in 
the contract to the document containing the condition on the transfer of the dispute to arbitration is an 
arbitration agreement if the contract is concluded in writing, and this reference is such that makes the 
arbitration agreement part of the contract. 

In accordance with paragraph 4 of Article 9, the arbitration agreement must contain: 1) the intention of 
the parties to submit the dispute to arbitration; 2) the indication of the subject to be considered by the 
arbitration; 3) the specification of a particular arbitration; 4) the consent of the authorized body of the 
relevant branch or local executive body in the case provided by the Law. Supplementary conditions of the 
arbitration agreement may be determined by agreement of the parties. 

The main feature of the new Law on arbitration is the establishment of the Kazakhstan Arbitration 
Chamber. According to Article 11 of the Law «On arbitration», the Kazakhstan Arbitration Chamber is a 
non-profit organization, which is a union of institutional arbitration courts, arbitrators, created to ensure 
favorable conditions for the implementation, encouragement and support of arbitration activity in the 
Republic of Kazakhstan [4]. 

The Kazakhstan Arbitration Chamber has its own governing bodies, among these are the general 
meeting of members - the supreme governing body; the board - standing collegial management body; the 
chairman of the board – single executive body; the audit commission (auditor) which is the body of internal 
control over the financial and economic activities of the Arbitration Chamber. 

The powers of the Kazakhstan Arbitration Chamber include: the representation and protection of the 
interests of arbitrators and permanent arbitrations in state bodies of the Republic of Kazakhstan, foreign and 
international organizations; the monitoring of the state of arbitration activity in the Republic of Kazakhstan 
and keeping of cases in institutional arbitrations; the training and professional development of arbitrators; the 
maintenance of register of arbitrators of institutional arbitrations, as well as arbitrators who are the members 
of the Kazakhstan Arbitration Chamber; the approval of rules for keeping cases in institutional arbitrations; 
the appointment of arbitrators from among persons who are in the registers of the Kazakhstan Arbitration 
Chamber or institutional arbitration; the deciding on the termination of the powers of an arbitrator appointed 
to resolve a particular dispute (Article 12). 

Ре
по
зи
то
ри
й К
ар
ГУ



81 

The Chapter 4 of the Law on arbitration contains norms that regulate the conduct of arbitral 
proceedings. Among these are the definition of rules for arbitration proceedings, the initiation of arbitral 
proceedings, the timing of the preparation of the case for arbitration, the presentation and examination of 
evidence, the presentation of a counter-claim and offsetting of counter-claims, etc. The Chapter 6 of the Law 
on arbitration is devoted to the making of award and termination of the arbitral proceedings. We will 
consider in detail the rules of the arbitral proceedings in the third part 3 of this work. 

Besides the Law on arbitration, the normative act which regulates the functioning of arbitrations in 
Kazakhstan is the Civil Procedure Code of the Republic of Kazakhstan. Special attention should be paid to 
the Chapter 20 (Enforcement of the award), whereas it provides one of the few cases in which state courts 
interference in the arbitration is allowed. The Chapter 20 establishes the rules governing the procedure for 
the enforcement of arbitral awards (issuance of the writ of execution), as well as the grounds for refusing 
such execution. Thus, in accordance with paragraph 1 of Article 253 of the Civil Procedure Code of the 
Republic of Kazakhstan «In the case that the arbitral award is not voluntarily fulfilled within the time period 
established therein, the party to the arbitration in favor of which the arbitral award is rendered (the claimant), 
has the right to apply to the court for enforcement of arbitration award at the place of consideration of the 
dispute by arbitration or at the place of residence of the defendant or at the location area of the body of the 
juridical person, if the place of residence or location area is unknown, then at the location area of the debtor’s 
property». However, paragraph 1 of Article 255 of the Civil Procedure Code of the Republic of Kazakhstan 
establishes grounds for denial of a writ of execution, among which are the recognition of the arbitration 
agreement as invalid; the making of arbitral award on a dispute not provided in the arbitration agreement; the 
recognition by a court of one of the parties to the dispute as incapacitated or partially incapacitated; the 
violation of procedural rules (for example, improper notification on appointment of an arbitrator or arbitral 
proceedings); the inconsistency of the arbitral tribunal or arbitral proceedings with the requirements of the 
law; the enforcement of an arbitral award contradicts to the public policy of the Republic of Kazakhstan, etc. 
On the issue of enforcing an arbitral award, the court renders a determination (paragraph 3 of Article 255). 

Besides the abovementioned international and national sources of law that lawyers working in the field 
of international commercial arbitration need to know, the attention should be paid to other sources as well, 
primarily on individual arbitral awards. Although, as a rule, the awards of international arbitrations are 
performed voluntarily and are not published, there are many specialized editions that print such awards in a 
special «impersonal» format, which allows to maintain the confidentiality of the arbitral award, but provides 
an opportunity to get acquainted with the conclusions on legal issues that were made by the arbitrators at the 
same time. One of these publications is the UNCITRAL Digest of the Case Law on the Model Law on 
International Commercial Arbitration 2012. The study of such published arbitral awards is very useful for 
practicing lawyers. 

The analysis performed above, shows that there are not so many legal acts regulating arbitral 
proceedings in our country. In this regard, it is worth paying attention to Article 1 of the Law of the Republic 
of Kazakhstan «On legal acts», which introduced into the legal system of the Republic of Kazakhstan 
institutes of the analogy of legal act and the analogy of law [8]. 
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Қaзiргi кездегi қоғaмдық-сaяси мəселелердiң iшiндегi ең мaңыздысы көшi-қон мəселесi. Елiмiз 

егемендiк aлып Бiрiккен Ұлттaр Ұйымынa жəне көптеген хaлықaрaлық ұйымдaрғa мүше болуынa 
бaйлaнысты Қaзaқстaн өзi үшiн жaңa проблемaлaрмен – өзiнiң iшкi, сыртқы сaясaтының, қорғaнысы 
мен қaуiпсiздiгiнiң жəне экономикaлық проблемaлaрмен бетпе-бет келiп отыр. Кез келген тəуелсiз 
мемлекеттiң iшкi, сыртқы сaясaтындa aйрықшa нaзaр aудaрып отырaтын мəселелерi болaды. 
Республикaмыздa солaрдың ең бaстылaрының бiрi көшi-қон мəселесi болып тaбылaды. 

Қaзaқстaн мемлекеттiк тəуелсiздiк aлғaннaн кейiн aлыс, жaқын шет елдерден көшiп келушiлер 
мен көшiп кетушiлердi құқықтық реттеуге турa келдi. Көші-қон Қaзaқстaн Республикaсының 
«Хaлықтың көшi-қоны турaлы» Зaңның [1] 1-бaбы 9-тaрмaғынa сəйкес, жеке тұлғaлaрдың бiр 
мемлекеттен екiншi мемлекетке, сондaй-aқ мемлекет iшiнде тұрaқты немесе уaқытшa, ерiктi түрде 
немесе мəжбүрлi түрде қоныс aудaруы. 

Қaзaқстaндa көшi-қон үрдiсi турaлы ұғым 70-шi жылдaрдың ортaсындa белгiлi болa бaстaды едi. 
Мұндa бұрын келген жұмыс күштерiнiң өз елiне қaйту үрдiсi белең aлa бaстaды. 

1992 жылы 26 мaусымдa «Көшiп келу» турaлы Зaңын қaбылдaнғaнғa дейiн көшi-қон 
мəселесiмен 1977 жылдaн бaстaп Еңбек министрлiгi құрaмындa 5 aдaм бaр aрнaйы бөлiм aйнaлысқaн. 
Зaң қaбылдaнғaн соң iле-шaлa, 1992 жылы 15 желтоқсaндa Министрлер кaбинетiнiң «Көшiп 
келушiлер турaлы» №4055 қaулысы қaбылдaнды. Ол 17 тaрмaқтaн тұрaды. Қaулыдa бiрыңғaй 
мемлекеттiк көшi-қон сaясaтын жүзеге aсыру, босқындaрды, өзiнiң aтa қонысынa қaйтып келiп 
жaтқaн aдaмдaрды жəне оның отбaсылaрын республикa көлемiнде қоныстaндыруды реттеу жəне 
ұйымдaстырушылық-нысaндық тұрғыдaн қaмтaмaсыз ету мəселелерi қaмтылғaн. 

Қaзaқстaн Республикaсының мемлекеттiк тəуелсiздiгi турaлы Конституциялық зaң көшi-қон 
үрдiсiн құқықтық реттеу мен көшi-қон сaясaтының негiзiн құрды [2]. 1992 жылы Aлмaтыдa Дүние 
жүзi қaзaқтaрының aлғaшқы құрылтaйы өткiзiлдi. Осы жиыннaн кейiн шет елде тұрaтын бaйырғы ұлт 
өкiлдерiнiң елге қaйтуғa деген ниетi бұрынғыдaн дa aртa түстi [3]. Дүниежүзi қaзaқтaрының 
қaуымдaстығы Қaзaқстaн Республикaсының Үкiметi мен жəне бaсқa мемлекеттiк оргaндaр «Aдaм 
құқықтaрының жaлпығa бiрдей деклaрaциясы» мен өзге де жaппaй тaнылғaн хaлықaрaлық құқық 
нормaлaрындa бекiтiлген aдaм құқығы мен бaс бостaндығының бaсымдылығын тaнып, сондaй-aқ 
Қaзaқстaн Республикaсының Конституциясы мен Қaзaқстaн Республикaсының мемлекеттiк 
тəуелсiздiгi турaлы Конституциялық зaңды бaсшлыққa aлa отырып, шетелде тұрaтын 
отaндaстaрымыздың ұлттық-мəдени, рухaни жəне тiлдiк қaжеттерiн қaнaғaттaндыру жөнiнде белгiлi 
жұмыстaрды aтқaрa бaстaды. Aтaп aйтсaқ отaнынa қaйтып орaлғaн орaлмaндaрды құқықтық 
қaмтaмaсыз ету жөнiндегi мəселелерге бaйлaнысты сұрaқтaрды шешуге өз үлестерiн қосудa. 

Əлемдегi күллi қaзaқтың сaны шaмaмен 15 миллиондaй болсa, соңғы сaнaқтың aлдын-aлa 
қорытындысы бойыншa 10 миллионнaн aстaмы Қaзaқстaндa, 5 миллиондaйы 40-қa жуық шетелдерде 
өмiр сүрiп жaтыр жəне осы 5 миллионның 4 миллионнaн aстaмы «ирредент», қaлғaн бөлiгi 
«диaспорa» болып тaбылaтыны aнық. Олaрдың көпшiлiк бөлiгi, кеңестiк кезеңдегi революциялық 
жəне aзaмaт соғыстaры, зорлaп ұжымдaстыру, aшaршылық, жaппaй құғын-сүргiн сaлдaрынaн 
өздерiнiң тaрихи отaндaрын тaстaп кетуге мəжбүр болды. КСРО тaрaғaннaн кейiн жaқын 
шетелдердегi ТМД қaлғaн қaзaқтaр шетелдегi қaзaқ диaспорaсынa aйнaлды. 
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