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In the presented article questions of a role of the universally recognized nofims of internatignal law in system
of the national right of the countries of participants of the CIS are considered, the‘chatacteristic of their con-
tents and feature is given. The carried-out comparative analysis of the constitutional norms of these countries
the fixed principle of rule of the Constitution and a primacy of the international standards, new approaches to
research of this problem gave the chance in to formulate to auth6rs conelusions and regulations on this topical
issue.
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The accurate reference point on international law in the course of preparation of the modern laws gov-
erning the main basic public relations more than onee was stated in the speech by the leader of Kazakhstan.
As it is told in the Concept of legal policyof the Republie of Kazakhstan for the period from 2010 to 2020
No. 858 signed with the Decree of the Pfesidentiof'the Republic of Kazakhstan of August 24, 2009 «For en-
suring compliance of the national ight tosmew calls of time, increases of its competitiveness further im-
provement of rule-making and law-enfercement activity of the state is necessary, having finally exempted
from the legal doctrines which aren't answering to prospects of the 21st century» [1].

Therefore the Kazakhstanlegalisystem has to be capable to compete as equals in questions of conven-
ience of application and reliability;of protection of the rights with the legislation of the developed countries
of the world. Generalglobalization and growth of the world competition let to know to participants of the
world community need of modernization of legal systems and their maximum approach to needs and needs
of people and intérests ofsinvestors. Only the competitive legal system can attract investments into the coun-
try, promote réalizatiomyof the progressive scientific and technical ideas, help growth of welfare of people,
and increasenthe [eyel of sense of justice and legal culture of citizens.

Onel of ghegdirections of improvement of legislative base in modern conditions it is the further work
connected with seduction of laws in compliance with the international standards. By N.B.Azimov's sight, the
subsequent development of the legislation can be successfully realized only at creation of fundamental theo-
reti¢al base and uniform methodology of transformation and implementation of the international legal acts on
the basis of mutual cooperation of the states and the general principles of international law, thus introduction
of international legal norms and standards has to be carried out taking into account national interests of the
country, is consecutive and comprehended, to be followed by systematic monitoring of performance of each
country of the assumed international obligations [2; 4].

In this regard relevance of inclusion of provisions of international treaties in norms of the national right
by their subsequent implementation increased. The effective implementation mechanism would facilitate
activities of government bodies of the power for timely development and adoption of national legal acts in
pursuance of the international obligations of the state, significantly would reduce risk of international legal
responsibility of the state for untimely and undue implementation of these obligations [3; 3]. In this context
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the great interest is presented by both the international and interstate procedures of coordination, acceptance
and the entry of treaties into force, and also the subsequent their practical realization.

The principles of international law at the heart of which, the conventional universal values as freedom,
democracy, respect of the rights and freedoms of the person lie, ideas the defining essence, the contents and
an order of construction and application of norms of modern legal system are understood. According to the
specified world values, fixed in the Charter of the UN, the Universal declaration of human rights, the Inter-
national Covenant on Civil and Political Rights, the International covenant on the economic, social, cultural
rights, Conventions of Council of Heads of states of the Commonwealth of Independent States «Abqut the
rights and fundamental freedoms of the person», the European convention «About Protection of Human
Rights and Fundamental Freedoms» Protocols to it, Decisions of the European Court of Human Rights and
other regulations of the Council of Europe in many countries, are defined bases and an order of crifhinal\lia-
bility.

The basic principles on the basis of which activities of the state for criminal prosecution,are conduéted:
legality, equalities of citizens before the law, guilty responsibility, justice, humanity.

All these principles qualitatively differ from each other, the independent contents{ thusythey are inter-
connected, and render equal interaction on formation of national precepts of law, and their actions.

The part which to be assigned to international treaties in national legal syst¢émijef oursstate is so great
that demands an adequate legal regulation [4; 69]. For clarification of a rol€ of intepational‘treaties which a
component of national legal system of the Republic of Kazakhstan, it is;.necessary to,catry out the analysis of
the constitutional norms making the leading value to international legal provisions.

Recognition by our country of supremacy of international law in the general system of the right is fixed
in Ch. 3 Art. 4. of the Constitution of the Republic of Kazakhstan in the following treatment: «The interna-
tional contracts ratified by the Republic have a priority before its lawsyand are applied directly, except cases
when follows from the international treaty that its application requires thepublication of the law». That gives
the grounds to draw conclusions on a clear advantage of the iternational standards before postulates of the
national legislation. However, it is impossible to claim that all international standards and the principles can
have impact on Kazakhstan. Only standards of the international treaties ratified in the territory of the Repub-
lic of Kazakhstan and that which participant is, it isgpossible to consider obligatory for the country.

Meanwhile, it is necessary to tell that the norm of.international law (contractual or usual) will find char-
acter obligatory only on condition of a consefit of the state as sovereign participant of the international rela-
tions and main subject of international lawgwith this aorm and recognition of it legally obligatory for itself.

According to Zh.Kegembayeva «standards of international treaties take a high place in hierarchy of le-
gal acts, conceding on the validity enly to the Constitution of the Republic of Kazakhstan» [5; 19]. As the
Constitution possesses the highest validity which expresses its place in hierarchy of the legal acts existing in
the Republic of Kazakhstan and“also establishes a priority of action and application of the constitutional
norms. Exclusive properties{ofthe Constitution of the country as supremacy, direct action and the highest
validity are the main kernel of this act as main source of the right defining it as the regulatory legal act taking
an independent and spécial placé¥in legal system of any modern state.

Nevertheless, there can be also other opinion on rule of the Constitution of the country or a primacy of
the internationalgactsy Soaccording to L.M.Entin, the postulate that «the constitution is the highest norma-
tive legal act onjthe validity to which there correspond or have to correspond all other normative legal acts,
from now ofithas topbe perceived with some reservations, and often and in general to be called into question»
[6;.21] iffstandafds of international treaties are norms of direct action and possess supremacy in relation to
norms\of the,national right even if it is about constitutional precepts of law.

As it is specified in Art. 53. of Vienna convention «About the Right of International Treaties»: the per-
emptory norm of the general international law is norm which is accepted and admits the international com-
munity, of the states in general as norm the deviation from which is inadmissible and which can be changed
only by the subsequent norm of the general international law [7] having the same character, this rule turns
out has a binding character for the country which, recognized the contract and only international law in forc-
es to cancel this decision.

The resolution of the Supreme Council of the Republic of Kazakhstan of March 31, 1993 «About acces-
sion of the Republic of Kazakhstan to the Vienna convention on the right of the international contracts of
1969» recognizes the right of international treaties in the territory of the Republic of Kazakhstan. This we
have to recognize Art. 26. Rasta sunt servanda of the Vienna convention on the right of the international con-
tracts where is stated, «Each existing contract is obligatory for its participants and has to be carried out hon-
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estly by them», corrected Art. 27. «the participant can't refer to provisions of the internal law as a justifica-
tion for non-performance of the contract by it» [7] which distinctly answers questions of a ratio of the inter-
nal law and the international treaty.

That's why it is necessary to find out concerning what it is standard — legal acts of the Republic of Ka-
zakhstan the international contracts have advantage. Art. 4 determining standards of the Constitution, laws
corresponding to it, other regulations, the international contractual and other obligations of the Republic, and
also standard resolutions of the Constitutional Council and Supreme Court of the Republic by the law in
force in the Republic of Kazakhstan also in ch. 2 proclaims the highest validity of the Constitution of RK and
its direct action in all territory of the Republic.

For explanation of a place and a role of international treaties in legal system of various countries\it is
necessary to define first of all interaction of norms of international law with the national rightbof thesstates.
General globalization of the world community, consolidation of interdependence between thé Countries cause
the necessity of that their legal systems were compatible and capable to interact with eachyother and With
global system in general as its components as there can be problems in the course of interaction,of the inter-
national and internal law.

If to analyze standards of the Constitution of the countries of participants of the ‘€IS on @ role of inter-
national law in the country, it is possible to receive ambiguous positions on anfoceasion=of fixing and a
statement in standards of the constitution of the principle of a primacy of infernational treatiesy, We think and
is interpreted this principle in laws the different countries differently.

The Republic of Kazakhstan after recognition of the highest force ofithes@enstitution in the territory of
the country in ch.2 Art. 4 of the Constitution, a trace in ch.3 the same article declares that, the international
contracts ratified by the Republic have a priority before its lawsland are applied directly, except cases when
follows from the international treaty that its application requires thejpublication of the law. It suggests an
idea of a priority of these contracts over all legal system where the hierarehy is headed by the Constitution of
the country.

Almost same situation is fixed in Art. 6 of the Constitution of Turkmenistan of May 18, 1992 No. 691-
XII which says Turkmenistan, being the full subject ofithe world community, adheres in foreign policy of the
principles of a constant neutrality, non-interferenee to internal affairs of other countries, refusal of use of
force and participation in military blocks and the uniens,assistance to development of peace, friendly and
mutually beneficial relations with the countrig¢s of the region and the states of the whole world Turkmenistan
recognizes a priority of the universally reéognized norms”of international law. If the international treaty of
Turkmenistan established other rules tham, provided by the law of Turkmenistan, rules of the international
treaty» are applied [8].

Except Turkmenistan and Kazakhstan, any other of the countries of participants of the CIS in the consti-
tution doesn't claim about a priority of the’ international treaties ratified by the Republic, and their direct ap-
plication is so certain. From#hejabove-stated formulation it is possible to judge the unconditional force of the
international standards.

The constitution ©f thepR#881an Federation in ch.4 Art. 15 specifies that «The conventional principles
and norms of international law and the international contracts of the Russian Federation are a component of
its legal system Af the interfational treaty of the Russian Federation established other rules than provided by
the law, rules ofithe international treaty» are applied [8]. Art. 10 of the Constitution of Tajikistan says «The
international®egaliacts recognized by Tajikistan are a component of legal system of the republic. In case of
discrepaney ©f laws of the republic to recognized international legal acts standards of international legal
acts» are applied’|8].

The constitution of the Kyrgyz Republic in ch.3 Art. 12 also established that, «the international con-
tra¢ts and agreements which came in the order established by the law into force which participant is the Kyr-
gyz Republic, and also the conventional principles and norms of international law are a component of legal
system of the Kyrgyz Republic» [8]. Also in Art. 6. of the constitution of the Republic of Armenia it is told,
«The international contracts are a component of legal system of the Republic of Armenia. If other norms are
established by the ratified international treaties, than what are provided by laws, are applied these
normsy [8].

These countries allocate for international treaties a certain place in legal system of the country. If the
Constitution of the Russian Federation, Armenia and Tajikistan allows reservations about preferences to the
international standards in case of discrepancy of laws of the country to recognized international legal acts, in
the Constitution of the Kyrgyz Republic about it anything to have a good long talk and it is standard of the
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constitution is limited only to recognition of the conventional principles and norms of international law a
component of legal system of the Kyrgyz Republic.

Meanwhile inclusion in the Constitution of the conventional principles and norms of international law
in legal system of the country obliges all public authorities to follow these norms and the principles. This
rule belongs, including, and to bodies and the officials who are carrying out preliminary investigation and
justice. Lack of the formalized definition of concept of the conventional principles and norms of internation-
al law and their list represents big difficulties for practical workers who traditionally got used to be guided
by exclusively national industry legislation [9; 13], and conducts to uncertainty in practice in, in what, docu-
ments the conventional principles and norms of international law are formulated, whether the positions of the
European Court of Human Rights stated in decisions on concrete affairs, what mechanism of application of
provisions of the Convention revealed in resolutions of the European Court in criminal trial conéern*tosthat.

First what to understand as the conventional principles of international law when one sgientists consider
that the conventional principles of international law contain in the Charter of the UN, pactsion human rights
and the citizen, in documents of OSCE, other international structures [10; 92], others refetyto them and
norms of international law such principles and norms which admit within the country and werk'in the form
of the international convention, or the international custom recognized as the civilized nations, or the judg-
ment made by the International Court of Justice on business, one of which parties i§'the coneréte state.

Because of ambiguity of opinions among scientists apropos the content of the conventional principles of
international law, we think very vaguely, and to define a place of integnational treaties' which are a compo-
nent of legal system of any country, especially the conventional principlesyof imternational law.

The question and of a spontaneity of action of international legal normsywhich acts as a subject of basic
discussion in domestic jurisprudence of these countries seems disputable. Supporters of direct action and its
categorical opponents disperse not so much in approach to a role of international legal norms, how many in
interpretation of the phenomenon «direct application». The comment of the Constitutional Council of the
Republic of Kazakhstan of November 5, 2009 No. 6 accordingito the item of 3 St. 4 in relation to acts of the
international organizations created according to the interfiational treaties ratified by the Republic of Kazakh-
stan and their bodies it means that if in such international treaty is specified that the called acts have charac-
ter, obligatory for the State Parties, the Party, itsqgovernment bodies, officials are obliged to carry out all
necessary organizational and legal actions directed omexecution of such requirement including reduction in
compliance of acts of the national legislation gvith them [l ].

The resolution of the Constitutional @oungil of/the Republic of Kazakhstan of October 11, 2000 N 18/2
«About official interpretation of point 3fof article™d of the Constitution of the Republic of Kazakhstan» says,
«from sense of the given standard ofithe Constitution follows that before laws of the Republic only the inter-
national contracts ratified by Kazakhstan can have a priority. Direct application of such international treaties
having a priority before laws of theyRepublic doesn't mean cancellation of standards of current laws by them.
A priority before laws and directiapplication of the ratified international treaties in the territory of the Repub-
lic assume situational superiority Jof standards of such contracts in cases of collisions with standards of
laws» [12].

In Constitutions '‘of the JCIS countries rules of relationship with norms of international law are estab-
lished, without limiting the’sovereign right of the state for implementation of policy of management in the
state. The present has 0 mean any country the participant of the international treaty recognizes primacy of
the generalsifiternational standards, consolidating thus realization of the sovereign right.

Direct application shouldn't be interpreted as action of norms of international law out of the constitu-
tional basesyand requirements of the national right and contrary to of Action of the international standards
assunies the activity of national legal system connected with execution of requirements of international law
ineluding reduction in compliance of acts of the national legislation with them. It is necessary to tell, at
emergence of a collision between the international treaty and the Constitution of the specified countries, in
particular the Republic of Kazakhstan, the rule about the highest validity of the

Constitution because the international contracts are a component of legal system of the state will work,
and within this system there can't be acts standing above the Constitution of the country.

We can observe fixing of a priority of norms of international law in this foreshortening in the Constitu-
tion of Republic of Belarus which in Art. 8 recognize a priority of the conventional principles of internation-
al law and provide compliance to them legislations. As for the general norms of the international common
law, they are obligatory regardless of will of our state, the Belarusian scientist A.B.Barbuk considers [3; 4],
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moreover, discrepancy of the international obligation to a peremptory norm of the general international law
(jus cogens) is the basis for recognition of the contract insignificant (Art. 53 of the Vienna convention).

It is very careful and flowed round approached the matter in constitutions of the Republic of Moldova,
the Azerbaijan Republic and Uzbekistan. The republic of Moldova takes obligations only to observe the
Charter of the United Nations and contracts in the Art. 8, it is one of which parties, to build the relations with
other states on the conventional principles and norms of international law.

Norms establishing a primacy of the international precepts of law over national legal system of Moldo-
va aren't stated in the constitution at all. This constitution claims only about need to build the relations with
other states on the conventional principles and norms of international law, and also undertakes to obsetve the
Charter of the UN. Whether means it, if superiority of the international standards over legal systemiisn't
specified in the constitution, they can be ignored, or we can assume that the basic principles which areystated
in the charter of the UN on what all international law is based and the relations will have thedighest forces in
this country [8]. We think such understanding of Art. 8 of the Constitution of the Republicief Moldovafit is
admissible.

In the Azerbaijan Republic the government is limited in internal questions only togthe fight;in external
questions — only the provisions following from international treaties which party is the, Azetbaijan Repub-
lic. The Azerbaijan Republic builds the relations with other states on the basis ofsthépringiples provided in
the universally recognized international legal norms it is told in Art. 10 of the (Constitutiontef this country
[8]. The basic law of the Azerbaijan Republic recognizes a role of the conventional principles of internation-
al law only concerning external relations. It means domestic policy of theleountny,is guided only by norms of
the national right. However, having analyzed contents of some laws of Azetbaijan we can approve standards
of these laws are based on the basic general principles of international law. Forexample Art. 4. The criminal
code which fixed the general provision that «The present Code i8 based on the principles of legality, an
equality before the law, responsibility for fault, justice and humanityy» [ 13]. Further this criminal code lists in
the Art. of Art. 5, 6, 7, 8, 9, and gives definition to these prin¢iples.

The constitution of the Republic of Uzbekistan conigerningthe general norms of international law ad-
heres to the same position, there is no confirmation aboeut,a place of these principles in national system of the
right. This country very much frostily approaches questions about relationship and ratios of the international
and national law, only proclaiming the Republic,of Uzbekistan the full subject of the international relations
where its foreign policy proceeds from the principles ofisovereign equality of the states, non-use of force or
threat of force, inviolability of borders, péaceful settlement of disputes, non-interference to internal affairs
and other conventional principles and nérms of mternational law [8], is told in Art. 17 of the Country consti-
tution. It is quite enough of it, for rgductionjof the national legislation in compliance with the international
requirements.

Having analysed the regulations \on a’role of the universally recognized norms of international law fixed
in constitutions of the CIS countties, we come to the following conclusions. First, these rules are formulated
in Basic laws of the CIS countries differently in this connection, it is very difficult to understand sense speci-
fied unambiguously. The analysi§ of the constitutional legislation of the State Parties of the CIS shows that
the states of the Commonwealth apprehended a world tendency of development of the international contract
law, having fixed'in‘eonstititions and special laws basic provisions of the Vienna convention, having created
thereby a legal'basis forjeffective international and contractual cooperation.

This model speaks about necessary general implementation of norms of international law on which le-
gal_regulation of\the states in intra national regulatory base within national legal system is based that will
give the chancedo the state on the basis of norms of international law to create progressive legal system.

References

1 Vka3 IIpesunenra Pecniy6nuku Kazaxcran ot 24 aBrycra 2009 roga Ne 858 «O Konuenmuu npaBoBoit nonutuku Pecmy6mm-
ku Kazaxcran na nepuos ¢ 2010 1o 2020 rona // Kazaxcranckas mpasaa. — 2009. — Ne 205 (25949). — 27 asr.

2 Asumoe H.F. Teoperndeckre OCHOBBI HMIUIEMEHTAMM HOPM MEXYHApOHOTO IpaBa B YrOJIOBHOE 3aKOHOAATENLCTBO Pec-
ny6osnuku Tamxukuctan: ABroped. uc. ... A-pa opul. Hayk. — M., 2013. — 44 c.

3 bapbyx A.B. ImmiemeHTaIus MeskayHapoaHOTo npasa B Pecrry6nuke Benapycs // benopyc. xypH. MeXayHap. IpaBa U Me-
*KayHap. oTHomeHui. — 2001. — Ne 4. — C. 3—11.

4  Pesnuxos M. IMnyeMeHTanusi MeyHapOIHO-TIPABOBEIX HOPM B HaMOHANBHYIO IpaBOBYIO cucteMy Pecry6nmuxu Kaszax-
ctaH // InTerpanuonnsie mpoueccs! B EBpasnn: nonutuko-npaBoBoii acnekt. — Anmartsl: Mckannep, 2003. — 96 c.

86 BecTHuk KaparaHguHckoro yHusepcuTeTa



International standards as source ...

5 Keeembaesa K. TIpobGieMbl HMILIEMEHTAUE HOPM MEXIIyHAPOIHOTO IPaBa B YroJOBHOE 3aKOHOATENILCTBO PecmyOiauku
Kasaxcran // ®emuga. — 2011. — Ne 6. — C. 19-20.

6 Koncturynnonnoe npaso 3apyOexHbBIX cTpaH: Y4eb. 1yt By3oB / ITox obm. pen. wi.-kop. PAH, npod. M.B.Barnas, n.10.H.,
npod. F0.1.JIeit60 u x.10.H., mpod. JL.M.OnTHa. — M.: Hopma, 2004. — 832 c.

7 Tlocranosnenne BepxoBHoro Cosera PecryOmuku Kazaxcran ot 31 mapra 1993 roma «O npucoenunennu Pecryommku Ka-
3axcTaH K BeHcKkol KOHBEHIINH O TIpaBe MEKAYHAPOIHEIX ToroBopoB 1969 ronay» // [OP]. Pexxnm nocryna: http://online.zakon.kz/

8 Koucturyuuu crpan CHI' // [OP]. Pexxum mocryna: http://online.zakon.kz/

9 Anexceesa JLb. IlpaBo Ha cripaBeaiBoe cyneOHoe pa3duparenscTo: peanuzanus B YIIK PD obmienpu3HaHHBIX IPUHIUIIOB
1 HOPM MEXIyHapOJIHOro mpasa: ABToped. ouc. ... I-pa opui. Hayk. — M., 2003. — 57 c.

10 Tuxomupoe FO.A. Peanuzanus Mex1yHapOAHO-TIIPABOBBIX aKTOB B POCCHICKO# mpaBoBoii cucreme // XKypuan Poccliiickoro
npaBa. — 1999. — Ne 3—1. — C. 89-94.

11 HopmatusHoe nocranosienne Koncturynnonnoro Cosera Pecriy6omuku Kazaxcran ot 5 Hos6pst 2009 roga A\e 6 «O0 o¢du-
IHaIbHOM TOJKOBaHUM HOpM cTaThi 4 Konctutynum PecmyOnuku KaszaxcTaH npuMeHHTENsHO K HMOPSAKY HUCTIQAREHNS PemeHuit
MEX/TyHApOIHBIX OpraHu3aLuii 1 ux opranosy // [OP]. Pexxum nocrymna: adilet.zan.kz/rus

12 Tlocranosnenne Koncruryuumonnoro Cosera Pecry6nuku Kaszaxcran ot 11 okrsiopst 2000 roma Ne 18/2«06 odunnansHom
TonkoBanuu myHkra 3 crateu 4 Koncturyunu Pecniyonuku Kazaxcrany // [OP]. Pexxum nocryna: adilet.zan.kz/rus

13 VYronosHslii Koxekc Asepbaiimpkanckoit Peciryomxku // [OP]. Pexxum noctyma: http://online.zakon.kz/

H.Mapun, XK.Yonuena

Xanbikapaabik Hopmaaap TM/L eaaepisiH y1TThIK
KYKBIFBIHBIH KallHAp K63i peTiHa¢

Makanana XanblKapalblK KYKBIKTHIH JKaJIlbl TaHBUIFAaH HOpManapblablH TM/I-Fa KaThICyNIBI-eNAEPIIiH
YITTHIK, KYKBIFBI )KYHECIH/IETI peui Typanbl alThUIFaH, oJapAbIH Ma3MYHBI'MEH epeKIIeTiKTepiHe cumaTrama
Oepinren. Koncrurynust ycTemairi Karmmachl MeH XaJbIKapadblK HOpManap OachIMIBUIBIFEI KaFUAaJIapbIH
OeKITKEeH OCHl eNIep/iH KOHCTHTYLHSIIBIK HOpPMAaJIapblHA >KYPFIBUITCH CAIBICTBIPMANBI Talay XKOHE OCHI
Mocesenepal 3epTTeyre apHajaFaH jkaHa OarbITTap aBTEPIAPFANOCH ©3€KTI Ccypakrap OOHBIHIIA 63
KOPBITBIHABLIAPBI MEH TY)KBIPBIMAPBIH KacayFa MYMKIHIK OSpali.

H.Mapun, HYanesa

MC)KIIYHaPOIIHBIe HOPMbI KakK HCTOYHHUK HAIIMOHAJIBHOI'0 TIpaBa CTPaH CHI'

B crarbe paccMaTpuBaroTCst BOIPOCH! O POMM OOLICIPU3HAHHBIX HOPM MEXKIYHAPOJHOTO IIpaBa B CHCTEME
HalMOHAJBHOTO TpaBa crpaH-ydacthun CHI, maroTcst xapakTepucTnKa MX COZAEpIKaHHMS M OCOOCHHOCTH.
IIpoBoMMEIil CpaBHUTENIHHEIA)AHATN3 KOHCTUTYIIMOHHEIX HOPM 3THX CTPaH, 3aKPENHBIINX MPUHIUI BEPXO-
BeHcTBa KoHCTHTynMm@M JEprMaTta MeXIyHapOIHBIX HOPM, HOBBIE IMOIXOABI K HCCIEIOBAHHUIO JaHHOI
Tpo0JIeMBbl ANy BO3MOKHOCTH COHOPMYIHPOBATH aBTOpaM BBHIBOABI M IOJOXKEHUS MO JTOH aKTyalbHON
npobieme.
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