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Mediation in Kazakhstan: history and stages of development

The main goal of this study is to analyze the situation of the institution of mediation in the Republic of Ka-
zakhstan and identify areas that need further reform. The article examines the institution of mediation as a
historically formed and evolving, complex socio-cultural phenomenon, which to one degree or another is re=
flected in various cultures from ancient times to the present day. A brief analysis of the emergence of media-
tion in the USA and Europe is given. Particular emphasis is placed on the development of mediation in Ka-
zakhstan, which began with the adoption of the Law “On Mediation” in 201 1. The article also reflects the key
differences between modern mediation and its historical model. The authors of the article highlight the stages
of development of the institution of mediation, show the experience and features of the development of medi-
ation, as well as the problems that hinder its formation in Kazakh society.
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Introduction

Conflict always represents a pressing problem in the life of any state, society, person, regardless of what
consequences it entails — positive or negative. First of all; it is.necessary to realize that conflict usually
occurs, that it escalates, requires its resolution and that it is‘impossible to ignore it. The consequences of the
conflict depend on us, all members of civil society. We must learn to manage them, reduce the tension that
arises, achieve positive results and outcomes.

The relevance of the research problem is determined by the need for a scientific understanding of
mediation as a relatively new sociocommunicative practice for Kazakhstan and the growing interest in it
from the scientific community and from the public. Mediation is a negotiation process with the participation
of a third party, rooted in the history of.the development of human relations, but which took shape as a
modern practice for dealing with conflict situations only in the second half of the 20th century. Today, in
countries with a common law system, mediation is widely used in resolving various conflicts, and people
increasingly resort to the help of mediators. Statistics show that in most cases they manage to resolve the
conflict successfully. The main advantage of mediation is the active position of the parties in communicative
interaction. Today in Kazakhstan there are special centers that provide services for conflict resolution and
training of specialists. Every experience across the world actualizes the search for prospects for the
development of mediation innKazakhstan.

2020 September 1;:the President of the Republic of Kazakhstan K. Tokayev, in his address to the peo-
ple, drew attention to the need to develop alternative methods of resolving disputes that would allow finding
a compromise without the participation of the state. For this reason, the role and importance of mediation as
one of the alternative methods of dispute resolution is currently increasing.

Research methods

In research general scientific cognitive methods were used, which made it possible to study mediation
as an interdisciplinary and comprehensive institution. In particular, methods of analysis and synthesis,
description, induction and deduction were used. The dialectical method made it possible to study the genesis
and development of the institution of mediation as an alternative method of resolving disputes in society. The
systematization method was used to study the forms of implementation of mediation. In addition, based on
the historical and legal method, regulatory data was analyzed, historical patterns of the institution of media-
tion were determined, and issues of further development were considered.
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Discussion

The concept of “mediation” comes from the Latin word “mediare”, meaning literally “to act in the mid-
dle”. Mediation is considered a new alternative form of resolving any dispute or conflict with the
participation of a third party who is neutral and has no interest in the dispute or conflict. A third party as a
mediator helps disputing states reach some kind of agreement. Mediation can be used in civil, business,
family and other legal relations, as well as in controversial situations in criminal cases of medium gravity. As
a result of the active use of mediation by individuals and legal entities, the burden on the judicial system can
be reduced. For example, according to international statistics, 30-40 percent of all disputes go through
mediation [1].

In the 1980s, mediation became widespread throughout continental Europe. The growing need of socie-
ty for mediation has led to the emergence of a new profession of mediator. In less than twenty years, the me-
diator movement has managed to secure support from the state and society in the creation of special'services.
The Council of Europe, at the meeting in Tampere in 1999, called on EU member states to _create alternative
out-of-court procedures to ensure better access to justice in Europe. The Council of the European:Union in
May 2000 endorsed conclusions on alternative methods of dispute resolution under<civil and.commercial
law. The EU Council stated that the adoption of basic principles in this area is one of the'main steps towards
ensuring the proper development and functioning of out-of-court procedures for the reselution of disputes
and conflicts in civil and commercial matters and will thus simplify and improve access to justice. A key
moment in the development of mediation in European countries was the adoption of a directive by the Euro-
pean Parliament and the Council of the European Union, the purpose of which was to provide access, on a
par with judicial procedures, to also extrajudicial methods of resolving conflicts and disputes [2].

In our opinion, we can define the following periodization of the development of the institution of medi-
ation:

1. The Anglo-American stage, in its modern form, the institution of mediation was developed in the
countries of the Anglo-Saxon legal and economic model. The beginning of mediation practices in the USA,
Great Britain, Australia at the end of the first half of the 20th century.

2. European stage. The emergence of the“institution of mediation in its modern form in France and
Germany, and subsequently in other EU countries in 1980-1990. The development of mediation in Europe
has its own characteristics, which are determined by the influence of the Romano-Germanic legal system,
however, some key points in the development of mediation in Germany are very similar to what happened
during a similar period of development inithe United States.

3. Global stage. After the establishment of the institution of mediation in developed Western countries,
general trends emerged in the introduction and development of mediation practices in other countries. In par-
ticular, it is worth noting the development of this institution in the former countries of the socialist legal sys-
tem (USSR and countries of the socialist camp). A key feature of this stage was the formation of various in-
ternational professional associations and communities of mediators.

The process of resolving disputes through mediation is a new approach for Kazakhstan. However, the
mechanisms of the institution.of reconciliation and mediation in social tensions appeared in the Kazakh
steppe a long time ago-and were implemented through the court of biys. Many articles have been written
about the court‘of biys, which existed in the Kazakh steppe back in the Middle Ages, and many scientific
literature studies have been conducted, mainly as the origin of the judicial system. | would like to note the
works of Zh.M. Dzhampeisova on the institution of the judicial oath [3], which acted as a separate regulatory
mechanism = when considering cases to end internal strife among the Kazakhs and the works of
I.Zh. Bakhtybaev [4], who noted the existence of two types of biys and biy court: the first is people's biys,
who were not appointed or elected in the usual sense of the word, but deserved this title and duty among the
people solely on business and moral qualities. The second were appointed by the administration of biys-
authorities who appeared at the end of the 19th century. And as a result, they had a completely different men-
tality, different business and moral qualities, formed not by the people, but by the administration, a different
attitude of the people towards them and a completely different justice [5].

The establishment of mediation ultimately meets the interests of any rule of law state, because it con-
tributes to: the creation of an effective judicial system; reducing the volume of court cases and the costs as-
sociated with their consideration; ensuring the rapid resolution of conflicts and extinguishing their negative
consequences; promoting conflict resolution that meets the interests of the parties; ensuring accessibility and
diversity of procedural forms; supplanting illegal, forceful methods of conflict resolution. Such a flexible,
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trusting and creative criminal procedural procedure as mediation can become an effective part of improving
the mechanisms for resolving disputes arising from criminal cases of minor gravity.

The field of organizing mediation in the Republic of Kazakhstan is regulated in accordance with the
Law “On Mediation”, adopted by the Parliament of the Republic of Kazakhstan on January 28, 2011.
According to Article 3 of this Law, the purpose of mediation in Kazakhstan is to achieve a resolution of the
dispute (conflict) that satisfies the parties to mediation and to reduce the level of disputes between the par-
ties [6].

It can be determined that mediation has significant advantages over other methods of dispute resolution
provided for by this Law, and these include the following:

- Voluntary. Because mediation occurs only when the parties voluntarily decide to negotiate and reach a
peaceful agreement with the goal of achieving mutual understanding. Compared to forceful methods of
resolving disputes, mediation allows both parties to balance their interests, maintain their significance and
avoid adverse consequences in the future.

- Confidentiality. When going to court, the parties to the conflict will have to come o terms with the
need to fully disclose their conflict to the public. A confidentiality agreement is-signed:between the
negotiating parties and the mediator, which guarantees the parties that the conflict will not'be made public.
The parties, at their own discretion, will decide which part of the information and in what form requires
confidentiality.

- Impartiality. It is one of the main characteristics of the person managing the mediation process. The
mediator is never an interested party. He acts not as a judge, but as a.neutral assistant; he does not give
advice, does not make decisions, and is equally impartial to the parties (not interested in the victory of one
side). Its goal is not to make a decision in favor of one of the parties;but to reconcile the disputing parties.

- Equality of the parties, since the sites have equal rights in negotiations and decision-making.

- Speed of conflict resolution. Mediation takes much less-time than enforcement of a court decision.

Thus, in 2011, after the adoption of the Law “On Mediation,” the institution of mediation began to
develop and be used in various fields.

Basically, the institution of mediation is widely used.in the judicial system, in the structures of the
Assembly of the People of Kazakhstan, as well as. in the Federation of Trade Unions of the Republic of
Kazakhstan. All these structures work in close cooperation with each other in accordance with mutually
signed contracts. For example, in 2018 a Memorandum of Cooperation signed between the Supreme Court of
the Republic of Kazakhstan and the Federation of Trade Unions is aimed at reducing tension in society. The
purpose of the Memorandum between the Supreme Court of the Republic of Kazakhstan and the Assembly
of the People of Kazakhstan, signed on June 30, 2016, is to implement joint measures to introduce and
develop the institution of pre-trial dispute resolution, including the institution of mediation.

In the territorial associations of:trade unions of the Federation of Trade Unions of the Republic of
Kazakhstan, 17 Reconciliation Centers (“Reconciliation Center”) were created, and in 2019,
15,000 mediation procedures<were carried out (including 4,000 economic disputes), 2,800 mediation
agreements were concluded, and 380 disputes were resolved through negotiations. The work of the
“Reconciliation Center” involves 30 professional mediators and these specialists participate in the projects of
the Supreme Court of the Republic of Kazakhstan “Conciliation procedures for labor disputes”, “Family
disputes”, “Reconciliation before and during the trial”. As a result, we see a decrease in the number of labor
disputes.in court. For.example, in 2018, 8,596 cases and applications on labor disputes were referred to the
court, and in 2019;,8,250 cases and applications were received, that is, there was a decrease of 4 percent [7].

According to Article 6, Section 14-1 of the Law of the Republic of Kazakhstan “On the Assembly of
the People of Kazakhstan”, the Assembly of the People of Kazakhstan promotes the development of the
institution”of mediation in the field of national unity and social harmony. And according to Article 6 of
Avrticle 11 of the said Law, one of the main functions of the Assembly is to process proposals and practical
measures in resolving conflicts and disputes [8].

As a result, the Republican Mediation Council was created under the Assembly, 28 regional mediation
councils and 503 mediation offices were opened, with 962 mediators working in them. In total, in 2019,
mediators of the Assembly of the People of Kazakhstan received 31,000 requests, including 19,053
requests (61 percent) were resolved by signing a mediation agreement, and the remaining 12,375 (38
percent) requests were resolved through consultation with mediators [9].

The Assembly attaches great importance to the involvement of representatives of the younger genera-
tion in mediation. This is facilitated, as mentioned above, by the creation of youth associations within the
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Assembly, as well as the active participation of its various links in events held in the republic in 2019, which
was declared the Year of Youth. 2020 has been declared the Year of the Volunteer in the country. This is a
kind of continuation of the Year of Youth, since in many respects its tasks are aimed at continuing work with
young people, increasing their activity in the life of the country, nurturing such qualities as responsibility,
responsiveness, and the desire to provide assistance to citizens in need of support. Such qualities have be-
come especially relevant in the difficult situation associated with the coronavirus pandemic.

An analysis of the development of mediation, especially through the activities of the Assembly of the
People of Kazakhstan, highlights another positive phenomenon: its close connection with volunteering. This
similarity is based on a very real basis; the focus of volunteering, as well as mediation, is tolerance, the de-
sire to help people, to provide all possible assistance to those who find themselves in difficult situations. It is
extremely valuable that this growing relationship allows more young people to be involved in mediation and
volunteering. In many cases this happens because of the Assembly.

However, the development of the institution of mediation in Kazakhstan has its<own problems. For
example, more than ten years ago the Law “On Mediation” was adopted. But until now, no‘government body
is involved in its development; there is no clear state policy. This state of affairs should»be corrected. This
concern issues related with mediation: Why is mediation not properly used in our country? Why don’t citi-
zens take advantage of the opportunity provided by the state? The authors who studied this/topic indicate a
number of reasons: According to A. Ramazanov, an analysis of the reasons for the insufficient distribution of
trial procedures in society showed that, first of all, this is insufficient information and explanatory work with
citizens about the advantages of the mediation procedure, about their right to-seek assistance in resolving a
dispute from a mediator. Although there have been noticeable changes in this matter lately, on the website of
each court, in the lobby for visitors there are stands with information:about the trial procedures [10].

A.l. Karipova believes that one of the main reasons for the low demand for mediation among the popu-
lation is the fact that citizens of the Republic of Kazakhstan arexpoorly informed that an agreement reached
during the mediation process can satisfy the interests.and promote harmony between the conflicting parties,
then a court decision can satisfy only one from the parties, in ' some cases — not even in full [11].

The problem of judicial mediation, which is.currently being resolved, but has not been fully resolved, is
that judges conducting mediation in courts are equated to non-professional mediators. They do not have the
knowledge, skills and abilities to conduct the negotiationprocess, or psychological techniques used by pro-
fessional mediators to resolve a dispute. The solution to this problem, in our opinion, is that the judge should
be trained in training programs for professional mediators. At the same time, out-of-court mediation is de-
veloping less dynamically, and there are several objective reasons for this. Firstly, the community of profes-
sional mediators does not have the same administrative resources as government bodies, including the Su-
preme Court of the Republiciof Kazakhstan. Secondly, professional mediators and mediator organizations
are self-financing entities; the:material.resources of professional mediators are negligible, which makes it
impossible to organize a wide.information campaign among the population. Thirdly, people who decide to
become professional mediators enter the market for providing these services without an established name.
Against the backdrop of low public awareness about the possibilities of out-of-court mediation, new profes-
sional mediators simply cannot withstand the period of lack of opportunities to earn money when it is neces-
sary to maintain.offices for receiving clients and simply leave this field of activity.

Various structures deal with mediation issues in the republic. Among them are the Assembly of the
People.of Kazakhstan; the Supreme Court, the Ministry of Information and Social Development, the Ministry
of Justice, and local authorities. But there is no main body that, on the basis of legal provisions, would im-
plement a unified policy regarding their activities. It is advisable to create a republican association of media-
tors and establish an exchange of work experience. The problem of accessibility of services to socially vul-
nerable segments of the population requires resolution, since their payment falls on the initiator of the pre-
trial settlement of the dispute, and in rare cases, on both parties. These and other problems in the develop-
ment of mediation are relevant not only for Kazakhstan, but also for the world community as a whole. What
is needed, first of all, is a deeper and more systematic approach to studying and improving mediation, in-
creasing the popularity of its practical application through building trust in the institution of mediation in
society. The analysis shows that mediation has a future. Its development makes it possible to relieve the
workload of courts of various instances, reduce social tension in society and strengthen the prevention of
conflict in society.
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In general, the main problem in the development of mediation is the lack of an integrated and
systematic approach, both in the legislative regulation of this procedure and in the practical activities of
government bodies and civil society, despite the fact that there is already a law on mediation.

Conclusion

Thus, mediation, an effective and beneficial procedure in many respects, is gradually occupying its
niche in the field of dispute resolution. A clearer and more systematic development of the regulatory frame-
work is needed, as well as a specification and more detailed approach to the procedure itself and its subjects.
Certainly, our citizens will increasingly trust and use mediation, which will contribute to improving its appli-
cation and will allow us to establish a system of organizations involved in mediation. Mediation in Kazakh-
stan is a necessary institution, since our modern state is actively developing in all existing areas, and media-
tion, in turn, as a modern method of resolving disputes, will help citizens improve their quality oflife.

Conditionally, the development of mediation in Kazakhstan at the moment can be divided intothree
stages. The first stage covered the years 2011-2013, which was devoted to the actual understanding of me-
diation by Kazakh society, the legal community, and most importantly, the training of-professional media-
tors. During the same period of time, the first organizations of professional mediators were: created. By the
end of 2013, there were 27 of them. Currently, according to the analytical report ‘““‘Mediation as a way to re-
solve disputes and conflicts and reduce the level of social tension in society”, there are 56 mediator organiza-
tions.

The second stage of mediation development covers 2014-2017. This 'stage was marked by the assign-
ment of the function of developing mediation to the Assembly of the People of Kazakhstan. Mediator offices
have been created at Friendship Houses throughout the country:.

The third stage of mediation development covers the period from the end of 2017 to the present. This
period was marked by the emergence of mediation specialization.in various categories of disputes. The spe-
cialization of mediators in banking disputes about the collection of loans, as well as in disputes about the
collection of loans by microfinance organizations, is being actively introduced.

The difficulties in developing mediation in_Kazakhstan. lie, firstly, in the lack of awareness of the popu-
lation. Secondly, the issue of trust. For many, this is something new, so people are wary of it. Thirdly, the
degree of professionalism of mediators, the level of quality of their work. However, it seems that these prob-
lems are temporary and completely solvable.To this day, a lot of work is being done in our republic to clari-
fy and apply it. These include round tables, seminars, trainings, and media appearances.
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K.K. Kenxebekona, I'.T. Mycabanuna

Ka3zakcrangarel Mequanusi: 1aMy Tapuxbl MeH Ke3eHaepi

MaxkanansiH Makcatsl — Kasakcran PecnmyOnmkacklHmarsl MeAnanusl MHCTUTYTHIHBIH JKaF[JallblH Tajgay
JKOHE OHBI OJIaH 9pi pedopManaybl KaKET eTeTiH OaFbITTapIbl alKbIHIAay. Makanaaa Meauanus 6enruti 6ip
Jopexenie ap TYpJli MOJCHHETTep e eXeNri AayipJeH OYTiHri KyHre JeiiH KepiHic TabaThIH, TapUXH KaJbIII-
TacKaH >KOHE JaMBIN Kelle JKaTKaH KYpJHell oJIeyMeTTiK-MoAeHH KYObUIbIc peTiHne KapacTeipsurraH. AKII
neH Eypomnanarsl MequalusHbIH Maiiia 0onyblHa KpICKaIla Tanaay skacanrad. 2011 x. «Menuanus TypaisD
3aHHBIH KaObUIIaHybIHAH Oactan KasakcraHnarel MeIMAlMsAHBIH AaMybIHA Ha3ap OeniHreH. ABTOopiap Meau-
aIysg MHCTHTYTHIHBIH J1aMy KE3C€HIEPiH, MEIHAIMSIHBIH aMy TXKipuOeci MEH epeKIIeNiKTepiH, COHmal-aK
OHBIH Ka3aKCTaHBIK KOFaM/1a KaJIBIIITaCybl MEH JaMyblHa KEAEPTi KENTIPETiH MaceleNnep i aTamn KOpCeTKEH.

Kinm cs3c)ep.‘ Meauanus Tapuxsbl, KaSaKCTaH Tapuxbl, ME€AHUalUsA WHCTUTYTbI, ME€AUAlUs, Ka3aKCTaHI[aFBI
MEUAlUAHBIH JaMy Ke3eH/:[epi, K%aKCTaH XaJIKbI AccamOmesichl.

K K. Kemxebekona, I'.T. Mycabanuna

Mennaum{ B Ka3axcramne: HCTOPHUSA U ITAllbI Pa3BUTUA

OCHOBHOI1 LIEJIBI0 HACTOSIIIET0 MCCIEAOBAHMS SBISICTCS aHAIM3 ITOJIOXKEHHsI HHCTUTYTa Meanauny B Peciy0-
mike KazaxcTaH U omnpeneneHne HalpaBICHUH, HYKIAIOUIUXCS B JAalbHeimeM pedpopmApoBanud. B cratse
paccMOTPEH MHCTHTYT MEIHMAlUU KaK MCTOPHUYECKH C(HOPMUPOBABILICECS, IBONIOIMUOHUPYIONIEE U CIOXKHOE
COIIMOKYIBTYPHOE SIBIICHUE, KOTOPOE B TOH MM MHON CTETIEHN HAXOIUT OTPa’KEHUE B PA3INYHBIX KyIbTypax
C IpEBHEHIIX BpEeMEH 10 HamuX THel. JlaH kpaTtkuii aHanu3 nosiBaeHns meguauun B CLLIA u Espone. Oco-
OBl akKIeHT clelaH Ha pa3BUTHH Menuaimy B Kazaxcrane, HauaBIeles ¢ npunsitus 3akoHa PK «O menma-
muu» B 2011 r. ABTOpaMu CTaThbU OTPa’KEHBI KIFOUEBBIC OTINYMA MEX/Y COBPEMEHHON Meauanueil u e€ uc-
TOPUYECKON MOJIENBIO, BBIISICHBI ATAIbl Pa3BUTHS MHCTHTYTa MEIWALMH, [TOKa3aHbI ONBIT M 0COOCHHOCTH
Pa3BUTHS MEAMALNH, a TAKKe MPOOJIeMBI, MEIIAOIINE €€ CTAHOBICHHUIO B'Ka3aXCTaHCKOM OOIIECTBeE.

Kniouesvie crosa: ncropus menuanun, ucropisi Kazaxcrana,; HHCTUTYT MeIHAIMN, MEIUAIINS, TIOCPETHIYE-
CTBO, dTarbl pa3BuTHI Menuanuu B Kazaxcrane, AccamOines Hapona Kazaxcrana.
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