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Development of the system of sources of Kazakh law 

The aim of the study is to analyze the sources of law of the Republic of Kazakhstan as an independent 
systemic phenomenon, formulate conclusions and proposals for improving the source base and practice of 
lawmaking and law enforcement. On the basis of the method of comparative legal analysis, the development 
of the system of sources of law in general, sources of law of other countries and the Republic of Kazakhstan 
is investigated. Based on the method of historical research, the role and significance of historical sources in 
the development of the modern system of sources of law are revealed. The method of system analysis was 
used to study the definitions of sources of law existing in the theory of law. The author's vision on the 
correlation between the source and form of law is formulated. The properties and functions of sources of law 
are determined by the factors for the legal system, on the basis of which lawmaking and law enforcement 
activities are built. The methods of classification of sources of law are analyzed, the possibilities of using 
various grounds for the classification of sources of law are considered in order to systematize them and 
determine their potential in the process of law enforcement. The possibility of introducing the concept of 
«auxiliary» sources of law into the domestic theory of law, as it exists in the theory and practice of 
international law, has been investigated. The possibilities and basic patterns of integration of modern 
Romano-Germanic and Anglo-Saxon legal systems are considered. The conclusion about the existence of the 
tendency of «westernization» of the system of Kazakhstani law is formulated; the use of judicial precedent as 
a source of law in the context of a «special legal regime» on the territory of the MFC «Astana». 
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Introduction 

The question of the sources of law is decisive in the classification of legal systems. It is the nature of the 
sources of law used in the regulation of public relations that makes it possible to identify the legal system 
and the state's belonging to one or another legal system. In the context of globalization, the mutual influence 
of all elements of social relations, including in the sphere of legal regulation, is increasing; there is an inter-
play of legal systems. In the development of the legal system of any state, the determining factor is the sys-
tem of sources of law. The system of sources of law is characterized by the fact that, being, at first glance, a 
purely theoretical instrument, in fact, they play a decisive role in the functioning of the entire legal system. 
It is no coincidence that in all program documents of our country, the issues of improving sectoral legislation 
are always given due attention. The characteristic of all legal systems existing in the world is inevitably as-
sociated with the study of the issue of the system of its sources, their classification and legal nature. In other 
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words, the system of sources of law adopted in the state has a direct impact on the practice and quality of 
lawmaking and law enforcement activities. 

Today, the construction of the system of law of the Republic of Kazakhstan is based on the principles of 
the Romano-Germanic legal family: the rule of law, the law is the main source of Kazakhstan law, etc. 
The adoption of the law «On Legal Acts» main directions of development of the Kazakhstan legal system. 
A significant novelty of the current law is the classification of the laws of the Republic of Kazakhstan, the 
classification and definition of the concepts of bylaws at various levels, the concept of «hierarchy of legal 
acts» is introduced. The concept and conditions for the use of analogy of laws and analogy of law are intro-
duced. All this made it possible to significantly improve the system of sources of Kazakhstani law. 

However, the legal system of our state is not forever an established set of legal acts. She is in constant 
development and improvement. The proof of this is the introduction of a special legal regime in the financial 
sphere on the territory of the MFC «Astana». The term «special legal regime» means that along with the 
current law of the Republic of Kazakhstan, the principles and precedents of English common law will be 
applied in this territory. The «Concept of the legal policy of the Republic of Kazakhstan for the period from 
2010 to 2020» for the Kazakh legal system is set to become competitive on a par with other legal systems in 
order to ensure the convenience of law enforcement and protection of the rights of all participants in legal 
relations. The adoption of the laws «On Legal Acts», «On the MFC» Astana «also dictate the need for 
further research on the nature of sources of law and their role in the development and functioning of the legal 
system. All these circumstances determined the choice of the topic of this article. 

Methods and materials 

The study used traditional methods of cognition — dialectical and historical, methods of analysis and 
synthesis. The study of the theoretical foundations of the system of sources of law is based on the methods of 
comparative legal analysis, the historical method, the methods of formal and dialectical logic. The study of 
the functions and properties of sources of law is based on the methods of systemic and structural analysis. 
The classification of sources of law is based on the methods of structural and system analysis. To character-
ize the legal nature of various sources of law, a formal legal method was used. 

In the course of the study, the current legislation of the Republic of Kazakhstan, specific legal norms 
governing public relations in various spheres of the economy, social and cultural sphere were analyzed. Stud-
ied theoretical and legal concepts, categories and definitions formulated by the science of theory of law and 
other branch legal sciences, and used in the process of lawmaking and law enforcement; the main provisions 
of the theory of natural law as a theoretical foundation for the development of the legal system. 

Results 

The author analyzes the definitions of sources of law existing in the theory of law, formulates his own 
vision on the relationship between the source and form of law. The methods of classification of sources of 
law are analyzed, the possibilities of using various grounds for the classification of sources of law are con-
sidered in order to systematize them and determine their potential in the process of law enforcement. The 
possibility of introducing the concept of «auxiliary» sources of law into the domestic theory of law, as it ex-
ists in the theory and practice of international law, has been investigated. The possibilities and main patterns 
of integration of modern Romano-Germanic and Anglo-Saxon legal systems are considered, the emerging 
tendency of «westernization» of the system of Kazakhstani law is analyzed; the use of a judicial precedent as 
a source of law in the context of a «special legal regime» on the territory of the MFC «Astana». 

A feature of modern legal development is the mutual penetration of the principles of law and sources, 
characteristic of different legal systems. In modern conditions in the countries of the Romano-Germanic le-
gal system, there is a tendency to increase the role of judicial practice. The decisions of the country's highest 
court (constitutional or supreme) are used as the basis for decisions of the lower courts. Despite the fact that 
judges in the countries of the Romano-Germanic system are not bound by the decisions of higher courts, 
there is a tendency towards an increase in the role of their decisions. At the same time, the legal nature of the 
normative decisions of the Supreme Courts (Constitutional Council) is considered in two ways. From a for-
mal legal point of view, in the Romano-Germanic legal system, they are normative legal acts, from the point 
of view of Anglo-American law, they can be considered as a judicial precedent, clothed in the form of a 
normative legal act. 
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Discussion 

Sources of law play a crucial determining role in the characteristics of the legal system of each state. 
Since the law of each state, due to certain reasons and characteristics, is a constituent element of a broader 
legal phenomenon — the legal system — the sources of law characteristic of a particular legal system inevi-
tably affect the legal system of a separate state. The importance of sources of law is so great for identifying 
not only the legal system, but also for the system of law of a separate state, that it is the subject of constant 
research and study throughout the entire existence of law in human society. Sources of law are traditionally 
understood as specific special forms in which legal norms are clothed. The legal system of each state is char-
acterized by its own special range of sources of law. Each state, performing one of its most important func-
tions — the legal regulation of social relations, uses a certain set of methods and means, in which law-
making activities play a central role as a method, and legal acts as the main means. The legal acts that appear 
as a result of law-making activities, in their totality, form the main link in the system of state law. In accord-
ance with Article 1 of the Law on Legal Acts, they are subdivided into «normative and non-normative, legis-
lative acts and by-laws». The study of the legal nature of normative acts should be linked to their place and 
role in the legal system of a given state. Showing the importance of such a phenomenon as the system of law, 
scientists note the need for such characteristics as «proper organization and internal consistency» [1; 167], 
«objectivity, unity of legal norms and the ability to isolate» [2; 231]. But the rule of law and legal act are not 
the only elements of the legal system. Traditionally, scientists refer to the structural elements of the legal 
system as the rule of law, branch of law, sub-branch of law, institution of law, sub-institute of law [2; 232]. 
In our opinion, in this logical sequence, such an important element as a normative legal act is missing. If we 
put the rule of law at the basis of the system of law, then it will be logically justified to place a normative 
legal act as the next link in the system, the primary and basic element of which is the rule of law. Sources of 
law play a crucial determining role in the characteristics of the legal system of each state. Since the law of 
each state, due to certain reasons and characteristics, is a constituent element of a broader legal phenomenon 
— the legal system — the sources of law characteristic of a particular legal system inevitably affect the legal 
system of a separate state. The importance of sources of law is so great for identifying not only the legal sys-
tem, but also for the system of law of a separate state, that it is the subject of constant research and study 
throughout the entire existence of law in human society. Sources of law are traditionally understood as spe-
cific special forms in which legal norms are clothed. The legal system of each state is characterized by its 
own special range of sources of law. Each state, performing one of its most important functions — the legal 
regulation of social relations, uses a certain set of methods and means, in which law-making activities play a 
central role as a method, and legal acts as the main means. The legal acts that appear as a result of law-
making activities, in their totality, form the main link in the system of state law. In accordance with Article 1 
of the Law on Legal Acts, they are subdivided into «normative and non-normative, legislative acts and by-
laws». The study of the legal nature of normative acts should be linked to their place and role in the legal 
system of a given state. Showing the importance of such a phenomenon as the system of law, scientists note 
the need for such characteristics as «proper organization and internal consistency» [1; 167], «objectivity, uni-
ty of legal norms and the ability to isolate» [2; 231]. But the rule of law and legal act are not the only ele-
ments of the legal system. Traditionally, scientists refer to the structural elements of the legal system as the 
rule of law, branch of law, sub-branch of law, institution of law, sub-institute of law [2; 232]. In our opinion, 
in this logical sequence, such an important element as a normative legal act is missing. If we put the rule of 
law at the basis of the system of law, then it will be logically justified to place a normative legal act as the 
next link in the system, the primary and basic element of which is the rule of law. 

When characterizing the relationship between the concepts of «system of law» and «legal system» in 
the legal literature, it is usually noted that the system of law «is a phenomenon of an objective nature» 
[2; 231], that the system of law is determined by the existing social structure of society and the state, and, 
that the legislator cannot arbitrarily change the existing historical type of law. Here, let us disagree with this 
statement. If we talk about the system of law of a particular state, then it is precisely thanks to the activity of 
the legislator who personifies the state that the historical types of law in a given state change, the entire sys-
tem of social relations existing in it changes. If we agree with the opinion of MN Marchenko that «the sys-
tem of law is understood as its purely internal structure, then the quality of subjectivity should be attributed 
to the system of law, since the internal structure of law depends on the will of the legislator». In turn, the le-
gal system is an integral element of a broader, collective category — the legal system. The legal system is a 
set of internally coordinated and interconnected legal means with the help of which the state exerts a norma-
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tive influence on social relations [2; 232]. In this regard, we assume that such and the historical path of its 
formation» [3; 756]. As you can see, in this example, the definition is based on the common sources of law. 
In other words, the main difference between legal systems lies in the nature of the sources of law. The form, 
list and hierarchy of legal sources (forms) of law are traditionally regarded as the main difference between 
the common law family and the Romano-Germanic family. In particular, for the Romano-Germanic legal 
system, the law acts in the form of norms that have legislative expression, while for the Anglo-Saxon, the 
quality of the legal system is objective. 

A fundamentally different, in our opinion, definition of the legal system (family) is given by the Legal 
Encyclopedia. In it, the legal system is understood as «a more or less broad set of national systems of law, 
which are united by a commonality of sources of law, basic concepts, structure of law, the main source of 
law — a judicial precedent. 

R. David uses a similar approach for grouping legal systems. He notes that the differences between le-
gal systems of different countries become less noticeable if we start from «not from the content of specific 
rules, but from the more permanent elements used to create, interpret and evaluate the rules. The norms 
themselves can be infinitely diverse, but the methods of their development, systematization, interpretation 
show the presence of some common characteristics» [4; 20]. So, we come to the conclusion that the source 
or form of law is one of the main criteria in the classification of legal systems. 

The following types of sources of law are known to various states: legal custom; judicial precedent; le-
gal doctrine; normative contracts; religious norms; principles of law; arbitrage practice; normative legal acts. 
Sometimes the principles and norms of international law and treaties between states are called as an inde-
pendent source of law. Legal custom is considered historically the first source of law, since customs arose 
before positive law, and the first laws were customs sanctioned by the state. Thus, a legal custom is a custom 
recognized or accepted by the state. In other words, a custom takes on a legal character after it is approved 
and recognized by the state. At the same time, this custom also receives protection from the state. Tlepina 
Sh.V. notes that «customary law becomes a system of generally binding social norms, which are protected by 
the state and provide for the legal regulation of social relations» [5; 43]. Akhmetova N.S. notes that in the 
pre-revolutionary Kazakh society, customary law remained the most important source of law [6; 3]. In this 
case, the term «source of law» can be viewed in an objective, broad sense, understanding by it the entire set 
of legal norms at this stage of historical development. At the same time, the author notes that «Kazakh cus-
tomary law consists of the following sources: adat, the practice of the court of biys, the position of the con-
gress of biys» [7; 18]. And here you can notice the difference in the meanings of the term «source». In the 
latter case, these will be the forms of customary law of the Kazakh society, i.e. specific legal regulations con-
taining rules of conduct. 

Not all customs become legal, but only those that meet the interests of the state. Legal customs have not 
lost their regulatory significance in modern conditions. So, in paragraph 10 of Article 2 of the Law of the 
Republic of Kazakhstan «On Arbitration», a definition of business customs is given: «rules of conduct that 
have developed and are widely used in the field of civil law contracts that do not contradict the applicable 
law, regardless of whether they are recorded in any document « [8]. There is a similar definition in article 5 
of the Civil Code of the Republic of Kazakhstan, a definition of business customs is given [9]. The custom is 
widely used in parliamentary practice and in the state legal sphere, for example, the procedure for forming a 
government in Great Britain, many legal institutions of royal power, the procedure for holding parliamentary 
sessions, etc. Legal customs are actively used in international relations. Customs are recognized by states in 
trade practice, sea and other transportation. The traditions of community life are common in the modern 
states of Africa, Latin America, Japan and China. This is especially true of family, hereditary and land rela-
tions. 

The problem of objective and subjective in law can also be considered when clarifying the relationship 
between the source of law and the form of law. In the theory of law, two concepts are used — the form of 
law and the source of law. Most scholars identify the concept of the source of law and its form. However, in 
recent years, the position is gaining more and more recognition according to which the concepts of the form 
of law and the source of law, although closely related, do not coincide. Therefore, they must be distin-
guished. The form of law shows how the law is organized, how its content is expressed outside. The form of 
law is understood as the official consolidation of the content of the rule of law in order to give specific phe-
nomena official legal force, the quality of universality as state and power orders, hierarchy. The concept of a 
source of law is a system of factors that predetermine the content of law and the forms of its expression. 
To be a source of law means to serve as a factor in law formation, to have the ability to normative regulation, 
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to provide material for new legal norms. The source of law is that from which it is created, arises. Conse-
quently, sources of law serve as criteria for legal formation, legal establishment. Therefore, the sources of 
law may be not the forms of external expression of law, but those social factors and phenomena of reality 
that form the basis of the process of the emergence of legal norms, from which the state draws new norms of 
law. In the 60s of the XX century. in the Soviet legal literature there was a dispute over the use of the terms 
«form» and «source» of law. It was suggested to use the concept of «form of law» instead of «source of law» 
[10; 34]. However, this position did not receive support in science, and instead it was proposed to clarify the 
term «source of law» and call it «a legally formal source of law» [11; 36]. At the same time, it was proposed 
to highlight the sources of law: 1) in the material sense; 2) in the ideal sense; 3) in a legal or formal sense. 
The sources of law in the material sense are understood as the material conditions of the life of society or the 
way of life of people, that is, the totality of historical, economic, political, geographic, climatic, moral factors 
that characterize the social and spiritual world of a particular nation and its material life. The source of law in 
the ideal sense presupposes those philosophical ideas that formed the basis of this legal system [3; 404]. It is 
these factors that represent the objective side of law. 

As you can see, the question of the relationship between the concepts of «source of law» and «form of 
law» for many years has remained one of the most controversial. 

Some scholars, claiming the non-identity of the categories under consideration, understand the sources 
of law as the force that creates legal prescriptions, and under the forms of law, the external and internal ex-
pression of law assert their non-identity. For example, T.V. Kashanina. understands the sources of law as the 
will of law-making subjects. Accordingly, the sources of law can be «the will of humanity (human rights, 
principles of law); will of the people (referendum norms); the will of the state (legislative norms); will of the 
team (corporate norms); will of citizens, organizations (contractual norms). The form of law is a reservoir 
where legal norms are located. At the same time, in the historical context, ten forms of law are distinguished, 
namely: legal custom, religious texts, legal precedent, business habit, legal awareness, normative act, legal 
doctrine, judicial practice, moral views, contract» [12; 35]. 

At the same time, many researchers consider the concepts of «form of law» and «source of law» as syn-
onyms. In particular, Baytin M.I. proceeds from the fact that the form (source) of law is «certain ways 
(methods, means) of expressing the state will of society. The form shows what are the external manifesta-
tions of law, in what form it exists and functions in real life. With the help of the form, the state will is given 
an accessible and generally binding character, the official communication of this will to the performers. 
Through the form, the law, as it were, gets a «start in life», acquires legal force» [13; 67]. Indeed, is it possi-
ble to imagine the existence of a formless law or a form of law without content. The content of the law is 
clothed in a certain form, becomes its legal shell. 

When considering the problem of correlation of sources and forms of law, we proceed from the fact that 
this issue cannot be solved one-sidedly, straightforwardly. The analysis shows that «in some respects the 
form and source of law can coincide with each other and be considered identical, while in other respects they 
can differ significantly from each other and cannot be considered identical.» The form and source of law are 
identical categories when it comes to secondary, so-called formal legal sources of law. «This emphasizes 
that, among other things, the identity of the form and the source of law, where the form indicates how, how 
the legal (normative) content is organized and expressed outwardly, and the source indicates what are those 
legal and other sources, factors, predetermining the considered form of law and its content» [2; 57]. 

We share the point of view of S.V. Miroshnik, who proposes to consider the concept of «source (form) 
of law» in several aspects: 

In the material sense of the word, the sources of law include the material conditions of society, which 
give rise to the need for legal regulation of social relations, the need to reach a compromise between the op-
posite interests of various subjects. 

In the ideal sense of the word, the source of law should be recognized as the legal consciousness of the 
legislator, who believes that this group of social relations should be regulated by the relevant legal regula-
tions. In many respects, the timeliness of the adoption of this or that regulatory legal act depends on the will 
of the competent state body. 

Finally, the source of law in the formal sense of the word is various forms of external expression of the 
rules of behavior of participants in social relations. These include: legal customs, normative legal acts, judi-
cial (administrative) precedents, regulatory agreements, religious texts, legal doctrine [14; 36]. 
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Not all of the named sources of law are related to Kazakhstani law. Since the Republic of Kazakhstan is 
a secular state, religious norms cannot be applied to regulate public relations. We consider scientific doctrine 
as an informal source of law that can influence the position of law-making and law enforcement agencies. 

The source of law in a formal, or legal, sense means different ways of external expression of the rule of 
law. Formal sources are carriers of information about the rules, models of behavior of subjects of law. Re-
cently, a source of law has been highlighted in the political sense, by which the state is understood as a 
source of positive law. As the authors of this proposal believe, it is the intellectual and volitional activity of 
the bearers of state power that is the link between the sources of law in the material sense and documentary 
sources. V.V. Lazarev sources of law calls the factors «feeding the emergence and action of law» [1; 143]. 
He refers to them the law-making activities of the state, the material conditions of society. In a historical 
sense, the concept of «source of law» is used when characterizing historical monuments of law, when they 
want to show the roots and origins of modern law in force in the state [15]. 

Currently, the term «source of law» most often refers to legal sources, or sources in the legal sense. 
In the literature, the following definitions of legal sources are given — these are the official forms of expres-
sion and consolidation of the rules of law in force in this state [2; 133]. Alekseev S.S. under the sources of 
law understands «coming from the state of the official documentary forms or methods of expression and 
consolidation of the rules of law, giving them a generally binding legal value» [10; 76]. 

The study of forms of law involves the allocation of a number of methodological premises. First, one 
should not forget the relationship between the form of law as a legal category and the form of law as a philo-
sophical category. In the latter case, relying on the general philosophical understanding of the form of law, 
the following definition of the form of law as a philosophical category can be formulated: the form of law is 
a way of organizing and interacting elements and processes of the legal system between themselves and the 
surrounding world. 

Secondly, the form of law is always characterized by a certain social essence and content. 
Third, the form of law and the content of law are paired legal categories, since it is impossible to break 

the form and content of law, interpenetrating and complementing each other. Hegel paid attention to this: 
«the content is not formless, but the form at the same time is contained in the content itself, and is something 
external to it» [16; 122]. 

Fourth, when studying the form of law, one should remember that this is a dynamically developing le-
gal phenomenon. Changes in politics, economy, social sphere are adequately reflected in legal norms, and, 
consequently, in the forms of law. This process can be carried out by filling the old form with new content or 
by the emergence of a new form. For example, the activities of the Constitutional Council of the Republic of 
Kazakhstan, the highest courts have led to the emergence of a new form of law. Case law began to actively 
develop in Kazakhstan. 

The form of law should be distinguished from the form of a normative legal act. The form of law should 
be understood as various types of sources of law in the objective sense. These species have been analyzed 
above. The form of a regulatory legal act is various ways of expressing legal signatures. The form of a nor-
mative legal act is always determined by its content and legal force. The existence of differences between the 
form of law and the form of a legal act is indicated by Article 22 of the Law on Legal Acts, which prescribes 
in the requisites of a normative legal act an indication of the form of the act: law, government decree, minis-
ter order, maslikhat decree, etc. Clause 1 of Article 62 of the Constitution established, that the form of legis-
lative acts of Parliament is laws. Baymakhanov M.T. uses the concept «form of normative legal regulation» 
[17; 253]. 

So, at different stages of the life of law in a given state, starting from the development of legal ideology, 
the formation of a legal system, the emergence of a law-making idea and ending with the application of the 
current legal act to a specific social relationship, the relationship between the concepts of «source of law» 
and «form of law» also changes. At the stage of the development of legal ideology, the formation of the sys-
tem of law, in other words, at the stage of legal formation, objective factors prevail (material conditions of 
society, philosophical ideas, legal ideology, historical conditions for the development of law and the state). 
All these factors in general are the sources of law. At the stage of lawmaking, all of the above sources of law 
form the basis for investing legal ideas in specific legal forms, i.e. normative legal acts. 

In the classification of sources of law, they often use such a method as their division into main and aux-
iliary. The main sources include those that directly regulate social relations. This means that the law en-
forcement body, making a decision, justifies it with a specific legal norm from a specific legal act. For the 
countries of the Romano-Germanic legal system, to which the Republic of Kazakhstan also belongs, these 
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are acts related to the so-called statutory law — laws, by-laws, adopted in strict accordance with the estab-
lished law-making procedure. That is, all participants in legal relations will reconcile their actions with the 
requirements that are fixed in specific regulations. Auxiliary sources of law are used in the case when the law 
enforcement officer finds it difficult to choose a suitable legal norm or there is no corresponding legal act in 
the legislation, that is, there is a gap in law when this legal relationship has not yet been regulated by a legal 
norm. And here the so-called «general principles of law» play an important role. 

The principles of law are the sources of law in almost all legal systems. In the Romano-Germanic legal 
system, it is allowed to substantiate a court decision in case of gaps in law by general legal principles. 
As already noted, the Civil Code of the Republic of Kazakhstan established that when applying the analogy 
of law, it is necessary to rely on the principles of rationality, fairness and good faith. In the scientific litera-
ture, various definitions of the concept of the principles of law are given. Nevertheless, one can agree that the 
principles of law are fundamental ideas enshrined in official sources of law or recognized in legal practice 
and reflecting the patterns of development of social relations. Legal axioms are often used as the principles 
of law, for example: «You cannot bring a claim twice in the same case»; «The resolution of a dispute be-
tween two persons must not harm a third party»; «Let the other side be heard»; «The court must be fair». 
General principles of law are applied in international law (paragraph c) of Article 38 of the Statute of the 
ICU). The principles of law have direct regulatory significance. This applies primarily to the principles en-
shrined in the Constitution of the Republic of Kazakhstan. In the literature, it is customary to distinguish 
principles: general legal, intersectoral and sectoral [18; 7]. General legal principles include those that are in-
herent in all branches of law without exception: legality, equality before the law, justice, humanism. They 
are enshrined, for example, in the Constitution of the Republic of Kazakhstan, in the Criminal Code of the 
Republic of Kazakhstan. Industry principles reflect the specifics of a particular branch of law. For example, 
in family law, the principle of equality of women and men in family relations, the principle of regulating 
marriage and family relations only by the state operates; in environmental law — the principles of a reasona-
ble combination of economic and environmental interests, rational use of resources; in the sphere of labor 
law — the principles of freedom of labor, labor protection and health of workers, guaranteed labor rights of 
workers, etc. It should be noted that, despite the stability of the principles and a large degree of their abstrac-
tion, they do not remain unchanged at all times and eras. They change their content and significance, alt-
hough their mobility is much less than the rule of law. 

In the legal literature, it is usually indicated that the interpretations of the higher courts serve as the ba-
sis for a new understanding and application of certain rules of law. However, in contrast to case law in the 
civil law system, such interpretations serve as a secondary source of law. Interpretations of the highest courts 
seem to deepen and detail the law. Moreover, the judicial practice of the highest courts develops legal provi-
sions that have normative content and act as generally binding regulators of public relations. They summa-
rize the experience of applying specific legal norms and give the necessary certainty to their content. As a 
result, the decisions of the highest judicial bodies serve as a model for the correct resolution of cases for the 
lower courts. A special position among the sources of law is occupied by the resolutions of the Constitutional 
Council of the Republic of Kazakhstan. According to article 87 of the Constitutional Law «On the Constitu-
tional Council of the Republic of Kazakhstan», the recognition of a normative act or agreement, their indi-
vidual parts as inconsistent with the Constitution of the Republic of Kazakhstan, that is, unconstitutional, 
serves as the basis for canceling this act, and the act itself is not subject to application by courts and other 
state bodies. Thus, the resolutions of the Constitutional Council of the Republic of Kazakhstan serve as a 
source of law, since they serve as the basis for changing, canceling an act or for adopting a new act. Resolu-
tions of the Constitutional Council of the Republic of Kazakhstan acquire generally binding significance, 
enter into force immediately after their announcement and are not subject to cancellation and appeal. In fact, 
the Constitutional Council acts as a kind of legislator, since its decisions cause changes in legislation. 

The analogy of the law established by the Law «On Legal Acts» is also an auxiliary method in law en-
forcement. The law provided for two forms of analogy — analogy of law and analogy of law. If we compare 
the legal force of these principles, then in the first place should be put the analogy of the law. This principle 
of determining a suitable source is used when there is a law governing such social relations. If there is no 
such law, then in this case the principle of analogy of law is used. The analogy of law consists in the use of 
«the meaning of legislation, general principles of law or principles of specific branches of law» for the regu-
lation of social relations [19]. 

The question of whether the normative decisions of the Constitutional Council of the Republic of Ka-
zakhstan are sources of law can be resolved using Article 5 of the Law «On Legal Acts», which establishes 
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that their legal force is equal to the legal force of those constitutional norms, the interpretation of which is 
contained in them. Thus, if one of the main properties of the sources of law is recognized as legal force, then 
on the basis of this admission it can be concluded that the decisions of the Constitutional Council are addi-
tional sources of Kazakhstani law. In the legal literature, it is usually indicated that the interpretations of the 
higher courts serve as the basis for a new understanding and application of certain rules of law. However, in 
contrast to case law in the civil law system, such interpretations serve as a secondary source of law. Interpre-
tations of the highest courts seem to deepen and detail the law. Moreover, the judicial practice of the highest 
courts develops legal provisions that have normative content and act as generally binding regulators of public 
relations. They summarize the experience of applying specific legal norms and give the necessary certainty 
to their content. As a result, the decisions of the highest judicial bodies serve as a model for the correct reso-
lution of cases for the lower courts. A special position among the sources of law is occupied by the resolu-
tions of the Constitutional Council of the Republic of Kazakhstan. According to article 87 of the Constitu-
tional Law «On the Constitutional Council of the Republic of Kazakhstan», the recognition of a normative 
act or agreement, their individual parts as inconsistent with the Constitution of the Republic of Kazakhstan, 
that is, unconstitutional, serves as the basis for canceling this act, and the act itself is not subject to applica-
tion by courts and other state bodies. Thus, the resolutions of the Constitutional Council of the Republic of 
Kazakhstan serve as a source of law, since they serve as the basis for changing, canceling an act or for adopt-
ing a new act. Resolutions of the Constitutional Council of the Republic of Kazakhstan acquire generally 
binding significance, enter into force immediately after their announcement and are not subject to cancella-
tion and appeal. In fact, the Constitutional Council acts as a kind of legislator, since its decisions cause 
changes in legislation. 

The analogy of the law established by the Law «On Legal Acts» is also an auxiliary method in law en-
forcement. The law provided for two forms of analogy — analogy of law and analogy of law. If we compare 
the legal force of these principles, then in the first place should be put the analogy of the law. This principle 
of determining a suitable source is used when there is a law governing such social relations. If there is no 
such law, then in this case the principle of analogy of law is used. The analogy of law consists in the use of 
«the meaning of legislation, general principles of law or principles of specific branches of law» for the regu-
lation of social relations [19]. 

The question of whether the normative decisions of the Constitutional Council of the Republic 
of Kazakhstan are sources of law can be resolved using Article 5 of the Law «On Legal Acts», which estab-
lishes that their legal force is equal to the legal force of those constitutional norms, the interpretation of 
which is contained in them. Thus, if one of the main properties of the sources of law is recognized as legal 
force, then on the basis of this admission it can be concluded that the decisions of the Constitutional Council 
are additional sources of Kazakhstani law. 

The answer to the question of whether the regulatory decisions of the Supreme Court of the Republic of 
Kazakhstan are sources of law can be derived from the content of paragraph 3 of Article 5 of the Law 
«On Legal Acts». This paragraph establishes that in the form of decisions the Supreme Court provides «clari-
fications on issues of judicial practice.» What does clarification mean? The explanation, firstly, does not cre-
ate a new legal norm, it is intended to explain to the law enforcement officer how to apply this or that legal 
norm or to interpret its content. In other words, decisions of the Supreme Court do not regulate public rela-
tions. While the source  of  law is characterized by such an important property as the regulation of social re-
lations. 

Judicial precedent is a decision of the judicial authorities in a specific case, which is subsequently taken 
as a mandatory rule when considering similar cases. Thus, this decision of the judicial authorities acquires 
the value of a kind of model for subsequent decisions, that is, it plays the role of a rule of law. Translated 
from Latin, «precedent» means «previous». More specifically, judicial precedent can be defined as a legal 
regulation, duly formalized, on which a court decision is based in accordance with established facts, which 
lower courts are obliged to follow when considering similar cases. The following features are inherent in the 
judicial precedent: 1) it has binding legal force; 2) the result of law-making activities of the courts; 3) is in a 
subordinate position in relation to the law, since: a) the action of the judicial precedent can be canceled by 
law; b) the court, creating a precedent, must act in accordance with the law; c) after the adoption of the law, 
the precedent ceases to be valid. It is important to note that for the lower courts, not all court decisions or 
sentences are binding, but only the legal position of the judge, on the basis of which the decision is made. 
In other words, the main part of the court decision, which constitutes the actual judicial precedent, is the rea-
soning part, which sets out the legal principles applied to legal issues arising from specific circumstances. 
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The rest of the judgment constitutes the so-called «incidentally said», which is not binding, but serves as a 
persuasive precedent. Judges have fairly broad powers when applying a precedent. They may, firstly, not 
apply the judicial precedent due to the peculiarities of the case under consideration; secondly, to choose a 
specific use case from all existing use cases and explain it in your own way; third, to formulate a new norm. 
Therefore, the case law has come to be known as «law created by judges» or judicial law. In the case-law 
form of law, the precedent has a leading value among other sources of law. Domestic jurisprudence does not 
officially recognize precedent as a source of law, since the judiciary should act as law enforcement officers, 
and not create, not create law. The case law has developed in Great Britain, New Zealand, Australia, Canada 
and some other, mainly English-speaking countries. Almost a third of the world's states adhere to the princi-
ples of case law. It plays an important role in the creation of a single European law and a single legal space 
in Europe. Recently, the attitude towards the precedent has changed in Kazakhstan and in the Russian Feder-
ation. The fact is that as a result of law enforcement practice, legal provisions are often developed that gen-
eralize legal practice and are capable, due to the lag of lawmaking from the development of social relations, 
from emerging needs, to act as a means of eliminating contradictions between the current law and the devel-
opment of social relations. This allows you to protect the rights and legitimate interests of people, to ensure 
the stability of the rule of law. The answer to the question of whether the regulatory decisions of the Su-
preme Court of the Republic of Kazakhstan are sources of law can be derived from the content of paragraph 
3 of Article 5 of the Law «On Legal Acts». This paragraph establishes that in the form of decisions the Su-
preme Court provides «clarifications on issues of judicial practice.» What does clarification mean? The ex-
planation, firstly, does not create a new legal norm, it is intended to explain to the law enforcement officer 
how to apply this or that legal norm or to interpret its content. In other words, decisions of the Supreme 
Court do not regulate public relations. While the source of law is characterized by such an important proper-
ty as the regulation of social relations. 

Judicial precedent is a decision of the judicial authorities in a specific case, which is subsequently taken 
as a mandatory rule when considering similar cases. Thus, this decision of the judicial authorities acquires 
the value of a kind of model for subsequent decisions, that is, it plays the role of a rule of law. Translated 
from Latin, «precedent» means «previous». More specifically, judicial precedent can be defined as a legal 
regulation, duly formalized, on which a court decision is based in accordance with established facts, which 
lower courts are obliged to follow when considering similar cases. The following features are inherent in the 
judicial precedent: 1) it has binding legal force; 2) the result of law-making activities of the courts; 3) is in a 
subordinate position in relation to the law, since: a) the action of the judicial precedent can be canceled by 
law; b) the court, creating a precedent, must act in accordance with the law; c) after the adoption of the law, 
the precedent ceases to be valid. It is important to note that for the lower courts, not all court decisions or 
sentences are binding, but only the legal position of the judge, on the basis of which the decision is made. 
In other words, the main part of the court decision, which constitutes the actual judicial precedent, is the rea-
soning part, which sets out the legal principles applied to legal issues arising from specific circumstances. 
The rest of the judgment constitutes the so-called «incidentally said», which is not binding, but serves as a 
persuasive precedent. Judges have fairly broad powers when applying a precedent. They may, firstly, not 
apply the judicial precedent due to the peculiarities of the case under consideration; secondly, to choose a 
specific use case from all existing use cases and explain it in your own way; third, to formulate a new norm. 
Therefore, the case law has come to be known as «law created by judges» or judicial law. In the case-law 
form of law, the precedent has a leading value among other sources of law. Domestic jurisprudence does not 
officially recognize precedent as a source of law, since the judiciary should act as law enforcement officers, 
and not create, not create law. The case law has developed in Great Britain, New Zealand, Australia, Canada 
and some other, mainly English-speaking countries. Almost a third of the world's states adhere to the princi-
ples of case law. It plays an important role in the creation of a single European law and a single legal space 
in Europe. Recently, the attitude towards the precedent has changed in Kazakhstan and in the Russian Feder-
ation. The fact is that as a result of law enforcement practice, legal provisions are often developed that gen-
eralize legal practice and are capable, due to the lag of lawmaking from the development of social relations, 
from emerging needs, to act as a means of eliminating contradictions between the current law and the devel-
opment of social relations. This allows you to protect the rights and legitimate interests of people, to ensure 
the stability of the rule of law. 

Moreover, in accordance with paragraphs. 2 of paragraph 1 of article 4 of the Constitutional Law of the 
Republic of Kazakhstan «On the MFC» Astana «to the current law of the Center are acts of the Center, 
which may be based on the principles, norms and precedents of the law of England and Wales [20]. At pre-
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sent, science and practice are increasingly inclined to recognize the precedent as a source of law (albeit addi-
tional) and to give, in particular, the decisions of the plenums of the Supreme Court of the Republic of Ka-
zakhstan the form of a precedent [21; 119]. This point of view is substantiated by the fact that these acts, 
firstly, represent the official interpretation of the rule of law and regulatory legal acts; secondly, they contain 
concretizing regulations and prescriptions; thirdly, they are concluded in the form of an official legal docu-
ment, which is adopted in the established procedural order; fourth, they have legal force, including binding 
on all courts. For example, all member states of the Council of Europe must conform their legislative and 
law enforcement activities with the decisions of the European Court of Human Rights. The Court itself cre-
ates normative regulations — judicial precedents of an international nature and they are binding on all states 
that are members of the Council of Europe. 

Judicial precedents are increasingly directly involved in the legal regulation of public relations. Further 
scientific research should be aimed at solving problems related to ensuring the uniformity of Kazakhstani 
case-law. Its flexibility, as a very positive quality of this source of law, is sometimes leveled out by incon-
sistency, when one and the same court does not take into account its own conclusions drawn earlier on a sim-
ilar legal dispute. 

The legal system in the Republic of Kazakhstan today is undergoing a process of development and 
transformation. It does this by perceiving individual institutions from other legal systems. Traditionally, the 
legal system of our state belongs to the Romano-Germanic legal family, in which the judicial precedent is 
not recognized as an independent source of law. However, the processes of globalization of all spheres of 
public relations taking place all over the world have also affected the nature and methods of their legal regu-
lation. The globalization of the economy, meeting the needs of the economic development of states, active 
investment activities, primarily in the field of attracting foreign investment, demanded that our state take 
measures aimed at creating a convenient and reliable legal regime for foreign investors, most of whom are 
traditionally accustomed to working under the conditions of the English rights. Today, in almost all branches 
of domestic law, legal novels are being introduced, which are characteristic of English case law. This is es-
pecially noticeable in the financial sphere, in the branches of financial law and civil procedure law. The ac-
tivities of the MFC «Astana» showed the need to introduce a special legal regime on its territory. Article 2 of 
the  Law "On the IFC "Astana " establishes that the «special legal regime» applies only to the financial 
sphere. It follows from this that the resolution of disputes arising from financial legal relations is also carried 
out under the conditions of a «special legal regime». This regime means that when resolving disputes of a 
financial nature, in addition to the law of the Republic of Kazakhstan, the norms of the case law of England 
and Wales will be applied. As noted by S.K. Ukin, «they have created for the legal system of Kazakhstan a 
new, but not specified in the Constitution, source (form) of current law — case law» [22; 167]. 

Legal doctrine in many legal systems is recognized as a source of law. In ancient Rome, the courts nec-
essarily referred to the works of the most famous Roman jurists — Ulpian, Paul, Gaius, Papinianus and 
Modestinus. In English courts, when creating a judicial precedent, references to the works of well-known 
lawyers are also possible. In Muslim countries, the works of well-known theologians and experts in Islam are 
considered the only source of law. It is formed by the system of views developed by legal science on the 
problems of legal regulation of social relations and other state-legal phenomena, which are based on general 
principles and values and reflect the patterns and trends of their development. The following features are 
characteristic of the legal doctrine: a) it is the result of professional scientific activity; b) serves as a way to 
express the positions of scientists on various problems of legal content; c) has a special form of expression 
— scientific research, textual presentation of any legal provisions, legal principles, etc.; d) has social signifi-
cance, as it reflects the needs of the socio-economic, political and spiritual development of the state and soci-
ety at a particular historical stage. There are three types of legal doctrine: 1) general legal; 2) a separate 
branch of law; 3) a separate legal institution. Legal doctrine serves as a source of law in two main areas: 
lawmaking and law enforcement. As for lawmaking, the legal doctrine finds its embodiment, firstly, in the 
development of draft laws, when scientific centers and the most authoritative representatives of legal science 
are involved in this work; secondly, when conducting a legal examination of draft laws; thirdly, when influ-
encing the legal consciousness of the legislator. In the field of lawmaking, the legal doctrine is designed to 
ensure the effective operation of future norms of law, foreseeing the dynamics of the development of regu-
lated social relations, compliance of the norms of law with objective realities and trends of social develop-
ment. Legal doctrine should also be used as a source when making changes to existing legislation. In law 
enforcement, the legal doctrine is used as a source when identifying gaps in law, conflict of laws and when 
interpreting legal acts. For example, in accordance with subparagraph 3 of paragraph 3 of Article 26 of the 



Development of the system of sources of Kazakh law 

Серия «Право». № 4(100)/2020 35 

Constitutional Law «On the Constitutional Council of the Republic of Kazakhstan» «a member of the Con-
stitutional Court in whose proceedings the appeal is, if necessary, involves scientists as specialists, experts 
for conducting research, examinations, and preparing conclusions» [23]. In these cases, law enforcement 
agencies do not create a new rule of law, but reproduce its content based on the legal doctrine or identifying 
it based on the generally accepted doctrine of law. 

Conclusions 

The legal system of the Republic of Kazakhstan today is in constant change and improvement. This is 
required by the tasks facing the Kazakh society and the state of Kazakhstan's entry into the fifty most devel-
oped states of the world, the integration of the state's economy into the world economic system, the for-
mation of a developed civil society and, ultimately, an increase in the level of well-being, legal protection of 
all participants in public relations and ensuring and full implementation of constitutional human rights and 
freedoms. The system of law is not permanent data. It must develop, change in order to best meet the needs 
of the current stage of development. Determination of the main directions of development of the legal system 
of our state is an important task facing the theorists of law, is a fundamental factor for legal practice. 

In different periods of the history of Kazakhstan, the system of its law was characterized by different 
sources (forms) of law. During the period of the Kazakh Khanate, customs played the main role as regulators 
of social relations. During this period, such important sources as «Zheti Zhargy», the laws of Khan Tauke 
and others appeared. representative body of the state. To regulate various social relations, a system of by-
laws is formed, adopted in strict accordance, on the basis of and in pursuance of laws. The Soviet period in 
the development of Kazakhstani law was characterized by its own system of principles of law, on the basis of 
which laws were created and functioned. 

The creation of an independent state, a change in the system of economic relations, the integration of 
Kazakhstan into the world community required reforming the entire system of law and legal relations. 
Keeping its belonging to the Romano-Germanic legal system, Kazakhstan chose the theory of natural law as 
the basis for the formation and development of its own law. The basic role of «general principles of law» is 
enshrined in a number of provisions of the Constitution of the state. «General principles of law» as the basic 
principles of this theory formed the basis for the formation of the entire system of legislation. «General 
principles of law» are the basis not only for the legal system of the Republic of Kazakhstan. They underlie 
the formation of the law of most states in the world. And they live up to their name. For example, in Article 
38 of the Statute of the International Court of Justice of the United Nations, they are designated as the main 
sources of international law, on the basis of which the Court makes its decisions when considering interstate 
disputes. 

Today, the construction of the system of law of the Republic of Kazakhstan is based on the principles of 
the Romano-Germanic legal family: the rule of law, the law is the main source of Kazakhstan law, etc. The 
adoption of the law «On Legal Acts» main directions of development of the Kazazkhstan legal system. Thus, 
a feature of modern legal development is the mutual penetration of the principles of law and sources that are 
characteristic of different legal systems. In modern conditions in the countries of the Romano-Germanic 
legal system, there is a tendency to increase the role of judicial practice. The decisions of the country's 
highest court (constitutional or supreme) are used as the basis for decisions of the lower courts. Despite the 
fact that judges in the countries of the Romano-Germanic system are not bound by the decisions of higher 
courts, there is a tendency towards an increase in the role of their decisions. At the same time, the legal 
nature of the normative decisions of the Supreme Courts (Constitutional Council) is considered in two ways. 
From a formal legal point of view, in the Romano-Germanic legal system, they are normative legal acts, 
from the point of view of Anglo-American law, they can be considered as a judicial precedent, clothed in the 
form of a normative legal act. 

However, the legal system of our state is not forever an established set of legal acts. She is in constant 
development and improvement. The proof of this is the introduction of a special legal regime in the financial 
sphere on the territory of the MFC «Astana». The term «special legal regime» means that along with the 
current law of the Republic of Kazakhstan, the principles and precedents of English common law will be 
applied in this territory. 

The creation of the MFC «Astana» with a special legal regime, recognition of the judicial precedent 
indicates that there is a convergence of legal systems, which does not exclude further transformation of the 
Kazakh legal system into a mixed one (Romano-Germanic and Anglo-Saxon). 
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The variety of sources of Kazakhstani law allows for their classification. We offer the division of 
sources into main, additional and auxiliary. The main sources of law directly regulate social relations, as they 
contain clear, precise prescriptions. The main sources include the Constitution, international treaties, codes, 
laws, bylaws. Additional ones include «general principles of law» and analogy of law. The analogy of the 
law established by the Law «On Legal Acts» is also an auxiliary method in law enforcement. The law 
provided for two forms of analogy — analogy of law and analogy of law. If we compare the legal force of 
these principles, then in the first place should be put the analogy of the law. Auxiliary sources serve to 
determine and search for a suitable rule of law to regulate a specific social relationship or a law enforcement 
case. These include the analogy of law and legal doctrine. 
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Қазақ құқығының қайнар көздері жүйесінің дамуы 

Зерттеудің мақсаты — Қазақстан Республикасы заңдарының қайнар көздерін тəуелсіз жүйелік 
құбылыс ретінде талдау, заң шығарушылық пен құқық қорғау органдарының бастапқы базасы мен 
тəжірибесін жетілдіру бойынша тұжырымдар мен ұсыныстарды тұжырымдау. Салыстырмалы 
құқықтық талдау əдісі негізінде жалпы құқық қайнарлары жүйесінің, басқа елдердің жəне Қазақстан 
Республикасының құқық қайнар көздерінің дамуы зерттелді. Тарихи зерттеу əдісі негізінде қазіргі де-
рек көздерінің жүйесін дамытудағы тарихи дереккөздердің рөлі мен маңызы ашылады. Жүйелік тал-
дау əдісі құқық теориясында бар құқық көздерінің анықтамаларын зерттеу үшін қолданылады. 
Авторлардың құқықтың қайнар көзі мен формасы арасындағы байланыс туралы көзқарасы 
тұжырымдалған. Құқық көздерінің қасиеттері мен функциялары құқық жүйесі үшін факторлармен 
анықталды, олардың негізінде заң шығарушылық жəне құқық қолдану қызметі құрылады. Құқық 
көздерін жіктеу əдістері талданады, оларды жүйелеу жəне құқық қолдану процесінде олардың 
əлеуетін анықтау мақсатында құқық қайнар көздерін жіктеудің əртүрлі негіздерін қолдану 
мүмкіндіктері қарастырылды. Отандық құқық теориясына «көмекші» құқық көздері ұғымын енгізу 
мүмкіндігі зерттелді, өйткені ол халықаралық құқық теориясы мен практикасында бар. Қазіргі 
заманғы романо-герман жəне англо-саксон құқықтық жүйелерінің интеграциясының мүмкіндіктері 
мен негізгі заңдылықтары қарастырылған. Қазақстандық құқық жүйесінде «батыстану» 
тенденциясының бар екендігі туралы тұжырым жасалған; сот прецедентін «Астана» МФҚ аумағында 
«ерекше құқықтық режим» жағдайында құқықтың қайнар көзі ретінде пайдалану. 

Кілт сөздер: құқықтық жүйе, құқық көзі, құқық нысаны, сот прецеденті, құқықтың жалпы 
қағидалары, құқықтық акт, Конституциялық Кеңестің қаулысы, құқықтық доктрина, құқықтық кон-
вергенция, құқықтың қосалқы қайнар көздері, заң ұқсастығы, құқық ұқсастығы. 

Н.С. Ахметова, Н.П. Старожилова 

Развитие системы источников казахстанского права 

Целью исследования является анализ источников права Республики Казахстан как самостоятельного 
системного явления, формулирование выводов и предложений по совершенствованию источниковой 
базы и практики правотворчества и правоприменения. На основе метода сравнительно-правового ана-
лиза исследовано развитие системы источников права вообще, источников права других стран и Рес-
публики Казахстан. На основе метода исторического исследования выявлены роль и значение истори-
ческих источников в развитии современной системы источников права. Метод системного анализа 
использован при исследовании существующих в теории права определений источников права. Сфор-
мулировано авторское видение по вопросу соотношения источника и формы права. Свойства и функ-
ции источников права определены как факторы для правовой системы, на основе которых строится 
правотворческая и правоприменительная деятельность. Проанализированы способы классификации 
источников права, рассмотрены возможности использования различных оснований классификации 
источников права с целью их систематизации и определения их потенциала в процессе правоприме-
нительной деятельности. Исследована возможность внедрения в отечественную теорию права понятия 
«вспомогательные» источники права, как это существует в теории и практике международного права. 
Рассмотрены возможности и основные закономерности интеграции современных романо-германской 
и англо-саксонской правовых систем. Сформулирован вывод о существовании тенденции «вестерни-
зации» системы казахстанского права; использование судебного прецедента в качестве источника 
права в условиях «особого правового режима» на территории МФЦ «Астана». 

Ключевые слова: правовая система, система права, источник права, форма права, судебный прецедент, 
общие принципы права, правовой акт, постановление Конституционного совета, правовая доктрина, 
правовая конвергенция, вспомогательные источники права, аналогия права, аналогия закона. 
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