XXAC FAJIbIM MIHBECI
TPUBYHA MOJ1IOAOI0 YYEHOIO
TRIBUNE OF YOUNG SCIENTIST

DOI 10.31489/2020 L3/80-89

UDC 343.121.5

Zh.Zh. Zhumabayeva

Karagandy University of the name of academician E.A.Buketov, Kazakhstan
(E-mail: zhzhumabaeva@mail.ru)

Theoretical and legal problems of legal representation
institution of juveniles in criminal proceedings

The purpose of the research in this article is to identify legal and.practical problems of participation of legal
representatives of a juvenile, to formulate proposals to resolve these problems; to develop a comprehensive
mechanism to ensure the right to participate of the legal representative of a minor, by improving the proce-
dural status of both the minor participant in criminal proceedings and his (her) legal representative. The use
of general and private scientific research methods allowed us.to assess the current state, patterns and main
trends in the development of the legal representation institution of juveniles. As a result of the research, the
existence of gaps in the legislative regulation and the existence of shortcomings in the mechanism for imple-
menting the right of minors to legal representation were revealed. The content of the concept «legal repre-
sentative of a minor participant in criminal proceedings» was analyzed, as enshrined in the criminal proce-
dure legislation, which is recognized astruncated and not covering all options of individuals who can be in-
volved as a legal representative; the lack of proper regulation of the procedural status of a minor's legal repre-
sentative, in particular, the questions of legitimate representation of the interests of witnesses and witnesses
entitled to protection remain without attention, the ineffectiveness of the activities of representatives of insti-
tutions or organizations in whose care the minor is, of the guardianship and trusteeship authorities is substan-
tiated; the issues of granting legal representatives with witness immunity were considered. The key point in
resolving the issue of admission to participate in criminal proceedings as a legal representative should be the
interests of the minor, namely the degree of closeness of the legal representative with the represented person.

Keywords: minor, procedural status of a minor, juvenile justice, minor suspect, victim, witness, guarantees of
rights, representation of interests of minors, legal representation.

Introduction

One of the most important guarantees of respect for the rights of minors involved in criminal proceed-
ings 1s the institution of a legal representative.

Generally, the implementation of the rules on the participation of legal representatives of minors is pro-
vided with a fairly specific legal basis, theoretical validity, judicial and investigative practice. In other words,
the institution of legal representation is a progressive guarantee of compliance with the rights of a minor,
which meets the requirements of objective necessity, expediency, justification and corresponds to the goals
and objectives of criminal proceedings. However, the analysis of the practice of criminal proceedings and
industry legislation has revealed a number of problems that prevent the real implementation of the provision
on the participation of a legal representative.

Official statistics speak in favor of the relevance of the study of legal problems of the implementation of
criminal procedural guarantees, one of which is the right to participation of a legal representative. Recent
statistics show a consistently high level of juvenile delinquency. So, in 2018, 3156 juveniles were brought to
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criminal responsibility. In 2019, their number was 2,148. 2227 juveniles were involved in the orbit of crimi-
nal proceedings as victims in 2018, and 1827 juveniles were victims of the crimes in 2019, respectively [1].

In other words, the number of criminal cases involving minor suspects, accused persons, and victims is
consistently high, and the study of problems of protecting their rights in criminal proceedings is relevant.

The object of the research is social relations formed in the course of criminal proceedings involving mi-
nors. The subject is empirical sources and the legal framework governing criminal proceedings involving
minors.

The purpose of the research in this article is to identify legal and practical problems of participation of
legal representatives of a minor, formulate proposals to resolve these problems; develop a comprehensive
mechanism to ensure the right to participate of the legal representative of a minor, by improving the proce-
dural status of both the minor participant in criminal proceedings and his (her) legal representative.

To achieve this goal, it is necessary to solve the following tasks: research of the legal norms underlying
the implementation of this guarantee; disclosure of the meaning and content of the category «legal repre-
sentative of a minor participant in criminal proceedings»; determination of the range of subjects referred to
as legal representatives of a minor; determination of procedural problems of ensuring their participation in
the criminal process by analyzing the procedural rules governing the procedure for attracting, directly partic-
ipating, terminating the powers of the legal representative of a minor participant in‘the criminal process, etc.

In the course of the study, we found circumstances that indicate that there are contradictions in the legal
regulation of ensuring a legal representative's right to participate. Conditionally, the main and the most dis-
cussed problems of participation of a minor participant's legal representative in criminal proceedings are pre-
sented in the following provisions:

1. The content of the concept «legal representative of a minor participant in criminal proceedings»,
which is fixed in the criminal procedure legislation, is truncated and does not cover all the options of indi-
viduals who can be involved as a legal representative. This circumstance; to some extent, devalues the insti-
tution of legal representative, since it creates obstacles to achieving its goals — the protection of the rights of
a minor participant in criminal proceedings.

2. Incomplete scope of procedural rights of a minor's legal representative. In particular, there is no legal
provision for the right of a legal representative not to testify against the person they represent. The absence
of a statutory right to witness immunity of a legal representative is a potential threat to the protection of the
rights of a minor participant in criminal proceedings.

3. The issue of including the representatives of institutions or organizations under the care of a minor,
guardianship and guardianship bodies in the subject composition of legal representatives is being questioned.
This provision is based on a doubt about the interest of these subjects and their concern for the fate of a mi-
nor participant in criminal proceedings, which is a prerequisite for a formal approach in performing their du-
ties as a legal representative of a minor.

4. The dependence of the legal representatives' participation on the discretion of the body conducting
criminal proceedings in certain procedural actions and even stages of criminal proceedings.

5. The legislation does not regulate in detail the procedural issues of entering a legal representative into
criminal proceedings. The moment when the legal representative enters the criminal process may not coin-
cide with the moment when'the criminal proceedings actually begin.

6. The content of the procedural status of the legal representative of a minor participant in criminal pro-
ceedings requires improvement due to its incompleteness. There is no normative consolidation of the legal
representative's powers that allow him (her) to fully realize his (her) goals as a considered participant in the
criminal process.

7. There is no legal possibility to take into account the opinion of a minor participant in criminal pro-
ceedings when admitting a person to criminal proceedings as a legal representative.

This list is not exhaustive. Judicial and investigative practice and gap legislation on the participation of
the legal representative of a minor participant in criminal proceedings contains many problems, controversial
issues, contradictions, which negatively affects the functioning of the institution of the legal representative of
a minor participant in criminal proceedings. These circumstances indicate the relevance of the research sub-
ject in this article.

Methods and materials
The research and conclusions are based on the materials of domestic and foreign science and practice in

the field of juvenile justice. When analyzing the problems of ensuring the right of minors to qualified legal
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assistance in criminal proceedings, formal and logical methods of induction, deduction, scientific generaliza-
tion, and statistical analysis were used; historical-legal, comparative-legal method that allowed us to identify
differences in the legal regulation of the right of individual juvenile participants in criminal proceedings to
qualified legal assistance.

Results

In the course of the study, the following circumstances were established that indicate the achievement
of the goal of this study and affect its structure and content:

1. In our view, the institution of legal representation is not limited to the system of legal relations be-
tween the representative and the represented, but also includes legal relations that develop in the course of
exercising their rights in conjunction with the bodies conducting criminal proceedings.

2. In accordance with article 7, part 13 of the Criminal Procedure Code of the Republic of Kazakhstan
(hereinafter — RK CPC) has an exhaustive list of individuals who may be allowed to participate in thepro-
ceedings as a legal representative of a minor. However, in practice, there are cases when this rule is inter-
preted broadly and other persons, in particular close relatives, are allowed to participate in the process. On
the one hand, this is justified if it does not affect the interests of the minor; on the other hand, it is contrary to
the norms of criminal procedure legislation. In this issue, we agree with opinion of the above author and be-
lieve that the interests of minors must be a procedure taking into account his (her) opinion.in choosing a legal
representative, but also to expand the circle of individuals referred to legal representatives, adding to their
close relatives, the list of which is defined in article 7 of the RK CPC, as well-as other close people. Other
close people may include persons who are not part of the circle of close relatives, but are actually engaged in
the upbringing and care of the fate of a minor [2].

3. It is inappropriate to involve representatives of bodies and organizations that are not interested in the
child's fate in the case and may negatively affect the investigation. In this regard, we consider the authors '
position to be fair that the participation of disinterested legal representatives cannot properly ensure the pro-
tection of a minor and is of a formal nature. Therefore, it.is more appropriate to legislate the possibility of
involving close relatives, relatives and other persons-who actually take part in the upbringing and care of a
minor suspect or accused.

4. We believe that participation in the assignment of the status of legal representative should give him
(her) the right to use all legal opportunities due to the procedural status and interests of the represented per-
son. In other words, the legal representative must have the same set of procedural rights and obligations as
the represented minor participant in criminal proceedings. This approach resolves the question of the limits
of participation, the scope of procedural rights and obligations, and more.

5. The participation of a legal representative is important not only when a minor is suspected of com-
mitting a criminal offense, but also when he (she) is a victim or witness. At the initial stage of the pre-
investigation check, the procedural status is not defined, so there is a high probability of transformation of
the victim into a suspect or a witness into a witness who has the right to defense.

6. At the initial stage of the investigation, the bodies conducting criminal proceedings have the oppor-
tunity to perform procedural actions outside the framework regulated by the Criminal Procedure Code of the
RK. We are talking aboutresolving the issue of registering a report of a criminal offense in the unified regis-
ter of pre — trial investigations (hereinafter-URPTI). At this stage the situation can unfold in two channels:
1) registration:is made in the URPTI, the first urgent investigative action is performed, which means the be-
ginning of the criminal process; 2) materials charged to indexed registered record (hereinafter -IRR), in the
absence of reason of registration in URPTI under article 179, part 1, of the RK CPC. Our attention is drawn
to the second scenario, because this scenario involves essentially procedural actions that circumvent the
norms of criminal procedure legislation. When checking a report of a criminal offense, the authorities con-
ducting criminal proceedings resolve the question of whether there are grounds for registration — the pres-
ence of signs of a criminal offense. There are procedural actions that are not regulated in the CPC of the Re-
public of Kazakhstan. When conducting a survey of individuals involved in a potentially criminal act, the
criminal prosecution authorities conduct it without explaining the rights and obligations, do not follow the
procedure, and deprive the subjects of procedural guarantees, since this part of the process is not regulated by
the norms of the CPC.

Consequently, the effective functioning of the institution of legal representation of the rights of minors
depends directly on determining the starting point from which this guarantee can be implemented. A detailed
regulation of the procedural issues of admitting legal representatives of minors to participate in pre-
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investigation review, that is, before registering a report of a criminal offense in the URPT], is proposed, since
it is at this stage that legally significant information about a criminal offense is collected.

7. When investigating the issue of termination of the status of a minor's legal representation, circum-
stances were identified that require improvement. There are cases when the participation of a legal repre-
sentative in the interrogation of a minor is considered inappropriate. The legal representative may be re-
moved from participation in the case if his (her) actions are detrimental to the interests of the minor. Moreo-
ver, this decision is made by the criminal prosecution authority that belongs to the prosecution side. In other
words, an investigator who is concerned that the actions of a legal representative harm the legitimate inter-
ests of a minor has the right to remove him (her) from participation in the case, and instead appoint a repre-
sentative of the guardianship and guardianship authority, who is not interested in the fate of the minor. In this
regard, it is proposed to finalize this procedure by the fact that the actual basis for removing-a legal.repre-
sentative from participation in the case should be the will of the represented minor, and the legal basis — the
decision of the criminal prosecution authority based on the minor's will.

8. It seems that it is necessary to supplement the norms of criminal procedure legislation regulating the
participation of a legal representative of a minor in criminal proceedings with a provision on witness immun-
ity, expressing this with the following wording: the legal representative of a minor suspect, accused, defend-
ant, or convicted person has the right to refuse to give evidence that can be used against the person repre-
sented by him (her) and cannot be held liable for such refusal. Such a proposal seems reasonable and logical,
since it creates obstacles to using gaps in legislation against the interests of a juvenile participant in criminal
proceedings.

Discussion

Problems of ensuring the rights of minors in criminal proceedings are the subject of research by scien-
tists around the world. Under international legislation and standards ‘on children's rights, minors are provided
with a wide range of guarantees that their rights are respected in criminal proceedings. The necessity of par-
ticipation of legal representatives of minor participants in‘criminal proceedings is justified [3; 93—112].

The category of «Legal representative» is fixed.imwarticle 7, part 13 of the CPC, according to which le-
gal representatives are recognized as parents (parent), adoptive parents, guardians, trustees of the suspect,
accused, victim, civil plaintiff, as well as representatives of organizations and persons on care or dependence
of which there is a suspect, accused or victim;

When defining legal representatives by listing them, the legislator clearly outlines the circle of individ-
uals who fall under this category. This list is not subject to extensive interpretation and is exhaustive. That is,
only the individuals specifically listed in article 7, part 13 of the RK CPC have the right to act as legal repre-
sentatives. This position of the legislator is quite controversial. In the case of minors, this rule does not men-
tion witnesses and witnesses entitled to protection who may be minors.

From the analysis of the norms of criminal procedure legislation, it can be seen that, as a guarantee of
the protection of the rights of individuals participating in the criminal process, the right to the participation of
a legal representative is granted primarily to minor participants in the criminal process (article 537 of the
CPC) and persons suffering from mental disorders (article 516 of the CPC). In other words, the special rules
of criminal procedure legislation specify that the general meaning of the concept of legal representative is
much broader than that provided for in article 7, part 12 of the CPC. We believe that since the legislator has
taken the path of listing the individuals recognized as legal representatives and represented, it is necessary to
provide the most general formulations that allows for a broad interpretation of the list of individuals admitted
as legal representatives. This could allow for a more complete description of the procedural status of the le-
gal representative in criminal proceedings.

The Institute's legal representation in the theory of criminal process is understood as a system of rela-
tionships between a person lacking procedural capacity and a person specially specified in the law, which
«is to protect the rights and legitimate interests of the person represented by the realization of their own in-
herent rights of legal representative, as well as assist in the implementation of the rights and legitimate inter-
ests of the represented» [4; 16—18]. This provision is questionable, because in our view, the institution of
legal representation is not limited to the system of legal relations between the representative and the repre-
sented, but also includes legal relations that develop in the course of exercising their rights in conjunction
with the bodies conducting criminal proceedings.

In accordance with article 7, part 13 of the RK CPC, an exhaustive list of individuals who can be admit-
ted to participate in the case as a legal representative of a minor is defined. However, in practice, there are
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cases when this rule is interpreted broadly and other persons, in particular close relatives, are allowed to par-
ticipate in the process. On the one hand, this is justified if it does not affect the interests of the minor, on the
other hand, it is contrary to the norms of criminal procedure legislation.

The legislator regulates the issue of allowing a legal representative to participate in criminal proceed-
ings in a very ambiguous way. But in any case, the legal basis for his (her) entry into the case is the issuance
of a special decision by the criminal prosecution authority. The fact of kinship or other close relations is not
an automatic basis for recognizing a person as the legal representative of a minor. When admitting a person
to participate in the process as a legal representative, the criminal prosecution authority must solve several
questions: does the person have parents? If so, which of them will be allowed to participate? If there are no
parents, who should be allowed to participate?

We believe that when choosing a legal representative, it is necessary to take into account.the opinion of
a minor.

In the legal literature, it is proposed to expand the range of persons who can act as the legal representa-
tive of a minor. Thus, A.A. Baev [5; 8-9], A.G. Nazarchuk [6; 201-205], E.V. Markovicheva [7; 24-26] be-
lieve that it is necessary to clarify the concept of a legal representative by including other close people in
their number. Close individuals, close relatives who are actually engaged in the upbringing of a minor, could
provide him (her) with more effective assistance than parents who are not engaged in the upbringing of their
child. In this issue, we agree with opinion of the above authors and believe that thednterests of minors must
be a procedure taking into account his (her) opinion in choosing a legal representative, but also to expand the
circle of persons referred to legal representatives, adding to their close relatives; the list of which is defined
in article 7 of the RK CPC, as well as other close people. Other close people may include persons who are
not part of the circle of close relatives, but are actually engaged in.the upbringing and care of the fate of a
minor.

According to article 7, part 13 of the RK CPC, legal representatives are also recognized as representa-
tives of organizations and persons who have custody or dependents of a suspect, accused or victim. In prac-
tice, there is a question about the effectiveness of attracting representatives of these organizations, as well as
guardianship and guardianship authorities as legal representatives, since their interest in the fate of the repre-
sented minor is questionable. Yes, on the one hand, there is no reason to doubt their integrity. On the other
hand, for the guardianship and guardianship authorities, organizations on whose dependent the minor is —
participation in the criminal process is an additional burden. In addition, these bodies and organizations do
not have the main thing that is actually the basis for recognition as a legal representative — there is no inti-
macy with a minor. We believe that in‘such circumstances, it is inappropriate to involve representatives of
authorities and organizations who are not interested in the child's fate in the case and may negatively affect
the investigation. In this regard, we consider the authors ' position to be fair that the participation of disinter-
ested legal representatives cannot properly ensure the protection of a minor and is of a formal nature
[8; 116]. Therefore, it is more appropriate to legislate the possibility of involving close relatives, relatives
and other persons who actually take part in the upbringing and care of a minor suspect or accused.

One of the problems caused by the lack of regulation of the participation of minor participants' legal
representatives in criminal proceedings is a legislative gap, which is expressed in the fact that not all partici-
pants in criminal‘proceedings are entitled to the participation of a legal representative. You can see this based
on the analysis by using the classification of participants in criminal proceedings who may potentially be
minors. I[f weassume that the institution of legal representation of the interests of minors is based on the psy-
cho-physiological characteristics of the personality of a minor, then it is logical to conclude that any minor
participant in criminal proceedings, regardless of the specific procedural status in a particular criminal case,
should have the right to the participation of a legal representative. However, as the analysis of the norms of
criminal procedure legislation shows, there is a difference in the provision of this guarantee depending on the
procedural status of the minor.

Thus, according to article 537 of the RK CPC, if a minor suspect or accused has parents or other legal
representatives, their participation in the case is mandatory. RK CPC contains a special rule, prescribing the
mandatory participation of a defense counsel and legal representative during the interrogation of juvenile
suspect (accused) (article 535 of the RK CPC).

Minor victim. To protect the rights and legitimate interests of victims who are minors, their legal repre-
sentatives are required to participate in the process (art. 76, p. 2 of the RK CPC). The question arises — what
does participation mean? What are the limits of participation? What procedural status does the legal repre-
sentative of the victim have? We believe that any assignment of the status of a legal representative should
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give him (her) the right to use all legal opportunities due to the procedural status and interests of the repre-
sented person. In other words, the legal representative must have the same set of procedural rights and obli-
gations as the represented minor participant in criminal proceedings. This approach resolves the question of
the limits of participation, the scope of procedural rights and obligations, and more.

The position of the domestic judicial and investigative authorities regarding the attitude to the legal rep-
resentatives of minor participants in criminal proceedings can be traced from the materials published in offi-
cial sources. The judge of the Almaty district court of Nur-Sultan R.N. Karagaev justifying the non-
mandatory participation in the criminal process of legal representatives of minor victims and witnesses indi-
cates that «in some cases, the behavior of legal representatives is due to the intention to minimize the testi-
mony of their minor children, protecting them from any consequences in the future. Sometimes legal repre-
sentatives themselves may be involved in the orbit of criminal proceedings in one or another procedural sta-
tus. Of course, in such cases, the presence of a legal representative during the interrogation of a minor can
negatively affect the veracity of the latter's testimony» [9].

A special rule, which determines the peculiarities of interrogation of minor victim, establishes the re-
quirement of participation of a legal representative during the interrogation of a minor victim (art. 215, p. 1
of the RK CPC). Thus, according to this rule, the legal representatives of a minor victim may be present dur-
ing the interrogation. In other words, the legislator establishes the right to allow legal representatives of a
minor victim to participate in his (her) interrogation, but their participation is not necessary. The result is a
situation in which on the one hand, the legislator obliges the body conducting the criminal proceedings to
involve the legal representatives of the victim in the case, and on the other-hand, recognizes the non-
obligation of their participation in one of the most important investigative actions — the interrogation of the
minor victim.

A minor witness. According to the norms of the RK CPC, there is no mandatory involvement of legal
representatives of minor witnesses in the case.

The law only provides for the right of legal representatives of minor witnesses to be present during their
interrogation.

A minor witness who has the right to defense. The:law does not regulate in detail the cases when a mi-
nor is recognized as a witness who has the right to defense. Article 78, part 5 of the RK CPC only defines the
circumstances under which a person acquires this.procedural status.

According to article 113, part 2 of the RK CPC, the testimony of a witness who has the right to defense,
is recognized as an independent source of evidence. However, neither Chapter 56 of the RK CPC nor certain
articles of the criminal procedure law provide for a special procedure for questioning a minor witness who
has the right to defense. Article 215 of the RK CPC regulates the features of interrogation of a minor witness
or victim. The literal interpretation of this rule gives reason to believe that these rules apply to the subjects
directly specified in the norm-the witness and the victim. Broad interpretation and application of the provi-
sions of article 215 of the RK CPC to the cases of a minor witness interrogation entitled to protection appears
to us to be unjustified in view of his (her) special status, in fact closer to the procedural status of the suspect.

The issues of ensuring the'admission of a legal representative of a minor to criminal proceedings are in-
teresting. As a general rule, admission and removal is carried out by the adoption of a procedural act — a
resolution of the‘body conducting the criminal process. The debatable point is which person must be admit-
ted as a legal representative.

In the course of the study, we found circumstances that indicate that there are contradictions in the legal
regulation of ‘ensuring the right to participation of a minor's legal representative. This raises the question of
ensuring procedural guarantees for minors at the initial stage of the investigation, when deciding whether to
register a report of a criminal offense in the Unified register of pre-trial investigations (hereinafter —
URPTI) [10], since the legal regulation of this stage allows criminal prosecution authorities to perform legal-
ly significant, in fact, criminal procedural actions, bypassing the norms of criminal procedure legislation.
The mechanism for ensuring the right to qualified legal assistance is quite effective. The juvenile justice sys-
tem involves specialized juvenile courts that provide access to justice and juvenile legal advice that provides
legal assistance to minors. The text of the norms of criminal procedure legislation clearly states the right to
qualified legal assistance. However, practice shows that not everything is as smooth as it seems at first
glance. R.M. Zhamieva's research, published during the adoption of the new Criminal Procedure Code of the
Republic of Kazakhstan, is a true scientific forecast. Her work reveals the importance of stage of excitation
of criminal case, gives a historical analysis of the emergence and functioning of the stage of criminal case
excitation, reveals the legal nature of the pre-investigation review as regulated activities, which is an integral
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part of a stage of criminal case excitation. The introduction of the criminal case initiation stage was a subse-
quent reaction to non-judicial, non-procedural unfounded criminal prosecutions that could be carried out dur-
ing the period of repression on the basis of unverified information [11; 170-174].

Today, in practice, we see a situation where pre-investigation review is carried out in a non-procedural
way. Verification of a report on a criminal offense for the presence of grounds for registration in the URPTI
does not stand up to criticism. A minor participant in this procedure is deprived of all procedural guarantees
provided for in the RK CPC, including the right to participation of a legal representative. The prerequisite for
such a significant violation of the minors' rights is the non-procedural nature of the pre-investigation check.
The criminal prosecution authority is not burdened with the obligation to conduct procedural actions in strict
accordance with the norms of the criminal procedure code. At this stage, participants in the pre-investigation
check are completely deprived of any regulated procedural status. Interrogations are made out-as interviews,
the procedural status of the interviewee is not determined, and accordingly, the rights, including the right to
participation of a legal representative, are not explained to him (her) or ensured.

In this regard, it should be noted that the participation of a legal representative is important not only
when a minor is suspected of committing a criminal offense, but also when he is a victim or witness. At the
initial stage of the pre-investigation check, the procedural status is not defined, so there is a high probability
of transformation of the victim into a suspect or a witness into a witness who has the right to defense.

Consequently, the effective functioning of the institution of legal representation of the minors' rights
depends directly on determining the starting point from which this guarantee can be implemented. A detailed
regulation of procedural issues of access to legal representatives of minors.to participate in the pre-
investigation review is proposed, that is, before registering a report of a criminal offense in the URPTI, be-
cause at this stage the collection of legally significant information about the criminal offense is made.

When investigating the issue of termination of the status of legal representation of a minor, circum-
stances were identified that require further elaboration. There are cases when the participation of a legal rep-
resentative in the interrogation of a minor is considered inappropriate. The legal representative may be re-
moved from participation in the case if his (her) actions are detrimental to the interests of the minor. Moreo-
ver, this decision is made by the criminal prosecution-authority that belongs to the prosecution side. In other
words, an investigator who is concerned that the actions of a legal representative harm the legitimate inter-
ests of a minor has the right to remove him (her).from participation in the case, and instead appoint a repre-
sentative of the guardianship and guardianship authority, who is completely uninterested in the fate of the
minor. In this regard, it is proposed to finalize this procedure by the fact that the actual basis for removing a
legal representative from participation_in the case should be the will of the represented minor, and the legal
basis — the decision of the criminal prosecution authority based on the will of the minor.

The superficiality of legal regulation of the procedural status of a minor participant's legal representa-
tive in criminal proceedings is also.expressed in the fact that he (she) is not entitled to witness immunity in
respect of the person represented. Y es, obviously, it is possible to question a legal representative about a spe-
cific subject of evidence in minors' cases, in particular on the issues of establishing the age of a minor, the
conditions of his (her)residence, the influence of environmental factors on him (her). But when it comes to
the circumstances of the alleged criminal offense, the case takes a different turn and turns in a different, not
at all positive direction from the position of compliance with the interests of the minor.

The position of N. Yu. Litvintsev that the norms of criminal procedure legislation regulating the partici-
pation of the legal representative of a minor suspect, accused, or defendant in the list of rights of the legal
representative does not mention the existence of the right not to testify against the represented person is fair.
The legal representative is not obliged, but has the right to give evidence, refuse to testify against himself
(herself), his (her) close relatives and his (her) spouse. On the one hand, there are elements of witness im-
munity if he (she) represents the interests of his (her) son, who is part of a circle of close relatives. However,
from the analysis of article 7, part 13 of the RK CPC, it is clear that legal representatives can also be guardi-
anship and guardianship bodies, organizations that care for a minor. If the legal representative is not a close
relative of a minor participant in criminal proceedings, he (she) does not have witness immunity. If he (she)
is questioned, he (she) will be forced to inform the authorities conducting criminal proceedings of circum-
stances that may negatively affect the fate of the minor represented.

I.V. Smolkina logically argues the proposal to endow legal representatives with witness immunity by
saying that «witness immunity should become an integral element of the right of procedural status of a legal
representative» [12; 155].
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It seems that it is necessary to complement the norms of criminal procedure legislation, regulating the
participation of a legal representative of a minor in criminal proceedings, with a provision on witness im-
munity, expressing this with the following formulation — the legal representative of a minor suspect, ac-
cused, defendant, or convicted person has the right to refuse to give evidence that can be used against the
person represented by him (her) and cannot be held liable for such a refusal. Such a proposal seems reasona-
ble and logical, since it creates obstacles to using gaps in legislation against the interests of an imperfect par-
ticipant in criminal proceedings.

Conclusions

The analysis of scientific developments devoted to the study of the participation of minors in criminal
proceedings, statistical data and investigative practices, allowed us to identify problems, the solution of
which will contribute to the improvement of criminal proceedings with the participation of minors. Based on
the results of the study, specific proposals were formulated to improve the legislation. It was stated that de-
spite the fact that the special procedural status of a minor is based on his (her) personality, personal charac-
teristics that are inextricably linked to him (her) and inherent in him (her) regardless of participation in crim-
inal proceedings, there are significant differences in the scope of procedural rights granted to minor partici-
pants in criminal proceedings and their legal representatives. It is proposed to use a unified approach in regu-
lating the participation of legal representatives of minors. Minors are equally represented by the defense in
the person of criminal suspects and victims. Statistical data of the Republic of Kazakhstan for 2018 and 2019
shows that the number of minors, who have committed criminal offenses, and the number of minor victims
are approximately the same. It follows that the criminal procedure legislation should be improved in terms of
ensuring the rights of minor victims, witnesses and witnesses who have the right to protection from the posi-
tion of the right to participation of a legal representative.

The article analyzes the concept of «legal representative» and gives recommendations on supplement-
ing its content. The fact of incompleteness of the scope of procedural rights of a minor's legal representative
is established. A critical assessment was given of the activities of representatives of institutions or organiza-
tions that have custody of a minor, guardianship and guardianship authorities in the matter of including them
in the subject composition of legal representativesa It is proposed to allow them to participate in the case in
exceptional cases, taking into account the opinion of the minor represented. The research offers options for
determining the moment when legal representatives of minors enter the case and the procedure for their re-
moval. The necessity of granting legal representatives of minors the right to witness immunity is justified.

It should be recognized that despite the fact that the overall functioning of the institution of legal repre-
sentation is assessed as satisfactory, the development of criminal procedure legislation in the direction of
improving the procedural status.and procedure for the participation of legal representatives of minors in
criminal proceedings has had a positive result.
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KK XKymabaesa

KLIJIMBICT])IK npoueCTeri KOMEJICTKE TOJIMaraHAapra 3aH/Abl
BKi.]'l):liK €TY HHCTUTYTBIHBIH TCOPUAJBIK KYKBIKTBIK Maceﬂeﬂepi

MakanaHblH 3€pTTey MaKcaThl KbUIMBICTBIK IPOLIECKE KATBICYIIbI KOMEJIETKE TOJMAaFaHAap/IBIH3aH/bl
OKUIZIepiHiH TMPOLECYaIblK MOpTeOeCiH KETiAipy apKbUIbl, OHBIH THIMIUIILIH apTThIpy Ke3iHAe. maiina
GoJFaH KYKBIKTHIK )KOHE [IPAKTHKAJIBIK MOCEIIEIICPiH aHbIKTAY, KOPCETIIreH mpodiemManapibl LISty GoibIHIIa
YCBIHBICTAp/Ibl TY)KBIPBIMAAY; KOMEJIETKE TOJIMaraHIap/blH 3aHIbl OKiTiHIH KaThICY KYKBIFBIH KaMTaMachl3
eTyIIH KeIIeHMl TETiriH a3ipiey OoJbIT TaObUIALbl. 3epTTEY/iH JKAIIBl JKOHE KeKe. FhUIBIMH OIiCTepiH
naijanany HeETi3iHAe KOMEJETKE TOJIMAaraHAapJAblH 3aHIbl OKUINIrT HHCTHTYTBIHBIH Ka3ipri >Kai—KyWiH,
3aHJBUIBIKTAPBIH JKOHE Heri3ri gaMmy ypuictepiH Oaramayra MyMKiHmik Oepmis JKyprisiaren seprrey
HOTI)KECIHJIe, KOMEJETKE TOJMaraHJap MEH OHBIH 3aH/bl “OKULIEPiHIH KYKBIKTapbIH XYy3ere achipy
MEeXaHM3MIiHJIeTi KeMIIUTIKTepAiH 6ap eKeHAiri, 3aHHaMAaJIbIK PETTEY/ET] OJKbUIBIKTAP/bIH OPbIH AJIFaH/BIFbI
aHbIKTaFaH. «KBUIMBICTBIK MPOIECKE KATHICYIIBl KOMENETKE TOJMAraHHBIH 3aHAbl OKUI» YFBIMBIHBIH
Ma3MyHbIHA TaJjay Kacajblll, KOMEJIETKe TOJIMaraHIap/blH 3aHIbl OKUIIHIH MpoLecyalablKk MpTeOeciHiH
JKETKUTIKTI KYKBIKTBIK PETTeIMeyi, KBUIMBICTBIK IPOIECTiK 3aHHaMaga OCKITINreH 3aHJbl OKUI peTiHze
xKi0epiityl MyMKiH TyJIFaylap/blH OapIiblK HYCKaJdapbl KaMTHUIMAraHbl aHBIKTAIABI, OHBIH IMIIHAE KOMeNeTKe
TOJIMaraH KyoHIH, KOpFallyFa KYKbIFbl 0ap KyoHIH KYKBIKTapbIH JKy3€re achlpy OapbIChIHAQ TYBIHIaFaH
Macereliep, COHBIMEH KaTap, KoMeJeTKe TOJIMaraHIapblH KOPFayIIbUIBIK JKOHE KaMKOPIIBUIBIK OpraHgaphl
OKUIZIepiHiH KBI3METiHIH THIMCI3 TycTapbl, 3aHIbl OKUIACPHAI KyaJiK €Ty MMMYHHTETIMEH KaMTaMachi3 eTy
Macenesnepi KapacTbIpbuiFaH. KpUIMBICTHIK MPOLCCKE 3aHIbI OKiJ PeTiHae Kibepy Typajbl Macese LICIIiTy
JKOHE KOMEJIeTKE TOJMaraHAapAblH MYQJeciH Ouimipy = Ke3iHAe 3aHabl OKiIMeH apajgarbl KapbIM—
KaTbIHACHIHBIH KaKBIH/BIFbI Adpekeci0acTsl Hazapfa 00Ty Kepek.

Kinm co30ep: xoMeneTke TOJIMaraH, KOMENeTKe TOJIMAFaHHBIH IC KYPTi3ymIUTiK MopTeOeci, IOBEHAIABI 9/UIET,
KoMeJIeTKe TOJIMAaraH KY[IKTi, KeOipieHymn, Kyd, KYKbIKTApABIH KEMUIAiri, KoMeJeTKe TOJIMAaraHHBIH
MYJUIEJIepiHe OKIIIIK €Ty, 3aHIbl OKLI.

KK, Kymabaesa

Teopernko-npaBoBbie NP006JieMbl HHCTUTYTA 3aKOHHOT'O
NpeCTaBUTE/ILCTBA HeCOBEPIICHHOJIETHUX B YTOJIOBHOM Mpoliecce

Ilenpro uccmenoBaHys CTaThH SBJIAIOTCS BBISBICHHE NPABOBBIX M MPAKTUYECKHUX MPOOJIEM yJacTHsl 3aKOHHBIX
MpeACTaBUTEINICH HECOBEPIICHHOJIETHETO; (GOPMYITHPOBAHUE MIPEUIOKCHUH 10 Pa3pelIeHHI0 YKa3aHHBIX PO-
6seM; BbIpabOTKA KOMIUICKCHOTO MEXaHU3Ma 00ECIIeueHHs paBa Ha y4acTHE 3aKOHHOTO IIPEICTaBUTEIIS He-
COBEPILIECHHONETHETO ITyTEM COBEPIIEHCTBOBAHHS MPOIECCYalbHOTO CTaTyca Kak caMOT0 HECOBEPILIEHHOJET-
HETro y4acTHHKa YTOJIOBHOTO MPOIECCa, TaK M €ro 3aKOHHOTo npezacTaBuTens. Mcnonabp3oBanue obiie- 1 yacT-
HOHAyYHBIX METOJIOB HCCIIE0BAaHHs MO3BOJIMIO OIEHUTh COBPEMEHHOE COCTOSHHE, 3aKOHOMEPHOCTH M OC-
HOBHBIE TEHJICHIUH Pa3BUTUS MHCTUTYTA 3aKOHHOTO IIPEICTaBUTENHCTBA HECOBEPIICHHONETHUX. B mrore
MPOBEIECHHOTO HCCIIEJOBAHNUS BEISBICHO HAINYUE MPOOETIOB B 3aKOHOJATEILHOM PETryIHPOBAaHHH U HEIOC-
TaTKOB B MEXaHHM3Me PeasI3alliH IIPaB HECOBEPIICHHOJIETHUX HA 3aKOHHOE IPECTaBUTENLCTBO. B0 mpo-
QHAIM3UPOBAHO COJEpIKAaHHWE MOHITUS «3aKOHHBIH NPEACTaBUTENIbh HECOBEPIICHHOJICTHETO YJacTHHKA yro-
JIOBHOTO MPOIECCA», 3aKPEINICHHOTO B YTOJOBHO-IPOIECCYaTbHOM 3aKOHOAATENbCTBE, KOTOPBII NMpHU3HAH
YCEUeHHBIM U HE OXBAaTHIBAIOIIMM BCEX BApHAHTOB JIMI], KOTOPbIE MOTYT OBITH MPHUBIECUECHBI B KaUeCTBE 3a-
KOHHOTO TPEJICTABUTENS; HEYPETYINPOBAHHOCTh MPONECCYaNbHOTO CTaTyca 3aKOHHOTO MpEICTaBUTENs He-
COBEPILEHHONETHETO0. B gacTHOCTH, ocTanuch 6€3 BHUMAHUs BOMPOCH 3aKOHHOTO MPEAICTaBUTENbCTBA UHTE-
pecoB cBuzeTeNeil U CBUIETENeH, IMEIONINX IPaBo Ha 3aMUTy; 000CHOBaHAa HEI(P(EKTHBHOCTE JIESTEIBHO-
CTH TpEJCTaBUTENECH yUPEKACHUN WIM OpraHH3alui, Ha MONEYEHHH KOTOPBIX HAXOAUTCS HECOBEPIICHHO-
JIETHH, OpPraHOB ONEKU W IIONEYHTENHCTBA; PACCMOTPEHBI BONIPOCH! HAJETIEeHHs 3aKOHHBIX IpeCTaBUTeNIeH

BecTHuk KapaFaH,ElI/IHCKOFO yHuBepcuteTta



Theoretical and legal problems...

CBUJETEIBCKUM MMMYHUTETOM. KitoueBBIM MOMEHTOM IIpU Pa3peIleHuH BONPOCa O JOMyCKe K y4acTHIO B
YTOJIOBHBIH MPOIIECC B KAUECTBE 3aKOHHOTO MPEACTABUTENS HOJKHBI SBIATHCS HHTEPECH HECOBEPIIEHHONET-
HETO0, a UIMEHHO CTENEHb OJTM30CTH 3aKOHHOTO MPEICTaBUTENS C MPEACTABIAEMBIM JIIIOM.

Knrouegvie cnosa: HeCOBepmeHHOHCTHHﬁ, npoueccyaanLH?I CTaTyC HECOBCPIICHHOJIETHETO, HOBEHAJIbHAA
ocTunus, HeCOBepIHeHHOJ'ICTHPIﬁ HOI[O3peBaCMLIfI, HOTCpHeBHIPIfI, CBUJICTCIIb, TapaHTUN IIpaB, NPEACTaBU-
TEJIBCTBO MHTEPECCOB HECOBEPIICHHOJICTHUX, 3aKOHHBIA NpeaACTaBUTECIIb.
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