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IlosryyeHue B3ATKY NPeCTYNHOM IPyNoi: npodjaeMbl KBaJupuKanuu

Yronosusiid koxekc 2014 r. BrepBbie BBEIN MOHATHE MPECTYIHOM IPyIIbl, 00beANHUBLICH B ceOe pa3InyHbIC
BU/IbI TPYIIIIOBOM NMPECTYNHOM AeATeNbHOCTH. [Ipy 3TOM MOHATHE MPECTYNHOM IPyNIbl HE MOJIYYHIO 10CTa=
TOYHOH MPaBOBOI pa3pabOTKH Kak B CyA€OHON MpaKTHKE, TaK U B OTEUECTBEHHOH YrOJIOBHO-TIPABOBON JTOK-
TpuHe. Llenblii psa BOIpOCOB OTBETCTBEHHOCTH 3a IPYIIOBBIE BHJBI IPECTYITHOH AESTENbHOCTH) B 0COOEH-
HOCTH, YTOJIOBHBIX IIPABOHAPYIICHUH CO CHEHAIBEHBIM CYOBEKTOM, OCTAETCSI OTKPBITEIM. DTO KacaeTcsl Mpo-
671eM 0 BO3MOXKHOCTH Y4YacTHsI B IIPECTYITHOHM TpyIIIe JIUI, HE OO0JAamaloIiX NMpH3HAKaMH CHEHAIBHOTO
CyOBEKTa; MUHUMAJIBHOTO KOJIMYECTBA CIICIIUATIBHBIX CyObEKTOB, TO3BOJISIONIETO BMEHEHNE JaHHOTO KBaJH-
¢unmpyromero Mpu3Haka; MOMEHTA OKOHYAHHS NPECTYIUICHUS TIPH PacCMaTPUBAEMBIX OOCTOSTENBCTBAX U
np. B cratbe paccMoTpeHbl ykazaHHBIM BbIlLIE BOpocaM. B Hel, ¢ npuBneyeHneM MHEHHH OT€YECTBEHHBIX U
3apyOeKHBIX YUCHBIX, H3YUCHBI TEOPETHUECKUE U MPUKIIATHBIEC TIPOOIEMBI KBaTU(HUKANU TOTYICHNS B3ATKI
npectynHoi rpynmnoi. CopMynupoBaHa aBTOpCKas MO3ULUS 0 PACCMOTPEHHBIM BOMpocaM. B wacTHoCTH,
000CHOBaH Te3UC O HEOOXOIMMOCTH KBaMH(MKAIUK JEHCTBUH BCEX yYACTHHUKOB HPECTYHHOW IPYMIBI KAk
coucnonHuTenei 6e3 ccpuiky Ha cT. 28 YK PK; onpeneneH MOMEHT OKOHYaHHS JAaHHOTO IPECTYIUICHHS, B
KauecTBE TAKOBOTO HA3BaHO IPUHSATHE B3SATKH JIIOOBIM YYaCTHHKOM MPECTYNHOW IPYIIIB; YKa3aHO Ha BO3-
MOYKHOCTB y4acTHsl B IIPECTYITHOH TpyIIe KaK CIeNHAIBHBIX, TAK M 00IINX CyOBeKToB. [IpeanoxeHo xomom-
HuTh HopmaTtnBHOE mocranoBieHue BepxosHoro Cyna PK ot 27 Hosiops 2015 r. Ne 8 «O mpaktuke pac-
CMOTpPEHHSI HEKOTOPBIX KOPPYHNIIMOHHBIX MPECTYIUICHUH» COOTBETCTBYIOINMHU Pa3bsCHEHUAMH.

Kniouesvie cnosa: momydeHne B3STKH, IPECTYIHAs IPYIIa, TPYNIOBOE MPECTYIICHHE, CIEIHANbHBIA CyOb-
€KT, COMCTIOTHUTENb, KBANN(HUKAIHS IPECTYIICHHUS.

Beeoenue

Kax uzBectHo, Yronosusiid kogekc PK 2014 r. BHec CylIeCTBEHHbIE U3MEHEHUS B PETIaMEHTAIUIO OT-
BETCTBEHHOCTH 3a TPYIIIOBYIO IPECTYNHYIO. JeATEIbHOCTE. M3 YT0M0BHOrO KojeKca ObLIO HCKIFOUEHO T10-
HsaTHe «popma coydactusi». Bce pa3sHOBMAHOCTH OpPraHW30BaHHOW MPECTYIMHOH JIeSTENTbHOCTH OBUTH 00be-
JUHEHB! OOIUM MTOHATHEM «IIPECTYIHAS TPYIIIay.

B cootBerctBuu ¢ 1. 24) 4. 3 cr..31 YK PK, «npecrynnenue npusHaeTcsi COBEpPILICHHBIM IPECTYITHOM
TPYMIIOH, €CIM OHO COBEPIIEHO OPTaHM30BAHHOM TPYIIION, MPECTYITHOW OpraHu3alueil, IpecTyIHbIM CO00-
LIECTBOM, TPAHCHALMOHAILHOW OPraHU30BaHHON I'PYNION, TPAHCHAMOHAIIBHON IIPECTYIIHOM OpraHu3aly-
i, TpaHCHAIIMOHAIBHBIM HPECTYIHBIM COOOIIECTBOM, TEPPOPUCTUUECKON IPYMIIOHN, SKCTPEMUCTCKOMN TpyII-
o, 0aH/I0¥ WM HE3aKOHHBIM BOCHU3UPOBAHHBIM ()OPMHPOBAHHEM.

Kak Bugnm, 3akOHO/IATENb, HE JaB 00LIEr0 KOHCOIUIUPOBAHHOTO OMPEICICHHS TTOHATHS «IIPECTYITHOM
IPYIIIBI», HE ONpPEIeNIMB €€ OOIINX NMPU3HAKOB, OLIEIN 110 IIYTH MEPEYHCICHUS TOT0, YTO CIeyeT OTHOCUTD
K NIPECTYHHOHN TpymIe. 3aKoHOAaTeNb, BUANMO, YIOBIETBOpMWIICS TeM, 4To cT. 3 YK comepxuT onpezaeneHus
KaXI0r0 U3 BUAOB TPYII, BXOASIINX B MOHATHE «TIpecTynHON rpynns». [lo cyTu, To, 4To B IpexHeM YTo-
JIOBHOM 3aKOHE OTHOCHJIOCH K ()OpMaM COY4acTHsl, IPeLyCMOTPEHHBIM v4. 3, 4, 4-1 u 4-2 ct. 31, B YK PK
2014 r. Bouw1o B od1iee NOHITUE «IPECTYIHAS TPYIIIIay.

IlombITKa ompenenuTh OOIMIME MPU3HAKKA MPECTYITHOW TPYMIBl mpeanpuHara B HopmatuBHOM mocTa-
HoBiennu BepxoBHoro Cyna PecnyOonuku Kazaxcran ot 21 wmtons 2001 r. Ne 2 «O HEKOTOpBIX BOIpocax
MPUMEHEHHUS CyJJaM{ 3aKOHOAATENbCTBA 00 OTBETCTBEHHOCTH 33 OAHAWUTH3M M JIPyTUe YroJOBHBIC IPABOHA-
PYILIEHHS, COBEPIIEHHBIE B COyYaCTHH» (C N3MEHEHUSIMH H JOTIOTHEHUAMH 110 cocTostamio Ha 11.12.2020 r.):
«IIpectynHas rpymnmna oTiIMYaeTcs OT TPYIIIBI JIMI] TT0 MIPEABAPUTEIHLHOMY CTOBOPY Oojiee BBICOKOM OpraHu-
30BaHHOCTBIO M YCTOMUMBOCTHIO. E€ NMpu3HakaMu, B YaCTHOCTH, MOTYT SIBISTHCS: HAJIMYUE PYKOBOJHUTEINS
(pykoBonuTenei) U MOJYNHEHHOCTh €My (MM) JIPYTUX WIEHOB, OCO3HAHHE IPYTMMH YYaCTHHKaMU CBOETO
YWIEHCTBA B HEH, HAIMYUE OMpPEEICHHON HepapXuy U OOIINX MaTepUabHBIX U (PMHAHCOBBIX CPEICTB, CO-
OJTr0/IeHIEe YCTAaHOBJICHHBIX B MPECTYITHOW TPYIIITe MPaBuil (JUCIUIIINHBI) U T.ILY.

K coxanennto, B HopmatusHom nocranosnenun BepxosHoro Cyna PK ot 27 nostOps 2015 1. Ne 8
«O TIpaKTHKE PaCCMOTPEHHSI HEKOTOPBIX KOPPYMIIMOHHBIX MPECTYIUICHUIH» HE COAEPKUTCI HUKAKUX pa3b-
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SICHEHHI OTHOCHUTENIFHO KBaJTH(DPUKALIUK TOTYyUYEHHS B3STKH MPECTYNHOU rpynmnoi. B m. 27-2, xoropeiM naH-
Hoe [locTanoBieHre OBLIIO AOMIOTHEHO B COOTBETCTBIM ¢ HopMaTuBHBIM moctaHoBieHHeM BepxoBaoro Cy-
ma PK or 11.12.20 r. Ne 6 «O BHeceHMHM M3MEHEHHIA W TOTIOJHEHUH B HEKOTOphle HopMaTHBHEIE ITOCTAHOB-
nenus Bepxosuoro Cyna Pecniyonuku Kazaxcrany, ykazaHbl TOJIBKO yCIOBUSI OCBOOOKACHUS OT YTOJIOBHON
OTBETCTBEHHOCTH JIMII, HE BXOJAIIUX B MPECTYMHYIO IpymITy: «JIumo, BliepBbIe COBEPIHBIIEE KOPPYIIIHOH-
HOE TIPECTYIUICHNE, He HaXO/SICh B COCTaBE MPECTYIMHOMN IPYIIIBI, C yYETOM TOTO, YTO OHO SIBUJIOCH C TIOBHH-
HOM, CTIOCOOCTBOBANIO PACKPBITUIO, paccieOBaHUIO YTOJIOBHOTO MPAaBOHAPYIICHUS, 3araJnio Bpea, HaHe-
CCHHBIN YrOJOBHBIM NPAaBOHAPYIICHUEM, & TaKKe JAHHBIX O €ro JUYHOCTH MOXET OBITh OCBOOOMKACHO OT
YTOJIOBHOW OTBETCTBEHHOCTH B CBSI3H C JIEATENHHBIM pacKasHHEM Ha OCHOBAaHWH YacTH TepBoi cT. 65 YK
PK. Pemenne 00 3TOM MOXET OBITh IPUHATO TOIBKO CYIOM.

Kcraru ckazate, 4to u B aeiictBoBaBmux panee [locranoBnenusix Bepxosnoro Cyna PecyOnuku Ka-
3axcTaH oT 22 nexabps 1995 r. Ne 9 «O mpakTuke mpUMeHEHUs CylaMu 3aKOHOAATEIhCTBA 00 OTBETCTBEH-
HOCTH 3a B3ATOuHHUIecTBO» 1 OT 13 mexabps 2001 r. Ne 18 «O mpaxTike paccCMOTPEHHS CyIaME. YT OIOBHBIX
JieTl O TIPECTYTJICHUSX, CBSI3aHHBIX C KOPPYHLKE» 3TH BONPOCHI TaKXKe HEe ObLIIH OCBEHIEHBI.

Crnenyet ¢ cokaleHneM KOHCTaTupoBaTh, 4yTo HopMaTuBHOe nocranosnenue BepxosHoro Cyna PK ot
27 Hos10ps 2015 1. Ne 8 «O mpakTrKe pacCMOTPEHHSI HEKOTOPBIX KOPPYIIIMOHHBIX HPECTYTUICHUI, Jaxe B
ero oOHoBJIeHHOM pemakuuu oT 11.12.2020 r., HE HaeT OTBETOB Ha Ba)KHEHIIIME BOHPOCH KBAIM(DUKALIUU
B3SITOYHMYECTBA, YTO, OE3YCIOBHO, BIICUET MPOOIEMBI ISl TPOBOIIPUMEHHUTENS A HE CIIOCOOCTBYET peannsa-
MU 3asBIICHHON B HEM CaMOM IIeNTH «EIUHOOOPA3HOTO U MPABMWIIHHOTO TIPUMEHEHHS B CyIeOHON MPaKTHKE
HEKOTOPBIX HOPM 3aKOHOaTeNbCcTBa PecyOnmkn Kazaxcran o KOppYHMIMOHHBIX MTPECTYTUICHUSIX).

Takum 00pa3om, HENbIi psii BOMPOCOB 00 OTBETCTBEHHOCTHU 32 MONyYEHHE B3ATKU MPECTYIHOW TPYII-
MOH ocTaeTcsi Hepa3penleHHbIM: «Kakoe MHHUMaThbHOE KOJMYECTBO JIHI, O0NAJaroIIuX MPU3HAKaMU CyOb-
€KTa KOPPYNIIHOHHBIX MPaBOHAPYIIEHUHA, TOJKHO BXOIUTH B MPECTYIMHYIO TpymITy ?»; «MOTYyT 1 WHBIE JTH-
1a, He o0Jajaonue STUMH MPU3HAKAMH, OBITh YWICHAMHU NPECTYHHOH rpynnbi?», «CnenyeT nu neicTBus
JIKI, HC SABJIAIOMIMUXCSA UCIOJIHUTCIAMU HAHHOI'O MPECTYIICHUS, KBaJII/I(I)I/IHI/IpOBaTL CO CCBUIKOH Ha cT. 28
YK?»; «KakoB MOMEHT OKOHYaHUS JaHHOTO MPECTYINIEHH?»; «Bcee MM wieHsl rpynnbl JOKHBI MOIYYATh
YaCTh B3SITKU?»

Ha 3T BOnpoCs! MBI IOCTapacMcCsi OTBETUTH B HACTOSILEN CTaThe.

Mamepuanst 4 memoosi

MeTtozmonoruueckoil OCHOBOH HCCIEAOBAHMS SIBUIMCH OOIIETEOPETHUECKUE 1 YACTHO-HAYIHBIE METOABI
MO3HAHUS, TAKUE KaK aHaIu3, CHHTE3, (POpMalTbHO-IOpUIMYECKHA, JIOTHKO-TIPABOBOM MeTobl. Mcmons3oBa-
HUE YKa3aHHBIX METOJOB HO3BOJIMIQ BBISIBUTH MPOOJIEMbl KBATH(UKAIMK TOIYyYSHHS B3STKH NPECTYHMHOM
IPYyNION, HAMETUTb ITyTH UX MIPEOAOIECHHUS.

Pesynomamot u o6cysicoenus

CogepieHue AesHUs MPECTYIHOM TPYIION, Kak MPOSBIEHHE OPraHU30BaHHON MPECTYNHOH JeqaTeb-
HOCTH, 0€3yCIIOBHO, 00JIa1aeT MOBHIILICHHON O0IIECTBEHHONH ONACHOCTBHIO M, B COOTBETCTBUHU C OTEUECTBEH-
HBIM 3aKOHOJATENbCTBOM, BIIEUYET ropas3io 0ojiee CTPOryl0 OTBETCTBEHHOCTh. DTO BIIOJHE KOPPEIUPYET C
oOsi3aTenbcTBaMu PecryGuuku KazaxcraH, NpuHATEIME Ha ceOsi B paMKax paTU(HUIMPOBAHHBIX MEXIyHa-
POIHO-TIPABOBBIX aKTOB, Takux kak KonseHmmss OOH npoTuB TpaHCHAIMOHAIBHON OpPraHW30BaHHOW Ipe-
crynaoctu 2000 T (cr. 5 «KpumuHanuzanus y4acTist B OpraHM30BaHHOM MPECTYHON rpymmey, cT. 8 «Kpu-
MuHamM3anms Koppynuun») u Konsennuss OOH npotus xoppymuuu 2003 1., IeKIapuUpyOMMX HEOOX0aH-
MOCTbh YCHJIEHHOT'O IPOTHBOEHCTBHUSA STUM BHUJ]aM OPraHM30BAHHOM NMPECTYMHON JAeATETbHOCTH.

[lony4deHune B3STKH MPECTYNMHON TPYNIONH OTHOCHTCSI K KaTETOPHU 0CO00 TSHKKHMX MPECTYIUIEHUH, 4TO
BJIEYET, HAPSAY C HaKa3aHWEM, MPEAYCMOTPEHHBIM CaHKIIMEH COOTBETCTBYIOIIEH JacTH cT. 366 YK, eme u
MOCJIE/ICTBHSA, MpeycMoTpeHHble O0Iei 4acThio YTOIIOBHOTO KOJIEKCa, HAPUMED, TaKHe KaK BHIOOp BHJA
HCIIPABUTEIBHOTO YUPEXKACHUS, MOrallleHue CYAUMOCTH, IPUMEHEHNE aKTa aMHUCTHH, CPOKOB JTaBHOCTH U
Ip. B ool cBsA3M naHHBIA KBaMU(QUUUPYIOMUK NPU3HAK AOJDKEH OBITH OmpenesieH ¢ aOCOIIOTHOM TOYHO-
CTbI0, HE JIOIYCKAIOIIEH €ro ABYCMBICICHHOIO TOJIKOBaHUS.

Crienudrika mpecTymHON TPyNIbl Kak KBATM(GHUIMPYIOMIEro Npu3HaKa HIPUMEHUTENIBHO K MOIyYeHUIO
B3SITKH 3aKJIIOYAETCS] B TOM, YTO CYOBEKT 3TOr0 MPECTYIUICHUs CIEIUAIBHBIN, YTO ONpeAessieT psijg 0coOeH-
HOCTEH B IPUMEHEHUU HOPM 3aKOHOJATENBCTBA O IPYNIIOBOM MPECTYNHON AeATEIbHOCTH. Mbl HAMEPEHHO
n3beraeM NPUMEHEHUS TEPMHUHA «COYYacTUEY, IIOCKOJIbKY BOIPOC O COOTHOLICHUHU IOHATUH «COydacTue» u
«TpyNIoBas MPECTYIHAs AEATEIBHOCTDY SIBIISETCS YPE3BBIYANHO CIOKHBIM U 10 HACTOSIIETO BPEMEHHU HE
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HMMEIOLINM B yTOJIOBHO-TIPABOBOM TOKTPHHE OJHO3HAYHOTO peuleHus. PaHee MBI yXe oTMedanu, 4To Mpo-
OnemMa coydacTHs B YTOJIOBHBIX IIPABOHAPYIIEHHUSX CO CIELUAIBHBIM CYOBEKTOM SIBJISIETCS] OJHOM M3 Hanbo-
Jiee TMCKYCCHOHHBIX [1].

Crenmyer OTMETUTB, YTO B BOIPOCE O TOM, MOTYT JIH JIMLIA, HEe 00JIaatollye MpU3HaKaMH CIIEIIHaTbHOTO
CcyObeKTa, BXOAUTh B MPECTYIHYIO I'PYIy, HAOIIOJAETCSI €AUHCTBO B3IMIAJOB — IPAKTHYECKU BCE aBTOPHI
IIPU3HAIOT TaKyl BO3MOXHOCTb. J{MCKYCCHOHHBIM SIBJISIETCSI BOIIPOC O TOM, IIPHU3HABATh JIM TaKUX WICHOB
MIPECTYIHON TPyNIbl COUCIOJHUTENSAMH, UM, IPU BBIMOIHEHUH UMM B COCTaBE TPYMIBI MOJACTPEKATENb-
CKHUX, MOCOOHMYECKUX WM OPTaHU3aTOPCKUX (QYHKLUHA, UX ASHCTBHSA CIEAyeT AOMOIHUTEIBHO KBaIu(uu-
posath 110 cT. 28 YK PK.

Psn aBTOpOB HE IPU3HAET 33 HECHELCYObEKTaMH BO3MOKHOCTH BBICTYNATh B POJIM COMCIIOJHHUTENIEH.
[1.B. HukoHoB, HampuMep, CUNTAET, YTO «yKa3aHHE Ha BO3MOYKHOCTh YYacTHs B OpraHU30BAHHOM Tpyrime
JIMLL, HE SBISIOIINXCS TODKHOCTHBIMH, HE MPHUIAET CIIOCOOHOCTh MOCTIEIHUM OBITh COMCIIONHUTENISIMH IIpe-
CTYIUICHMS, a JIMIIb IOJYEPKHUBAET BBHICOKYIO CTEIIEHb OPTaHM30BAaHHOCTH JAHHOI'O BHAA COYYACTHS, Kperl-
KHE CBS3M MEXAy €€ y4acTHHKaMHM, BHICOKMI ypOBEHb OCO3HAaHHWSI OOIIel Lenu U 3aMHTEPECOBAHHOCTH B
NpecTymHOM pe3yibTate» [2; 166]. B momaepxkky Takoii mo3uuuu BeickasbiBaetest O.X. Kaumazos: «Jlura,
BBIMOJIHSIOIINE OTBEACHHYIO UM POJIb IO OOECHEUCHHIO COBEPLICHUSI JAaHHOTO NPECTYIUICHHS M HE OTBe-
Yaolye Mpru3HaKkaM JODKHOCTHOTO JIMIA, HE MOTYT OBITh HU MCIIONHUTENSIMH, HU coucnonauteasiMu. Co-
JesTHHOE UMH TpeOyeT 00s13aTesibHO# ccbutku Ha cT. 33 YK» (em. 28 VK PK. — A .X.) [3;.182].

Opnako HaM ropaszo Oojee yOeqUTENbHON MPEACTABISIETCS] O3UIHS TeX aBTOPOB, KOTOPBIE BCEX ie-
HOB NPECTYNHOW T'PYMIIbl, HE3aBUCHUMO OT UX IOJDKHOCTHOTO MOJOXKEHHUS U (YHKUMOHAIBHOW POJH, MPH-
3HAIOT COUCTIOIHUTEISAMHU.

«B uyHnCI0 WIEHOB OPraHW30BAHHON IPYIIIBI JHL, 00BEIUHUBLINXCS U TIOJIyYCHHUS B3SITKU (B3TOK),
Hapsdy ¢ IOJDKHOCTHBIMH, MOTYT BXOAWUTh W MHBIE JIMLIA, BHIMOJHSIIOMKE OTBEJCHHYIO UM POJIb 110 obecrie-
YEHHIO COBEPIICHHUS JaHHOTO MpecTyIuieHus. He Bce oHU, BO3MOXKHO, YYaCTBYIOT B HETIOCPEACTBEHHOM I10-
JYYCHUH B3STKH, BBITIOIHAIOT ACUCTBHS, COCTABIISIONINE OOBEKTUBHYIO CTOPOHY MPECTYIUICHHS, OJTHAKO BCE
YYaCTHUKU OPraHU30BAaHHOM TPYIINBI, OCO3HAIOIINE HAJMYUE TaKOro OOCTOSTENbCTBA, HECYT OTBETCTBEH-
HOCTb KaK COMCIIOJIHUTENH NMPECTYIUIEHHUS, COBEpIICHHOT0. OPraHU30BaHHOM I'PYMIIOi, IO TeM 3MU30/1aM I10-
Jy4eHHs! B3SITOK, B TIOJTOTOBKE WJIM COBEPIIEHUH KOTOPHIX OHM Y4acTBOBaIW», — yKasbiBan b.B. Bomken-
kuH [4; 227].

«B opraHu30BaHHOI TpylIe W NPECTYIHOM COOOIIECTBE BCE YYAaCTHUKH, HECMOTpPSA Ha (pakTHueckoe
pacnpeziefieHue poJieil, IOpUANYECKH SBISIOTCS COUCTIONHUTENSIMHU.

Ecnu coBepiienue npecTyIuieHUs1- OpraHi30BaHHOM IPyIIoN 3akpemieHo B crathke YK B kauecTBe npu-
3HaKa OCHOBHOT'O COCTaBa MPECTYIUICHHUS MM KBUIM(HUIMPYIOMIEro NPU3HAKA, TO BCE WICHBI TPYIIIbI IPH-
BIICKAIOTCSI K OTBETCTBEHHOCTH TOJBKO 110 3T0i cTaThe. Ccbuika Ha cT. 33 YK PO (em. 28 VK PK. — A.X.)
He HyXHa» [5; 25].

B kazaxcTaHCKOW TOKTPHHE CO BCEH ONpPENEIeHHOCTHIO 3Ty no3unuto pasaerstor W.II. bopuamsumm
n C.M. PaxmeroB: «B ciydae pr3HaHHs MPECTYMICHUs COBEPIICHHBIM OPraHU30BAHHOM IPYMIOH, NENCT-
BHUSI BCEX COYYAaCTHHKOB HE3aBUCHMO OT UX POJIM B COJICSHHOM IMOJJICKAT KBaTH(DUKAIUK KaK COMCIIOIHH-
TEJILCTBO 0€3 CChIIKH Ha CT. 28 YK» [6; 324].

A.b. bexmaramberos.u B.I1. PeBuH Takke CUMTAIOT, YTO «ECJIM NP COBEPLICHUH MPECTYIUIEHUS TPYII-
MOW JIUII IO TIPEABAPATENEHOMY CTOBOPY COHMCIIOIHHUTENSMH, T.€. JIUIIAMH, JEHCTBHUS KOTOPHIX KBATU(pHUIIN-
pyroTes TobKo 1o ¢rathe Ocobennoit yactu YK PK, 6e3 ccputku Ha c1. 28 YK PK, npusnatorcs nmuis uia,
HETNOCPEACTBEHHO YYaCTBOBABIINE B MPOLECCE COBEPLICHUS MPECTYIJICHUS, TO NP COBEPIIEHNUHN MPECTYII-
JICHUS] OPTaHN30BAHHOMN T'PYMIION TaKOBBIMH CUMTAIOTCS BCE WIEHBI 3TOM I'PYMIBI HE3aBUCHMO OT TOTO, Ka-
KOBa ObIJIa POJIb KayKJOTO U3 HUX IIPHU COBEPIIEHHUH MPECTYIUICHUS — HUCIOTHUTENS (COMCIIOIHUTETS), Opra-
HHU3aTOpa, MOJICTPEKaTeNsl WK mocoOHuKay [7; 206].

JL.LW. VlnoramoBa-Xeraii 00bsICHAET MOA00HOE PELIeHHUs BOIIPOCca JeHCTBUEM YTOJIOBHO-IIPABOBON (K-
UK: «SIBISISICh IPU3HAKOM OOBEKTHBHOW CTOPOHBI COCTaBa, OPraHU30BaHHAs TPYIIa «IIPEeBpalacT) Kax-
JIOTO CBOET0 Y4acTHHKA, (PaKTHUECKH OCYIIECTBISBIIECrO (YHKLUMH OpraHW3aTopa, MOACTPEKaTels WU 110-
COOHMKA, IOPUINYECKH B COMCIIONHUTEINS KaK BBIMOJIHUBILETO YacTh OOBEKTHBHOW CTOPOHBI MPECTYIICHUSI.
31ech MEUCTBYET YroJIOBHO-TIpaBOBas (DUKITHSA, KOTa OMHO (haKTHUECKOe SIBICHUE (OpTraHu3aTop, MOACTpe-
KaTeJb " Jp.) IOPUANIECKH CTAHOBUTCS JPYTUM SIBJICHHEM (COMCTIONHUTEND) [4; 25].

JleficTBUTENBHO, B IPECTYIHBIX IPYIIaxX CTENEHb COrJIaCOBAHHOCTH U OPTaHU30BaHHOCTH YYaCTHUKOB
TPYIIBL IOCTUTAET TAKOTO YPOBHS, KOT/a, 10 OOJILIIOMY CYETY, HE UMEET 3HAYCHUS, KAaKyF0 UMEHHO QYHK-
[MOHATIFHYIO POJIb UTPa KaXABIH U3 HUX. Bes Tpymmna BRICTyMaeT Kak Obl B KAYECTBE E€QMHOTO JIEHCTBYIO-
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LIETO JINIA, a BCE YYACTHUKU MPHU3HAIOTCS COMCIIONHHUTEISIMU. 311€Ch, OJJHAKO, CIIEAYET OTMETHTh, YTO CKa-
3aHHOE HE BJIEYEeT OTKa3 OT HEOOXOAWMOCTH HHIUBHIYalIH3alUH OTBETCTBEHHOCTH KaKAOTO y4YaCTHHKA
rpynmsl. Peds WAeT Nuilb O JOJKHOM MPaBOBOM OLICHKE NEHCTBUMN JIML, COBEPIUIMUBIINX MPECTYIJIEHUE B CO-
CTaBe MPECTYITHOU TPYIIIHI.

Taxum 06pa3oM, npu KBaTH(UKALUY ITOJIyYCHHS B3STKH NPECTYITHON I'PYyNIION BCe €€ YJaCTHUKH Ipu-
3HAIOTCS COMCIIOJHUTEIISIMH, YTO, B CBOIO OYepellb, UCKII0UaeT HEOOXOJMMOCTh CChUIKU Ha CT. 28 YK.

Crenyromuii Bonpoc, TpeOyroIuii cCBOero paspeuieHus, 31o: «Bo3mMoxHo 11 BMEHeHne paccMaTpuBae-
MOTO KBaJH(PHULIUPYIOWIETO MPHU3HAKA, €CIIM CPEIH JIUI, BXOAALUIMX B TPYIMILY, TOIBKO OAHO o0JagacT MmpH-
3HAaKaMU CIIELUATIBHOTO cyObekTa?» MHEHHs yueHbIX 110 JaHHOMY Bompocy pacxozsrcs. 1o cnoBam oxHux,
«TaKasi rpymIia MOXKET COCTOATh U3 ABYX JIUL], YIIOJHOMOUYCHHBIX Ha BBIIIOJIHEHHE TOCYAapPCTBEHHbBIX (PYyHK-
uid, 1100 MPUPAaBHEHHBIX K HHUM JIMI, 3apaHee OOBEAMHUBIIMXCS Ul TOJMy4eHHs B3STOK .[6; 323].
[lo yTBepKAECHUIO APYTHX, «UId KBATU(PHUKALKUN NPECTYMJICHUS, COBEPIIAEMOIO CIELUAIBHBIM CYOBEKTOM,
TpeOyeTcst XOTs Obl OIMH HaAJeKalui CyObeKT, K IPUMEPY, OAHO JODKHOCTHOE JIMLIO VI OPraHN30BaHHOM
TPYIIIBI OTYYCHUS B3ATKU» [4; 24].

MpI cunTaem, YTO, IOCKOJIBKY, KaK MBI BBISICHIJIH BBIILIE, BCE WICHBI IPECTYMHON I'PYIIBL IPU3HAIOTCS
COUCTIOIHUTENSIMH, TO BMEHEHHE 00CYXIaeMOro KBaIM(PULIHUPYIOLIEro Npu3HaKa BOSMOXKHO M NPH OZHOM
nuie, o0najarleM NpU3HaKaMy CHEeNHUaNnbHOro cyObekTa. VIMEHHO Tpu3HaHKE. BCEX HJIGHOB MPECTYITHON
TPYNIBI COUCTIOTHUTESIMH NTO3BOJIAET CeTaTh TaKOM BBIBOI.

Yro KacaeTcst MOMEHTa OKOHYAHMS [TOJYUYCHUS B3ATKH, COBEPILIEHHOI0 IPECTYTHON IPYIIOH, TO, B OT-
JIMYUE OT MOJYYEHHUS B3ATKU TPYNION JMI IO NPEABAPUTEIBHOMY CIOBOPY, B Kau€CTBE TAKOBOTO CIELYyET
MPU3HATH NPUHSITHE B3ATKU JIOOBIM M3 YICHOB MPECTYIHOW TPYIIIBI, B, TOM YHCIE JTUIIOM, He 00J1aJar0IuM
MIPU3HAKAMH CIICIIMAIBHOIO CyOBEKTa.

CunrtaeM Takxe, 4TO MMOJIyYCHHE B3ATKU IPECTYIIHOM IpyNnion 6yAeT UMETh MECTO U B TOM Clly4ae, KO-
I7la BCSI CyMMa B3STKH OblJla B UTOTE MOJy4YeHa JIUIIb OJHUM WIEHOM HPECTYIHOM IPYMIIbl, U JaKe B TOM
cllydyae, KOTJa 9TOT WIEH IPYMITbl He ObLI ClIeHaIbHBIM CYObEKTOM 3TOTO MpecTyIuieHus. [ naBHoe, YTOOHI B
MPECTYIHYIO TPYIILy BXOIWJIO XOTS Obl OJHO JIMIO, 00JaaioIee Npru3HakaMy CyObeKTa KOPPYILHMOHHOTO
MpaBOHAPYLICHUS, M B3siTKa Oblia MojydeHa 3a JAeicTBUs (0e3aeiicTBhE), KOTOPBIE BXOJST B CIYKEOHBIE
MOJTHOMOYHS 3TOTO JIUIa, MO0 OHO B CHITY JOJDKHOCTHOTO HOJO0KEHHUSI MOTJIO CIIOCOOCTBOBATH TAKUM JICH-
cTBUAM (0€3EHCTBHIO), @ PABHO 32 00Iee MOKPOBUTEIBCTBO HIIH IOy CTUTEILCTBO.

Takum o0Opa3oMm, B aNropuTMe Iporecca KBIM(HUKAIMU TPYNIOBOTO MPECTYIJICHUS HEOOXOIUMbIM
3TAIlOM JIOJDKHO CTaTh YCTaHOBIIeHHE (akTa Halu4yus NpecTynHo# rpynmel. U 31eck B 00s13aTeIbHOM MOPSiA-
Ke cJIeyeT PyKOBOJACTBOBAThCs ykazaHueM BepxoHoro Cyna o ToM, 9TO «(akT COBEPILEHHS IPYIIION JIUIL
[0 TIPeBApUTEIFHOMY CrOBOPY PsJ@ NPECTYIUICHUH B TEUEHHE ONPENETICHHOI0 BPEMEHH IyTEM COIJIaco-
BaHHBIX JICHCTBHUH, MOCTOSHHBIX (POPM. M METO/IOB MPECTYIMHOHN JEATENbHOCTH HE SIBISETCS JOCTATOYHBIM
OCHOBaHUEM JUTS MPU3HAHUS HAJTMYHUS TPECTYIMHON IPYMITBI» M YTO «IPU3HAKH MPECTYIHON TPYIIIBI B COOT-
BETCTBUU ¢ TpeboBaHusMu €T. 113 YronosHo-npoueccyanbHoro koaekca Pecyonukn Kazaxcran noanexar
JIOKa3bIBAHUIO HAPSy C:APYTMMH IpU3HAKaMH cocTaBa IpecTyruieHus». llomaraem sto tpeGoBanue Bep-
xoBHOTO CyJla COBEpIIEHHO CHpPaBeJIMBBIM, TIOCKOJIBKY, KaK Mbl OTMEYaJIM BBIIIE, BMEHEHHE TaHHOTO KBa-
JTUQUIMPYIOIIETro NPH3HAKA BICUYET CYLICCTBEHHbIE [T0CIEACTBHS, 3aKII0YalOIIMecs B BECbMa 3HAUNTEIbHOM
OTSATYCHUU OTBETCTBEHHOCTH.

Crnemyer ‘Takke OTMETUTh, YTO OPraHW3aTOPOM WIIM PYKOBOJHUTEIEM TMPECTYIHOW TPYIMILI HEe 00s3a-
TEJBHO JIOJDKEH OBITH CHEeNUaNbHBINA cyObhekT. OpraHu30BaTh Takylo IpyIINy, pa3padoTaTh KOPPYMIIHOHHYIO
CXeMY, KOOPAUHUPOBAThH JICHCTBUSl YUACTHUKOB T'PYIIIbI, PACHPEACIISATh MEXY HUMH POJH, 00ecleunBaTh
MepBI TI0 COKPBITHIO MPECTYITHONW JAeSTeNbHOCTH MOXET J1to0oe mumo. M, B 3aBUCMIMOCTH OT TOTO, B KaKOH
cdepe TUIAHUPYETCSl OCYIIECTBIATh TaKyIO JIeSTEIbHOCTh, HANpUMep, B cdepe roc3akynokK, TaMOXKEHHOTO
KOHTPOJIS, IMIIEH3UPOBAHMS, JIbIOTHOTO KPEIUTOBAHMS U CyOCHIMPOBAHUS U T.J. — HOA00paTh JHUIO, C HC-
MOJIb30BaHUEM JOJDKHOCTHBIX MOJIHOMOYHH KOTOPOTO MOJIy4YaTh MPECTYMHBIN J0X0[ B Bujae B3ATOK. OTMe-
THM JIUIIb, YTO B COOTBETCTBHH C 4. 4 cT. 31 YK, numa, co3gaBmme npecTynHyko Ipymny JuO0 pyKOBOIUB-
e e, TOMUMO cT. 366 YK, nmoanexar yroJioBHOH OTBETCTBEHHOCTH 3a OPTaHM3ALMIO UM PYKOBOACTBO
MPECTYHON TpYNIoOi B ciydasiX, HPeAyCMOTPEHHBIX COOTBETCTBYIOIIMMH CTaThsiMH OCOOCHHOW YacTh
YTOI0BHOTO KOJEKCA.

W eme ogHa BO3MOXHAs CUTyalHs, 0 KOTOPOH CJIeIyeT YIOMAHYTh — y9acTHe JIUIA, He SBISIONIET0Cs
YJICHOM MPECTYNMHOH TPYIBI, B COBEPUIAEMBIX TaKOW I'PYNION MpecTyIUleHusX. Peub uaer o curyanusx,
KOTJIa JIMIIA, HE BXOJSl B MIPECTYIHYIO TPYIIY, BRICTYIAIOT B KAUYECTBE OPraHU3aropa, MoJCTpeKarTes Moo
MMOCOOHMKA KOHKPETHOTO MPECTYIUIEHUS. B Takux ciydasx HaJWIO MPU3HAKK COYYaCTHs B y3KOM CMBICIIE, a
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[onyyeHune B3ATKN NPECTYNHOW FPYMMown...

3HA4YUT, ﬂeﬁCTBHH TAaKUX JIMI CJICAYCT NOIMOJHUTCIBHO KBaJ'II/I(l)I/ILII/II)OBaTB 110 COOTBCTCTByIOH.leI qacCTH CT.
28 YK.

Saxnouenue

Takum 00pa3oM, Ha OCHOBaHUH W3JI0)KEHHOTO BBIIIE MOKHO C(OPMYIUPOBATH CICAYIOIIAE OCHOBHBIC
BBIBOJIBI:

1. IIpectymnHas rpynmna MOXXET COCTOATh KaK W3 JIULI, SIBJSIOIINXCA CyOBEKTaMU KOPPYILMOHHOTO Ipa-
BOHAPYLICHUS, TaK | JIUII, He 00J1aJaf0UX TaKUMH Npu3HakaMu. HeoOxoauMbeIM ycroBreM KBainupukauu
nestHus 1o 4. 4 cr. 366 YK sBnsercs Hanmuune, Kak MUHUMYM, OJJHOTO JIMLA, SIBISIOIIETOCS] CYOBEKTOM KOP-
PYILIMOHHOTO NTPaBOHAPYLICHUS.

2. Bce ydYacTHHWKHM TPECTYITHON TPYIIBI SBISIOTCS COWCIIONHUTENSAMH. J[eficTBHA BCeX YYaCTHHUKOB
MPECTYMHOHN TPYMIIbl, HE3aBUCUMO OT MX (DYHKIIMOHAJIBHOM PONM MCIIOMHHUTENS, OpraHu3aTopa, HoAcTpeKa-
TeJIsT WM MIOCOOHMKA, TTOIeKaT KBanmndukaruy 1o 4. 4 cT. 366 YK PK 6e3 ccpimku Ha cT..28 YK PK.

3. I[lomy4eHue B3ATKU NPECTYIIHOM IPYNIION CYUTACTCS OKOHYEHHBIM C MOMEHTA IPUHSTHS B3ATKHU JIIO-
OBIM U3 WICHOB MpecTynHoH rpynnsl. [Ipu 3ToM He 00s3aTenbHO, YTOOB! BCe YYACTHUKH HPECTYHHOM TpyII-
IbI MMOJTYYWJIA YaCTh B3SATKHU.

4. leficTBUA WL, NPUHUMABIINX YYacTHE B COBEPIICHUM NPECTYIUICHHUS B Kau€cTBEe OpPraHU3aropa,
MoJICTpeKaTess TM00 MOCOOHNKA, HO HE BXOSIINX B MPECTYIMHYIO TPYIINY, CIEAYET IOMOTHUTEIBHO KBAIH-
¢unmpoBaTh 1o cooTBeTcTBYIOMEH Yactu ct. 28 YK PK.

[lomaraem, uto HopmartmBHoe moctranoBienne BepxoBHoro Cyma/PK. ot 27 nHosOps 2015 1. Ne 8
«O TpaKTHKE PacCMOTPEHHUs] HEKOTOPBIX KOPPYILMOHHBIX MPECTYIICHUI» OHKHO OBITH AOMOJIHEHO Pasb-
SICHCHUAMU COOTBETCTBYIOIICTO COACPKaHUA.
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A.P. XacenoBa

KbLIMBICTBIK TONTHIH Napa ajybl: capajay MaceJiesaepi

KpUIMBICTBIK TONTBHIH Tapa alybl CBHIOAHNAC KEMKOPJBIKTBIH HEFYPIBIM KayilTi KepiHICTepiHiH Oipi.
2014 xpurrpl  KBUTMBICTBIK KOJEKCTE alFalll PeT TONTHIK KBUIMBICTBIK OPEKETTIH OPTYpl TYpiepiH
OipiKTipeTiH KBUIMBICTBIK TON YFBIMBI eHTi3inmi. COHBIMEH KaTap KBUIMBICTBIK TOIN TYCIHITI COT
ToxipuOeciHae ae, OTaHABIK KbUIMBICTHIK-KYKBIKTBIK JOKTPHHAJA Ja JKETKUTKTI JeHre#ie KYKbIKTHIK
urepinmeret. KbUIMBICTBIK 9pEKETTiH TONTHIK TYpPJIepi, OHBIH iLIiHAE, apHalibl CyOBEKTiI KBIIMBICTBIK KYKBIK
Oy3yIIBUIBIKTAp YLIIH JKayanThUIBIKTBIH OipKaTtap cypakrapbl oii e Oojca menrimmereH. bysl KbUIMBICTBIK
TONKa apHaiibl CyObeKTiHiH OenrinepiHe ue OONMAWTHIH aJaMIapiAblH KaTbICy MYMKIHJIIriHe; MyHIal
capajayIbl OeNriHi aifbInTayFa KETKUTIKTI OONaThIH apHaiibl CyObEKTTEpAiH MUHUMAJIBl CaHBIHA; MYHIal
MOH-)Kaiiap/ia skacaiaTblH KbUIMBICTapAbIH asKTaly Me3eTTepiHe JKoHE T.C.C. CypaKTapra KaTbICThl. Makaia
OCBI Mocelesepre apHanraH. MyH/Ia OTaH/BIK JKOHE IISTENIIK FaIbIMAAPABIH MIKIpJIepiH KelTipe OTBIPHII,
KBUIMBICTBHIK TOTTHIH IT1apa alyblH capajayIblH TCOPHSIBIK JKOHE KOJIAaHOabl Moceneaepi KapacThIPbUIFaH.
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A.P. XaceHoBa

KapacTsIpeiiran Mocenenep OOWBIHIIA aBTOPIBIK MO3MIMS KYPACTBIPBUIFAH. ATan alTKaHJa, KbUIMBICTBIK
TON KATBICYIIBUIAPBIHBIH OapibiFbIHEIH opekeTTepiHn KP KK 28-6a0pmHa cinteme jkacamacTaH, Koca
OpBIHAAYIIBUIAP PETIHIEC capanay KaXeTTirl Typaibl TE3UC HETi3[eNreH; KbUIMBICTBIK TONTHIH Ke3 KeNreH
KATBICYIIBICBIHBIH OipiHIH TapaHbl alxybl Oy KBUIMBICTHIH asKTTYBIHBIH Me3€Ti peTiHAe TaHBUTYHI
QHBIKTAJIFAaH; KBUIMBICTBIK TONKA apHAMbl Ja, XaImbl Ja CyOBEKTTepIiH KaThicy MYMKIHZIr aTanFaH.
KP XKoraprer cotembiH 2015 xpuimely 27 KapamacelHmarel Ne 8 «Keiibip cwIOaiimac KeMKOPIIBIK
KBUIMBICTAPBIH Kapay ToXipuOeci TypasbD» HOPMAaTHBTIK KayJBICHIH COMKEC TYCIHIIpMeTIepMEH TONBIKTHIPY
TypaJbl YCHIHBIC JKacallFaH.

Kinm ce3dep: nmapa any, KbUIMBICTBIK TOII, TONTBIK KbIIMBIC, apHAHBI CyOBEKT, KOCA OPBIHAYIIBI, KbIIIMBICTBI
capaiay.

A.R. Khassenova

Bribery by a criminal group: problems of qualification

Bribery by a criminal group is one of the most dangerous corruption crimes. The Criminal Code of 2014, for
the first time, introduced the concept of a criminal group, which combines various types of group criminal ac-
tivity. However, the concept of a criminal group has not received sufficient legal developmentboth in judicial
practice and in the domestic criminal law doctrine. A number of responsibility issues for group criminal activ-
ity, in particular criminal offenses with a special subject, remain open. This concerns questions about the pos-
sibility of participation in a criminal group of persons who do not have the characteristics of a special subject;
a minimum number of special subjects that allow the imputation of this qualifying feature; the moment of the
end of the crime under the circumstances under consideration, etc. The article is devoted to these issues. The-
oretical and applied problems of the qualification of bribe-taking by a criminal group are considered with the
involvement of opinions of domestic and foreign scientists. The author’s:position on the considered issues is
formulated. In particular, the thesis about the need to qualify the actions of all members of the criminal group
as co-executors without reference to Art. 28 of the Criminal Code of the Republic of Kazakhstan; the moment
of the end of this crime is determined, which is the acceptance of a bribe by any member of the criminal
group; the possibility of participation in a criminal group of both special and general subjects is indicated. It
is proposed to supplement the normative resolution of the Supreme Court of the Republic of Kazakhstan dat-
ed November 27, 2015 No. 8 “On the practice of considering certain corruption crimes” with appropriate ex-
planations.

Keywords: taking bribes, criminal group, group crime, special subject, co-perpetrator, qualification of the
crime.
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