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Modern tendencies of the Kazakhstan criminal policy of law in regulation
of the relations on release from a criminal responsibility

In the article the basic directions of improvement of the institute of exemption from criminal responsibility 1
national legislation of the Republic of Kazakhstan. The authors note that the rules for exemption from
criminal liability were highlighted in an independent institution with the entry into force of the Fundamentals
of Criminal Legislation of the USSR and the Union Republics of 1958 and the Criminal Code of the'Razakh
SSR, 1959. The comparative characteristic of the types of exemption from criminal responsibility, enshtined
in the Criminal Code of the Kazakh SSR 1959, the Criminal Code of the Republic of Kazakhstaft in 1997 and
2014. Analyzes new types of exemption from criminal liability: if the conditions and procedural arrangements
with the establishment of the guarantee. Modern trends in Kazakhstan's criminal policymis, to ‘preserve the
common types of exemption from criminal responsibility of the Soviet period and,the gonstantiincrease in the
number of types of release, according to the appreciation of the institution by(the legislator asian effective
legal instrument for crime prevention.

Keywords: criminal policy, types of exemption from criminal liability, Criminal Code’6f KazSSR of 1959,
Criminal codes of the Republic of Kazakhstan in 1997 and 2014.

From history of the right it is known that everywhere and always punishment of the guilty person was
the main means of crime control.

The Criminal Code of Kazakhstan defines punishmiént @s the measure of the state coercion appointed
according to the court verdict, consisting in the deprivationsjer restrictions of the rights and freedoms of the
perpetrator provided by the criminal law. Punishment is applied for restoration of social justice, and also cor-
rection of the convict and the prevention of commission of new criminal offenses both the convict, and other
persons (art. 39 of the Criminal Code of Kazakhstan),

The outstanding lawyer, V. N. Kudryavtsev, in one of the latest works of «The strategy of crime con-
trol», considering problems of fight against this“phenomenon, wrote: Whether it is impossible to reduce all
strategy of crime control to one, namely — toypunishment of the criminal?», whether this measure of the state
coercion «is the only means of real coumiteraction of crime and to criminals?» [1; 41].

In most cases the Kazakhstan, socicty, the state, citizens do not doubt that only the realized criminal
responsibility is exclusivelyeffectivelinstrument of criminal policy of law. However, it is not always so. For
example, criminal prosecution and)application of punishment are unfair, does not answer the purpose defined
in the law when the gperson, though made a criminal offense, but does not need in general compulsory
correction by means\of criminal and legal means. In these cases practical realization of a criminal
responsibility be¢omes ‘ihexpedient, inappropriate and unjustified. The institute of release from a criminal
responsibility and punishment is urged to promote a fair solution of such situations. Therefore repressive
approach tefimpactyon the criminal demands essential addition with active application of incentive methods
of regulationt a\criminal responsibility [2; 178].

Im\practicefrelease from a criminal responsibility on these or those bases (for example, pardon, release
In comnection with active repentance, etc.) was applied long ago, and it is possible to claim safely that it
originates from sources of origin of the most criminal responsibility. The separate norms providing a
possibility of release from a criminal responsibility of the persons who committed a crime were issued in
independent institute of penal law only in the middle of last century.

Before acceptance by the republics which are a part of the USSR, in 1959-1960 criminal codes, norms
which are considered as types of release from a criminal responsibility now were known to the Soviet
legislation. So, such types as the expiration of limitation period, release from a criminal responsibility of
minors and the briber were provided in CC RSFSR of 1922. CC RSFSR of 1926 in addition to them fixed
such types as change of the criminal law or a socio-political situation and release under amnesty. However
until the end of the 50th years of the last century all these norms were considered by both the legislator, and
scientists as types of release from punishment, but not from a criminal responsibility.
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Therefore in criminal and legal science it is considered to be that the independent institute of release
from a criminal responsibility appeared with entry into force of Bases of the criminal legislation of USSR
and federal republics of 1958 and CC KazSSR of 1959. Then also theoretical development of this institute
began. E. V. Boldyrev, G. B. Vittenberg, G. A. Krieger, G. M. Minkovsky, A. P. Chugayev were the original
Soviet authors who published works on this subject. Later there were publications of I.M. Galperin,
N. F. Kuznetsova, S. G. Kelina, H. D. Alikperov, S. I. Zeldov, G. D. Korobkov, E. Tenchov et al.

Separate aspects of institute of release from a criminal responsibility are considered in works of the
following domestic authors: G.M. Rysmagambetova, O.A. Wozniak, A.M. Kasenova, E.B. Ablayeva,
A K. Akhmetova.

CC KazSSR of 1959 provided such types of release from a criminal responsibility as: a) release qwing
to falling away of public danger of the act and the person who made it; b) release owing to thesexpiration of
limitation periods of criminal prosecution; c) release with case referral in friendly courtyfd) release with
transfer on bails; e) release with administrative prosecution; ¢) release in connectionjwith voluntary
assistance in investigation of a crime (it was included in CC KazSSR in 1995).

As we see, the legislator was guided by the widespread ideas of replacementfof panishment with
measures of educational character, involvement of the public to crime control in the seeond half of the 50th
years and even transfers of the public of this function as parts of implementation6fthe theery about «dying
off of the state». The question of dying off of the state was a component{of the MarXist-Leninist doctrine
about the state. The term «dying off of the state» was used by Marxists forjustification of the thesis that in
communistic society on condition of a victory and consolidation of socialismmemythe international scene need
for the state and the right will disappear. They will die off and will give wayjaccording to the organization of
communistic self-government and norms of communistic societys[3; 333].“®On a wave of these ideas in
CC KazSSR of 1959 there were norms on release from a criminal réspensibility with case referral in friendly
court on minor offenses, about release from a criminal responsibilitywith transfer on bails of the public, and
minor persons — in the commission on affairs of minors.

According to S. G. Kelina, there are «bases to beliéye that'at the time of creation of these precepts of
law their authors not really thought of the legal naturesof théynew legislation» [4; 436] as already then there
were disagreements on the main question - to whatd@cts (crimes or offenses) to apply the specified measures.

In the early nineties the last century, in anticipation of radical reforming of the criminal legislation, in
the Soviet legal literature the question of the futureiof imstitute of release from a criminal responsibility was
discussed. Scientists gave convincing arguments, both in favor of preservation of this institute, and against it.

In favor of preservation of institutetef release from a criminal responsibility the following arguments
expressed: 1) existence of this institute promotes realization of the principle of humanity fully; 2) application
of this institute corresponds to a tendency of gradual narrowing of a circle of the acts punishable in a
criminal legal order; 3) norms of this\institute are applied when yet conditions for decriminalization of these
or those acts did not ripen, but there are already bases not to apply criminal liability for such acts in concrete
cases.

Opponents of préservation®oft institute of release from a criminal responsibility gave the following
arguments:

1) norms oft release®from a criminal responsibility contradict the constitutional principle of a
presumption ofimnocenge. The constitutional court of the USSR even took out the conclusion about illegality
of releaseffom, a“eriminal responsibility with case referral in friendly court and releases from a criminal
responsibility*with administrative prosecution as in these cases bodies of preliminary investigation actually
determine “ayquestion of guilt of the persons who made the acts containing essential elements of offense
whergas the solution of a question of guilt is within the exclusive competence of court;

2) the institute of release from a criminal responsibility presents too plenary powers to law enforcement
officers that considerably increases probability of official abuses. They are actually granted the right to
decriminalize the act recognized as a crime under the law. Business here not only that these cases were not
release from a criminal responsibility in pure form (rather at a pre-judicial stage criminal sanction was
replaced with other measures), but also that the center of gravity was transferred to unreasonable expansion
of intervention of the public in criminal trial to the detriment of requirements of legality.

In general, the Soviet period of development of our state was characterized by domination of the
retaliatory criminal policy meaning intensive application to the persons who committed a crime, very drastic
measures of criminal sanction. In the conditions of domination of a command management system at
impossibility of the solution of the specific problems demanding radical economic and organizational
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restructurings quite often resorted to means of criminal repression [5; 44]. Low efficiency of such policy
producing crime and deforming public consciousness demanded qualitatively new, nonconventional
approaches to a problem of counteraction of crime and neutralization of its consequences. As a result, in
science and in positive penal law there were new ideas and approaches connected with reaction of society
and state to crimes [6; 55].

First, this emergence in world practice of the concept of recovery justice (restorative justice) which
essence comes down to involvement in the solution of consequences of a crime of conflicting parties and the
public that promotes social reintegration of the criminal and reduction of volume of repressions. Secondly,
objective assessment of a role and opportunities of the state and its institutes in crime control, and also
studying of potential of civil society in counteraction of crime in the conditions of the present [7; 78].

Therefore not casually when developing the Criminal code of 1997 the legislator refused thésbecome
obsolete types of release of a criminal responsibility and entered the new types answering tof«spirit» of time.
Criminal and legal short stories showed commitment of the legislator to the principles of humanity and"the
positive relation to institute of release from a criminal responsibility.

The adopted law allocated the general and special views of release from a crimindl responsibility. The
following general views of release from a criminal responsibility were fixed in the general part of the Crimi-
nal Code of Kazakhstan: in connection with active repentance (Art. 65 of the Criminal,Codes6t Kazakhstan);
in connection with excess of limits of justifiable defense (Art. 66 of the @riminal £ode,of Kazakhstan); in
connection with reconciliation with the victim (Art. 67 of the Criminal, Code of Klazakhstan); in connection
with change of a situation (Art. 68 of the Criminal Code of Kazakhstan);'in commection with the expiration of
limitation periods (Art. 69 of the Criminal Code of Kazakhstan), in connection with the act of amnesty (Art.
76 of the Criminal Code of Kazakhstan).

Special types of release from a criminal responsibility were established by norms of the Special part of
UK (for example, notes to st.st.125, 165, 231 Criminal Codes ofiKazakhstan, etc.). Also Criminal code pro-
vided types of release from punishment: parole from serving sentence (Art. 70 of the Criminal Code of Ka-
zakhstan); replacement of an unexpired part of punishment withysofter type of punishment (Art. 71 of the
Criminal Code of Kazakhstan); a serving sentence delay,to‘the expectant mothers and women having juve-
nile children (Art. 72 of the Criminal Code of Kazakhstan); release from punishment in connection with a
disease (Art. 73 of the Criminal Code of Kazakhstan)jrelease from punishment and a serving sentence delay
owing to force majeure (Art. 74 of the Criminal Code ofiKazakhstan); release from serving sentence in con-
nection with lapse of time of a convictionpjudgment (Art.”70 of the Criminal Code of Kazakhstan); release
from punishment on the basis of the agt'of amnesty (Art. 76 of the Criminal Code of Kazakhstan); release
from punishment on the basis of the @et of pasdon (Art. 76 of the Criminal Code of Kazakhstan).

The legislator for the first time \united norms on release from a criminal responsibility and punishment
in the independent section. However, the System of these norms had no accurate criteria of construction and
the developed theoretical justification.

The new stage in development of the national right is connected with the Concept of policy of law of
the Republic of Kazakhstanief‘S€éptember 20, 2002 and the Concept of policy of law of the Republic of Ka-
zakhstan for the period from 2010 to 2020 of August 21, 2009. Both Concepts determined by the priority
directions of criminalpoliey of RK: improvement of institutes of release from a criminal responsibility, serv-
ing sentence, patele from serving sentence, minimization of involvement of citizens to the sphere of punitive
justice, ecofidmy ofimeasures of criminal repression. At the same time improvement of criminal policy was
carried out by th@ interconnected correction of the penal, criminal procedure and criminal and executive law,
and also lawsenforcement practice.

To numerous changes norms on release from a criminal responsibility in connection with reconciliation,
ini€onnection with lapse of time, parole from serving sentence were exposed, to a serving sentence delay.
For ‘example, the possibility of release from a criminal responsibility in connection with reconciliation as
mediation was brought in the Criminal Code of Kazakhstan of 1997.

Adoption of the Criminal Code of Kazakhstan which is put into operation since January 1, 2015 became
on July 3, 2014 a result of improvement of criminal policy. The new criminal law, in general, having kept
provisions of the Criminal Code of Kazakhstan of 1997, expanded a coverage of institute of reconciliation
for social and vulnerable segments of the population. According to provisions of the p. 2 of Art. 68 of the
Criminal Code of Kazakhstan on for the first time to the committed serious crimes not connected with caus-
ing death or heavy harm to health, release in connection with reconciliation can be applied to minors (the p. 3
of Art. 83 of the Criminal Code of Kazakhstan), to other perpetrators relating to social and vulnerable seg-
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ments of the population: to the pregnant women, mothers having dependent on juvenile children, to the men
raising alone juvenile children, to women at the age of fifty eight and over years, to men at the age of sixty
three and over years. In, the first stage, it is connected with the fact that the reformed criminal legislation
moved apart scope of a criminal responsibility, having established it for commission of criminal offense.
Along with a crime criminal offense makes a concept of a criminal offense. Criminal offenses as it is speci-
fied in p.1 Art. 10 of the Criminal Code of Kazakhstan, depending on degree of public danger and punisha-
bility are subdivided into crimes and criminal offenses. Thus, in penal law of the Republic of Kazakhstan
(Art. 4 of the Criminal Code of Kazakhstan), there were bases of a criminal responsibility, both for the com-
mitted crime, and for perfect criminal offense. In compliance with these changes the legislator differentiated
types of release from a criminal responsibility which differ from each other in application conditions.

Emergence and further development of norm on release from a criminal responsibility ift"€ennection
with reconciliation in the legislation of the Republic of Kazakhstan demonstrates realizationdn criminal peli-
cy of strategy of «recovery justice». The article 68 Criminal Code of Kazakhstan (Art. 67y0f the Criminal
Code of Kazakhstan of 1997) and the Standard Resolution of the Supreme Court of the Republic of Ka-
zakhstan No. 4 of June 21, 2001 «About court practice on application of article 67 (in the"€xisting Criminal
code of RK — article 68) the Criminal Code of Kazakhstan» in details regulate relea§e froma criminal re-
sponsibility in connection with reconciliation.

Application of release from a criminal responsibility in connection witlhrecgnciliation i§jinadmissible to
the persons who committed crimes on the imprudence, acts which entailed the death/of the person or the
death of two and more persons, to corruption, terrorist, extremist crimeS,)erimes committed as a part of crim-
inal group, to crimes against sexual integrity of juveniles (the p. 4 of Art. 68 of the Criminal Code of Ka-
zakhstan). Besides, two new types of release from a criminal regponsibility €arlier unknown to the criminal
legislation are provided in the Criminal code: release from a ctiminalyresponsibility when performing condi-
tions of the procedural agreement (Art. 67 of the Criminal Code of Kazakhstan) and with establishment of
the guarantee (Art. 69 of the Criminal Code of Kazakhstan).

The defining moment, according to protsessualist, for 'emergence in the Criminal code of the article
67 Criminal Code of Kazakhstan, public interest of crimimal prosecution authorities began «to solve the
problems facing them - to solve the crimes having high degree’of public danger, to expose and bring to trial
the persons who made them» [8; 343].

According to official statistics in 2015 aft the, Répablic of Kazakhstan between prosecutors and sus-
pected (defendants) 4104 procedural agreements in the fopm of the transaction on recognition of fault, from
them 4039 — are concluded on crimes, icludmg.oft crimes of small weight — 615, average weight — 1857,
heavy — 1567.

Article 7 Code of Criminal Procedure RK defines the procedural agreement as the agreement concluded
between the prosecutor and the stispect, the defendant or the defendant at any stage of criminal procedure or
the convict.

The definition of the teérm«ransaction» as A. N. Akhpanov, V. A. Azarov, A. O. Balgyntayev specify,
emphasizes the contractuahnature of criminal procedure legal relationship between the parties of charge and
protection when will @f the prosecutor, victim and suspect (the defendant, the defendant) both on its conclu-
sion, and on refusahofialready concluded bargain is taken into account [8, 344]. According to Art. 612 of the
Code of Crimipal Pregedure RK investigation of criminal cases within the concluded procedural agreement
is made: in the fosm of'the transaction about recognition of fault — on crimes of small, average weight or se-
rious crimés —in case of a consent of the suspect accused with suspicion, charge; in the form of the coopera-
tiommagreemeént = on all categories of crimes at contribution to disclosure and investigation of the crimes
¢ommitted Byseriminal group, especially serious crimes committed by other persons and also extremist and
terrorist crimes.

The procedural agreement in the form of the transaction on recognition of fault can be concluded in the
presenee of the following conditions:

1) voluntary expression by the suspect accused desires on the conclusion of the procedural agreement;

2) the suspect, the defendant do not challenge suspicion, charge and available in the matter of the proof
in crime execution, character and the extent of the harm done by them;

3) a consent of the procedural agreement which was injured on the conclusion.

The procedural cooperation agreement is concluded between the prosecutor and the suspect, the defen-
dant, to the defendant condemned with participation of their defenders and is approved as the prosecutor of
the region or the prosecutor equated to it, their deputies, and with the convict — the Attorney-General of the
Republic of Kazakhstan or his deputy.
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According to p.1 Art. 69 of the Criminal Code of Kazakhstan, the basis of release from a criminal re-
sponsibility with establishment of the guarantee is commission by the person for the first time of the criminal
offense or a crime of small or average weight which is not connected with causing death or heavy harm to
health of the person for which commission the penalty among other types of the main punishments is pro-
vided.

The court has the right to decide a conviction judgment with release of the person from a criminal re-
sponsibility with establishment of the guarantee if bail is posted on the deposit of court before removal of
court to the consultative room.

The term of the guarantee is established for a certain period:

1) at commission of criminal offense — from six months to one year;

2) at crime execution of small weight — from one to two years;

3) at crime execution of average weight — from two to five years.

Release from a criminal responsibility with establishment of the guarantee belongs to‘Genditional t¥pes
of release. If in the period of the guarantee the person makes a new criminal offense, the coutt cancels the
decision on release from a criminal responsibility and imposes it sentence by rules of agsignmentief punish-
ment on cumulative sentences. At the same time pledge addresses in the income of the state.|If the person
exempted from a criminal responsibility did not make in the period of the guarasiteg,of @méw criminal of-
fense, after guarantee term pledge comes back to the guarantor.

Release of the person from a criminal responsibility with establishment, of the gudrantee is not allowed
if the defendant or the victim objects to it.

Provisions of Art. 69 of the Criminal Code of Kazakhstan do not extend to the persons who committed
corruption crimes, terrorist crimes, extremist crimes, crimes committed as a part of criminal group, a crime
against sexual integrity of minors.

Thus, improvement of institute of release from a criminal fesponsibility and a tendency of continuous
increase in quantity of types of release testify to an appreciation the legislator of the considered institute as
the effective legal instrument of crime prevention.
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KbUIMBICTBIK KayanThUIBIKTaH 00caTy 00MbIHIIA KATHIHACTAPABI PeTTEHTiH
Ka3aKCTAH/ABIK KbUIMBICTBIK-KYKBIKTBIK CasicaTThIH 3aMaHAayM YpAicTepi

Maxkanana Kazakcran PecrryOnuKachIHBIH YITTHIK 3aHHAMACBHIHIAFb! KBUIMBICTBHIK JKayaNTHUIBIKTaH
6ocaTy MHCTHTYTBIH KETUINIpY OOMBIHIIA HEri3ri GarbITTap KapacThIpbUIFaH. ABTOPJIApBIH aTaybl
OoMbIHIIA, KBUIMBICTBIK JKayanTeUIBIKTaH Oocary HopManmapsl KCPO KBUIMBICTBIK 3aHHaMa Herisi
JKOHE onakTac pecryonrkanapabiH 1958 sxone 1959 xpurrsl KasKCP KK kymriHe eHreHHeH Oacrar
Keke-fapa MHCTUTYT peringe Oeminmi. 1959 xputrsr KasKCP KeumbicTeik Komecinae, 1997 sxone
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2014 xoutrel Kazakcran PecnyOnukachiHbIH KBUIMBICTBIK KOJEKCTEepiHIE OCKITIIIeH KbUIMBICTHIK
KayanTbUIBIKTaH 0OcaTy TypliepiHe cCajbICThIpMajbl —cumatrama OepiireH. KpUIMBICTBIK
JKayanTbUIBIKTaH OOCAaTyAbIH JKaHa Typyiepi TajJaHFaH: TMPOLECTIK KeNiCIMHIH Talantapsl
OpBIHAAIFAaH Ke3/I¢ JKOHE KEHUIrepllik OenriieHyiHe OallaHBICTBI KBUIMBICTBHIK KayallThUIBIKTaH
6ocaty. Kenectik oyip/ieri KbUIMBICTBIK XKayaNThIIBIKTAH 00CaTyIBIH JKAIIIBI TYPIEPIiH CaKTay MeH
0ocaTynslH TYpJEPIHIH CaHBIH TYPAaKThl apTTHIPYyFa HETI3NENTeH Ka3aKCTAHABIK KBUIMBICTBIK
casicaTThIH Ka3ipri TaHJArbl YPIICTEPi KapacTHIPBUIBIT OTHIPFAH HHCTHUTYTTHI KBUIMBICTHIH aJJIbIH
anyIbIH THIMAI KYKBIKTBIK Kypallbl pETiHAE 3aH MIBIFAPYIIBIHBIH OepreH JKOFapFbl OarachlH
b1 %) (53191 (791 (B

Kinm ce30ep: KYKBIKTBIK CasicaT, KbUIMBICTBIK JKayanThUIBIKTaH O0ocaTyasiH Typiepi, 1959 x. KasKCP
KK, 2014 x. »xone 1997 x. KP KK.

JI.W. Yerpukosa, A.M. KanryxxnuHosa

COBpeMeHHLIe TCHACHIIUHU Ka3aXCTaHCKOM erHOBHO-HpaBOBOﬁ MNOJIUTHKHU
B peryjJimpoBanmn OTHOILIEHMI 1O OCBOﬁO)KIleHI/IIO oT yFOHOBHOﬁ OTBCTCTBCHHOCTH

B cratbe paccMOTpeHbl OCHOBHBIE HANpaBICHUS COBEPIICHCTBOBAHUS MHCTHAYTA ) OCBOOOXKICHUS
OT YrOJIOBHOH OTBETCTBEHHOCTH B HAIlMOHAJIBHOM 3aKOHOzaTenbcTBe Pecny@uuku Kasaxcran. ABTOpbI
OTMEYAIOT, 4YTO HOPMBI 00 OCBOOOXKICHHM OT YrOJIOBHOH OTBEICTBEHHOCTH | ObLIM  BBIIEICHBI
B CAMOCTOATENIbHBII MHCTUTYT C BCTyILUICHHEM B cuily OCHOB yrojaoBHOrO\3axkoHegarenbcTBa Coroza CCP
u coro3HbIX pecryoimmk 1958 1. u YK KazCCP 1959 r. [lana cpaBHHTeNIbHAs XapaKTEepHCTHKA BUIOB OCBOOOXK-
JICHUSI OT YTOJOBHON OTBETCTBEHHOCTH, 3aKPCIUICHHBIX B YTOOBHEM KoJniekce Kad€CP 1959 r., YromoBHbIX
kozekcax PecrmyOnmuku Kaszaxcran 1997 r. m 2014 r. IIpoananuz@poBanbl HOBBIE BUABI OCBOOOXKICHHUS OT
YTOJIOBHON OTBETCTBEHHOCTH: MPH BBIMOIHEHUH YCIOBU MPOIECCYaTbHOL®, COTMIAIIEHHUS U C YCTaHOBIEHHEM
nopy4yutenbcTBa. OTMEUYEHO, YTO COBPEMEHHBIE TEHJCHIMHU Ka3aXCTAHCKOW yrOJOBHOW MONUTHKH,
3aKJTIOYAIOIINECS] B COXPAHEHUH OOIIMX BUIOB OCBOOOXKAEHH OT yFONOBHOH OTBETCTBEHHOCTH COBETCKOTO
Teprosia ¥ ITIOCTOSHHOM YBEJIMYCHHN KOJIMYECTBA BHJQB OCBOO@XKIEHMS, CBHAETENLCTBYIOT O BBICOKOM
OLICHKE 3aKOHOJATEJIEeM pPacCMaTpPUBAaEMOr0 HMHCTUTYTA \KaK\ ()@)eKTHBHOTO IIPAaBOBOTO HMHCTPYMEHTa
NpeaynpeXJeHUs IPECTYIHOCTH.

Knioueswvie crosa: yronoBHas MONUTHKA, BUABI 0CBOOOXKICHHMS OT yroyoBHOH oTBeTcTBeHHOCTH, YK Ka3zCCP
1959 r., YKPK 1997 r. n 2014 r.
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