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Legal problems of inheritance

The article is devoted to the legal problems of inheritance. Legal regulation of inheritance is relevant to
the current stage of development of civil law and issues, considered by the author, require special attention.
The correct understanding of content of civil legislation standards promotes their exact practical applications
especially now when the number of hereditary disputes grows. Therefore research of the legal nature offinher-
itance as act of universal succession, identification of the problems arising at registration of rights of succes-
sion, the analysis of the relevant provisions regulating an order of acceptance of inheritance are notionly de-
manded, but also necessary. In contents of article the author proposes the solution of some problems arising
in the considered sphere.
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The highest value of the society, which we are building, is a person for the'sake and benefits of which
the transformation has started. The Constitution of the Republic of Kazakhstan fixedsaémong the other rights
such rights of citizens, as the right to private property and inheritance Tight [1JWWith growing prosperity
of population of the Republic of Kazakhstan the provision and protection of these rights is becoming increas-
ingly important.

The complexity of inheritance relationships from the viewpointiof their legal content, is of apparent,
at first sight, simplicity. Indeed, when the probate is opened,ghe main goal is its transition to heirs by law or
by testament. And it seems, that it is easy to do this, when thete are norms of the civil law, which regulate
the procedure of such transition, the norms of notary legislation, which clearly describe the process of regis-
tration of inheritance rights while the implementatioft ofthem by heirs and norms of civil procedure legisla-
tion, which regulates the protection of the heirs in the eventof disputes and the need to confirm the existence
of any legal fact, relevant for the exercise of rightsyButyeften, in applying of these norms, interested subjects
face problems in understanding of their content, imperfections, mishaps, absence of a single practices in their
interpretation and application.

It should be noted that the normé§ ofithe modern inheritance law, which became part of the adoppted
Special Part of the Civil Code, enteted into force on 1 July 1999 [2], have appeared not spontaneously, re-
sponded the realities of the timegwere aimed at ensuring property rights of the testator and heirs and are still
relevant. However, these nomms have radically changed the procedure of acceptance of the inheritance
(the Roman system of acceptance®of the inheritance has been replaced by the German system of renunciation
or direct hereditary sugeession), which existed prior to July Ist, 1999, and after some time in the course
of their application legal problems were revealed, which have shown that they do not contribute to the stabil-
ity of civil turnovet, and can'not provide the action of the basic principle of the inheritance law — the most
complete ensurifig theyrights and interests of heirs, but were aimed to do so.

Therefore, ‘@mendments made to the civil legislation February 3rd 2007 that returned the old system
of inheritance_ acceptance, became conforming to the laws of nature. However, after their entry into force
aresejanother complexity — now i solved the question of the action of legislation, which should be guided
in the case ofsiftheritance. When considering cases and disputes about inheritance the circle of heirs, the or-
der,«he timing of inheritance acceptance and composition of inherited property is determined on the basis
ofnerms of the law, which was in force on the date of opening of the inheritance. (Before July 1st, 1999,
since July 1st, 1999 to February 3rd, 2007 and after February 7th, 2007) [3].

All these factors create certain difficulties for the subjects of hereditary relations, notaries, judges. Nev-
ertheless, analysis of Kazakhstan legislation on inheritance shows that its change is dictated not only
by changes in the content of property relations, the improvement of the institution of property, updating
of family legislation. First of all, it is caused by the large number of unresolved issues on the legislative level
relating to the right of inheritance, the need in many cases to confirm the obvious in the court because of
in the absence of relevant norms of law. All of this leads to the urgent need to update the legislation, regulat-
ing inheritance relationship. In these circumstances the main task of the state is the creation of effective
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norms to ensure the realization of the right to inheritance and to ensure the unification of practice of their
application.

In this article we would like to pay attention to certain problems of legal regulation of inheritance rela-
tionships, that often arise due to misunderstanding of the content of existing norms and the incorrect use
of them in practice.

So, in the connection with the opening of the probate, there are inheritance relations. The subjects of in-
heritance legal relations are the testator and the heir.

The testator is a person, after the death of which the hereditary legal succession is executed. The testa-
tors may be any citizens of the Republic of Kazakhstan, as well as stateless persons and foreign citizens liv-
ing in the territory of the Republic of Kazakhstan. Inheritance after the legal entity is impossible, as\legal
entities do not die, but stopped.

For the testator the active legal capacity does not matter if it's the inheritance by law#The situation is
different in the case of the inheritance by testament. The testator must have full legal capacity

The heir is the person, encouraged to inherit due to the death of a citizen (of the testator)§Heirs can be
all subjects of civil law. If the state of active legal capacity has large meaning for the testator;ithe aetive legal
capacity for the heir does not matter.

In order to become an heir, it is enough to have general civil legal capacity. Accerdingso para. 1 of the
Article 1044 of the Civil Code of the Republic of Kazakhstan (hereinafter 4 thelCCfofithe RK) heirs by tes-
tament and by law can be the citizens who are alive at the time of opening the probatefas well as conceived
during the testator's lifetime and born alive after the opening of the probate.

Heirs by law can only be natural persons and citizens of the Republieyof Kazakhstan, foreign citizens
and stateless persons. Circle of heirs by law and the order of theigcalling tovinheritance is clearly defined
by law. The norms of the Civil Code provide basic and additional 'stage of heirs by law, including the rela-
tives up to the fifth degree of kinship.

A particular subject of the inheritance relationship is theistatel The state can be an heir both by testa-
ment and by law.

Under the inheritance should be understood thatsafter the'death of the testator it's transferred to his heirs
in the order of hereditary succession. In theory, the'inheritance of the civil law is not uniquely determined.
The most common point of view, according togwhich the' inheritance or inheritance property is the unity
of the rights (assets) and obligations (debts (liabilities) owned by the testator at the time of opening the inher-
itance. Understanding of heritage as a setgof tights and obligations of the testator supported 1.S. Peretersky,
G.N. Amphitheatrov, I.L. Braude amdjmany~other lawyers. Supporters of this approach are also
E.B. Eydinova and N.I. Bondarev, .C. Makarova, A.A. Rubanov V.A. Ryasentsev, M.Y. Barschevsky,
E.V. Kulagina [4; 23].

The article 1040 of the CC ofithe RK has defined the composition of the inheritance as «the testator's
property as well as rights and obligations, whose existence does not end with his death».

Specifying the concept of inheritance, the following circumstances must be distinguished:

1) the rights and @bligation§”of the testator are passed to the heirs by way of universal legal succession,
that is unchanged as a whole and in the same time, if the norms of the CC of the RK do not provide other-
wise (paragraph2 the,Artiele 1038 of the CC of the RK);

2) the rights,and obligations of the testator are passed to the heirs, except those, whose transition in the
the order @f"Succession is not allowed under the civil legislation or is contrary to the very nature of these
rights and respomnsibilities.

When determining the property, which is included in the succession mass, following should be consid-
ered,

Firstly, non-property rights and other non-material benefits are not included in the inheritance. It should
be properly understood that this provision of the CC of the RK, avoid improper use of the existing norm.
Such moral rights are included in the inheritance and inherited, which are necessary for the implementation
of the related property rights (e.g. right to the joint stock company management in the case of inheritance
of shares).

Second, only those property rights pass by inheritance, that lawfully belonged to dead during his life-
time. Therefore, the rights are not belonged the testator during his lifetime, and arose for his successors, pre-
cisely because of his death, are not included in the inheritance. A typical example in this respect is the life
insurance contract concluded by the insurer in the event of his death for the benefit of any of the members
of his family (wife, children — beneficiaries).
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Thirdly, the inherited property does not include those rights and responsibilities, which, although they
are proprietary, are personal. First of all, alimony rights and obligations, the right to compensation for harm
caused to life and health of of the testator.

It should be kept in mind that in this case we are talking about the rights and obligations themselves,
that are terminated with the opening of the probate for the future. However monetary amounts awarded
or due under alimony agreement are not paid and not received during the lifetime of the testator, testator
awarded monetary compensation for non-material and material damage is included in the inheritance. In our
opinion, the absence of civil legislation of specific provisions clarifying this issue, is an absolute loophole.
For proper understanding of the nature of monetary amounts mentioned above, included in the succession
mass, it is necessary to do the analysis of the norms on obligations, which, in our opinion, makes it difficult
to practice of law enforcement and often leads to a misunderstanding of the contents of thegprovisiens of
the CC of the RK.

Fourthly, it's necessary to note that by inheritance pass not only existing rights andjebligations¥but
in the cases directly provided by law, the rights, which the testator, during his lifetime, didynot manage
to legalize, but has taken necessary attempts to obtain them (rights of intermediate position) <> the right
for access to the registration authority for registration of property rights, the right\for commissioning
of buildings, the right to appeal to the authorities for a duplicate title documents, th€state actén land.

Next, referring to the part of the inheritance it should be mentioned that i many easesythe content of
the rights and responsibilities that are transferred to the heirs, determined not only(by the general provisions
of the inheritance, but also by special rules for certain types of hereditaryysueeession. These rules are found
in the legislation on economic partnerships, joint stock companies and otherdegal acts.

And finally, it should be noted that the inheritance of property, located on the right of joint ownership
of spouses, there should be determined the share of the surviving spouse, since the share of the inheritance
did not open.

The order of succession of the property, which was onithe tight of ownership and was acquired in
the privatization procedure causes many questions.

It must be noted that if multiple tenants privatizesthe apartment, they have a right to joint (not shared)
property. According to the article 1041 of Civil Cade of RK death of member of joint ownership is the basis
for determining his share in the ownership andgdivision 0f common property or allocation of his share of
a deceased member in the order prescribed by Artiele 218 of the Civil Code. In this case, the inheritance
shall be opened on the share of the deceased ‘party of the common property, and at impossibility of division
of property actually — for the value ofsthe,share-“And, then, a share in the common property can only be in-
herited after its allocation.

This problem may occur during thejinheritance of pension savings. In accordance with Articles 23, 231,
23-2 of the Law of the Republichof Kazakhstan «On pension provision in the Republic of Kazakhstany»
in case of death of the persgn having pension savings in accumulative pension fund at the expense of com-
pulsory, voluntary and_yoluntary) professional contributions, they are inherited in order established by
the legislation of the Républic 6fKazakhstan. It is included in the succession mass. Is the share of the surviv-
ing spouse's pension allocated?

According £0 Asticle®33 of the Marriage (Matrimony) and family code the sum of income of each
spouse from employment, business activity and the results of intellectual activity, the amount of income
to the commémyproperty of spouses and separate property of each spouse received their pensions, benefits,
pensions (and’otlier cash benefits, with no special purpose (the amount of material aid, the amount paid
ifi compensation in connection with disability due to injury or other harm to health , and others) relate to
the property acquired by the spouses during the marriage (matrimony) (joint property of spouses).

However, the Normative Resolution of the Supreme Court dated 29.06.2009 No. 5 «On some questions
of application by courts of inheritance legislation» contains a provision that pension savings in accumulative
pension fund is not received during the lifetime of the testator, do not relate to joint property of spouses, and
hence the proportion of surviving the spouse in this case is not allocated and inheritance is opened for the full
amount of such savings.

It is a kind of casus, which can lead to the wrong practice of applying the rules of inheritance and fami-
ly law. In addition, pension payments — deductions from salaries and wages is also jointly acquired property
(income from employment).

The time of opening of the inheritance is the day of death of the testator or the day of coming of the
court decision declaring him dead in force (Art. 1042 Civil Code of the Republic of Kazakhstan). It should
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be borne in mind that the legislator mentions the day, which is important for the application of the rules on
commorientes — the people who died at the same time (i.e. citizens who died in the one and the same day).

It is rare, but hour of opening of the inheritance can have legal significance when on the same day, be-
fore or after the time of death ceases siblings or family connection, which is the basis for calling to inher-
itance (adoption, divorce).

The place of opening of the inheritance is the last place of residence of the testator, and if it is not
known — the location of the property or its main part (Article 1043). According to the normative decree
«On some questions of application by courts of inheritance legislation» — if the last place of residence,of the
testator, who had an estate in the territory of the Republic of Kazakhstan, is unknown or is abroad, the'place
of opening the inheritance in the Republic of Kazakhstan recognizes the location of the inherited property
(the place of real location of the property, place of registration of movable property, the locatioft 0f theybank,
where the account of the testator, etc. If the inherited property is located in different places, the place
of opening the inheritance is the location being a part of real estate, and in the absence of real estate — 10ca-
tion of movable property or its most valuable part. The value of property is determined on the basis if its
market value.

From here — in all circumstances crucial to the determination of the place of residence|of the testator
has a substantive criterion, definitely the establishment of the testator or the lg€ation,“@rethe location of
the property or its most valuable part.

In cases where the place of residence of the testator is known to the heirs, but(they can not, for any rea-
sons, to confirm it documentary, at the request of the heir, the place ofyopening of inheritance can be set
by legal fact of the court within the special proceedings.

Heirs are encouraged to inherit in order of priority established by law or according to the last will of
the deceased.

It should be noted that according to Art. 1077 Civil Codepof the?Republic of Kazakhstan, if among
the heirs is the person, the location of which is unknown, the remaining heirs, executor (inheritance manager)
and the notary are obliged to take reasonable measures totestablish, their location and calling them to inherit.
Such measures within the meaning of the civil law perfosmsmotary also. Such a measure can be the publica-
tion of information on missing heirs.

It should be noted that the law protects thegightsyof the missing heirs, deadlines and special order of in-
heritance division. This period varies from 6 monthsytolyyear. This is long period of time. However, the es-
tablishment of the terms and procedures 4h this segtion taking into account the share allotment of missing
heir necessarily in the interests of the heirsy and 'the interests of the notary.

In order to ensure the legality ofithe registration of inheritance rights in the case that the heirs argue that
in addition to their inheritance, no oneywill claim, it is advisable to use the practice of so-called receipts.
When the heir gives subscription thatiat the time of opening the inheritance there is no other heirs, or signed
by a notary document in whichlundertakes to pay the amount corresponding to the size of the hereditary
share in the case of the appearance of any of the missing heirs. We believe this approach provides the legali-
ty of inheritance procéedings, B¥*the notary, and protects the heir who did not show up because he did not
know that the inhegitance was opened.

In additiongo the heirs, who are called to inherit from the moment of opening the inheritance (eg. legal
heirs of the firstjstage,“if such an order of succession is not canceled or changed his will), the heirs may be
called to inlieFit later. In particular, this can occur when the heir to the law of the first stage refused the inher-
itanee if theré isfat the same testator's heirs at law of the second stage, or when the main heir refused the in-
heritance mypresence of preappointed heir or when called to inheritance heir died without acceptance of
the inheritance, and he has no successors. In all these cases to inheritance after the death of the same testator
thefanother heir is called. He can accept the inheritance within the part of the six-month period that has not
expired at the time when the first heir dropped out. If this part is less than three months, it is extended
to three months.

To get an inheritance the heir must accept it. The adoption of the inheritance is exercised by application
at the place of opening the inheritance or notary authorized by law to issue the certificate of inheritance,
the official which accepts heir's application of acceptance of inheritance or heir application for a certificate
of inheritance (Art. 1072-1 of the Civil Code of RK).

It is recognized, until proven otherwise, that the heir accepted the inheritance, if he has committed ac-
tions evidencing the actual acceptance of the inheritance, in particular, if the heir:
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— Entered into possession or control hereditary property;

— Took measures to preserve the hereditary property, to protect it from encroachments or claims of third

parties;

— Made its own costs for the maintenance of inherited property;

— At their own expense paid debts of the testator or received from third parties owed money to the testa-

tor.

What does «actual taking of possession of the estate» mean? Under this concept should be understood
the actions of the management, disposal and use of the property, keeping it in good condition, payment
of taxes, the introduction of utility bills and so on. This conclusive action can be expressed in actions when
heir after the opening of the inheritance continues to own and use the same property, which during the, life
of the testator possessed, and used in conjunction with them. First of all — the physical possession®ef the
thing, dominion over it (the heir of the house takes the testator specific things and holds themt' by his side).

It should be borne in mind that living heirs after the death of the testator in the same living place, where
the testator lived, should be considered as acceptance of the inheritance (except the cases.of refusal of an in-
heritance), as the heirs actually take possession of the things belonging to the deceaSed. The duration of
the stay after the testator's death is not important. It is enough that the heir at least one day suryived the testa-
tor.

But can we talk about the actual acceptance of the inheritance by the partigipantin joint ownership
on the basis of the act of privatization, if this person is inscribed in thedact, but doesyndt live in an apartment
and does not bear the burden of its maintenance? In our opinion, the answer'should be negative. The actual
adoption of the inheritance refers to the activities of the heir, which indicateits entry into possession and use
after the testator's death, the implementation of actions for thegmaidtenance and protection of its assets, pay-
ing the production of its debts and taxes on inherited property,or teceiving owed to the testator payments
values of material nature to be included in the succession mass.

As the actual adoption of the inheritance means certain|acts inrelation to inheritance within 6 months
from the date of opening of the inheritance, in case of theipabsence at the end of this period, missing period
for inheritance acceptance can be restored by the codrtsihTheipresence of a person only on the rights of co-
owner in privatized property is not enough to actu@lly confirm the heir accepted the inheritance. Obviously,
the heirs should begin to exercise their powersgltyis tmpeftant to consider the issuance of a certificate of in-
heritance.

There is a casus when some notariesfisste,the/eertificate of inheritance in the case where the period is
omitted, considering such heirs in fact@ccepted the inheritance, even if they lived in another city and had no
relation to the hereditary property, Which cosewners of which they used to be. They believe that the actual
decision has taken place since ownershipy(including joint) and defined as the ability to possess, use and dis-
pose the property. And if thisgiightibelongs to such co-owners, it automatically confirms that heirs actually
accepted the inheritance. This approach is not legally correct and not right because the actual acceptance re-
lates not only to the rights,but to their actual implementation. So, in addition to the heir of the privatization
contract must submit gther documents showing the actual entry into inheritance.

Division of hereditary property shall be done in agreement with the heirs in accordance with the shares
belonging to them andyfirst of all in nature, only in exceptional cases, monetary compensation shall be recov-
ered at the pricesjat the'time of the decision.

In pafticular, producing a division of house (apartment) between the heirs, the court may order the other
heirsito paygsthe monetary compensation for the share, if the share of released heir to the house is a minor and
¢an not reallywbe separated, and the heir of the house is provided by other living area. With the receipt
of monetary compensation the heir loses the right to share of the home.

In case of failure of heirs in obtaining monetary compensation in case of equality of their shares,
the court refuses to divide house (apartment), leaving it in the common ownership of heirs.

It should be noted that in the division of the inheritance the proportion of hereditary heirs at law is
equal, except the cases provided by the law; ordinary items of home furnishings and appliances are trans-
ferred to heirs who lived together with the testator at least a year, regardless the order of their calling to in-
heritance and beyond hereditary share; in determining the fate of those or other objects belonging to the in-
heritance, not only the cost but also the purpose, whether they belong to the divisible and indivisible should
be taken into account.

Division of inheritance is made on accordance with agreement of accepted the inheritance heirs accord-
ing to their shares. If no agreement is achieved, the court divides the hereditary property (Art. 1076 CC RK).
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At the same time the rules governing the common ownership are applied. In hereditary mass can be included
only the property, which belonged to the testator legal basis. Therefore, the court may not meet the require-
ments of the heirs of the recognition of their ownership to the illegally constructed buildings of testator.

In cases where the division of inheritance in strict accordance with the shares is not possible, by mutual
agreement between the heirs, and if it is not achieved — by decision of the court the heirs make mutual pay-
ments. Heir who gets less out of the inheritance share gets from other heirs the benefits which are not includ-
ed to hereditary mass.

Notary at the place of opening the inheritance, and in areas where there is no notaries — the officials
of executive bodies, authorized to perform notarial action, according to the citizens application or other per-
sons, or on its own initiative take measures to protect the inheritance, when it is required in accordance with
the best interests of heir (including the state), legatees or creditors of the testator.

Protection of hereditary property extends to the moment of acceptance of inheritance §y the heirs, and
if it is accepted — before the deadline for acceptance of the inheritance.

In the case the property of the testator, or a part thereof is not in the place of opening of inheritance, no-
tary or an official of the local executive body, performing notarial acts in the place of opeéningjthe inher-
itance, sends the order on adoption of measures to protect the property to notary or persgn perf@rming consu-
lar functions on behalf of the Republic of Kazakhstan, or officer of the local executivébodygperform notarial
acts at the location of inherited property.

Today, the main way to protect the rights of heirs and inherited property is the purpose of trust man-
agement. The Trust manager is appointed 1) on the basis of an application,ofsheiss,?) the decision of the no-
tary 3) with the consent of the person who has assumed such powers. Any‘person can be a trust manager —
or some of the heirs. Trust manager must be clarified on all ifs sights and“ebligations (Art. 883, 895 of
the Civil Code of RK).

In conclusion I would like to note that the problems we haveydiscussed in this article are not exhaustive.
Relatively novelty of certain provisions, introduced by the CClef the\RK of inheritance law, the lack of de-
velopment of many controversial issues, problems in the judic¢ial'and notarial practice in cases of inheritance
determine the need for theoretical and practical understanding of the modern concept of the institution and
makes it relevant to the development of specific pr@posals on improvement the Kazakhstan legislation regu-
lating relations in this sphere.
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M.IO. IIpyanukoBa

MyparepJiiKTiH KYKBIKTBIK MaceJesiepi

Makana MyparepiiKTiH KYKBIKTBIK MocelieJepiHe apHaiFaH. MyparepiiKTi KYKbIKTBIK PETTey a3aMaTThIK
3aHHAMaHBIH Ka3ipri Jamy Ke3eHiHIe ©3€KTi, al aBTOPMEH KapacThIPBUIBIN OTHIPFAH MOCENENICp EpEeKIIe
KOHLI Oemyai Tanan eteni. A3aMaTThIK 3aHHAMaHBIH HOpMaJlapblH JYPbHIC TYCIHY OHBI TOXipubene Tikeneit
KOJIZIAHBUTYBIHA CENTITiH THUTi3emi, cebebi Kasipri TaHma Myparepiik Typaibl JayjapIblH CaHbl apTyja.
ConppikTan aMbebar KYKbIK MHPACKOPIBIFBI aKTiCi peTiHIe MYparepiiKTiH KYKBIKTHIK TaOUFAThIH 3epTTey,
Myparepiik KYKBIKTBI pacimjiey OapbIChblHza Maija OoslaThiH Macenenepli aiikplHxay, MypaHbl KaObuiiay
TOpPTIOIH PETTEHTIH OpeKeT eTyIIi 3aHHAMAaHBI Taljay KaKeTTirl TyBIHZAN OTHIp. Makama KeieMi aschlHaa
aBTOP KapacTHIPBUIBII OTHIPFaH canaja maiaa OonaTeH OipKaTap MoceNeNepAiH MeIiMiH YChIH L.
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M.IO. TlpyaaukoBa

HpaBOBble leOﬁJIeMLI HacJea0BaHusA

CraThbs MOCBSIIECHA PABOBBIM TpobiieMaM HacyeoBanus. OTMEUEHO, YTO 3a/1a4a PaBOBOrO PEryJIMPOBAHUS
HACJIEJIOBAHUsS SBISICTCSI aKTyalbHOM HAa COBPEMEHHOM OTalle Pa3BUTHS IPAXKIAHCKOTO 3aKOHOATEIbCTBA.
Bormpockl, paccMOTpeHHbIE aBTOPOM, TpeOyroT ocoboro BHUMaHus. OmpeesneHo, YTo IpaBUiIbHOE MOHUMA-
HUE COJIEPXKaHKsl HOPM IPaKIaHCKOr0 3aKOHOAATENILCTBA CIIOCOOCTBYET TOYHOMY MX IPUMEHEHHUIO HA TPaK-
THKE, 0COOCHHO B HACTOSIIEE BPEMsl, KOTrJa KOJMYECTBO HACJIEACTBEHHBIX CIIOPOB pacter. IlosTomy, mos-
YEPKHYTO aBTOPOM, HCCIIEIOBAHNE MTPABOBOM MPHPO/IBI HACICIOBAHMS KaK aKTa YHHBEPCAIBHOIO MPaBoIpe-
€MCTBa, BBISBJICHHE MPOOIICM, BOSHUKAIOMINX MPU OQOPMIICHHH HACIEACTBEHHBIX IPaB, aHAJIN3 JICHUCTBYIO-
KX MOJIOKEHUH, PETIAMEHTHPYIOIHMX TOPSIOK TPUHATHS HACIECTBA, SBJISIOTCS HE TOJBKO BOCTPED
HBIMH, HO U HEOOXOAMMBIMH. B CTarhe MpeiosKeHO pelieHHe HEKOTOPBIX MPOOJIeM, BO3HUKAOIIH
cMatpuBaeMoi cepe.
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