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I'nasnuwiii opucm, Hugopmayuontsvie menekoMMyHUKAYUOHHDBLE
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®enepanbubiil 3akoH Poccuiickoit @epeparun ot 05.04.2013 Ne 44-D3 «O KOHTpAKTHOU
cucreMe B cdepe 3aKylmoK TOBapoB, padoT, YCIyr aisi oOecredyeHus: rocylapCTBEHHBIX U
MYHULUIAJIBHBIX Hy>1<z[»1[1] (manee - 3aKOH O KOHTPAKTHOW CHCTEME, 3aKOH) — 3TO MpPaBOBas
OCHOBa JEHCTBUI TroCymapcTBa IO TPUOOPETCHHIO OOBEKTOB, HEOOXOIUMBIX JUISI
YIOBJIETBOPEHUS BCEX MOTPEOHOCTEN TOCYIapCTBa, 32 UCKIIOUEHUEM MPSIMO MOMMEHOBAHHbBIX B
nyHkTe 2 crathu | 3akoHa.l'7aBHOM 1€bI0 KOHTPAKTHOM CHCTEMBI B LIEJIOM SIBISETCS
o0ecrnieueHre NOTPEOHOCTEN rocyAapcTBa B pa3InyHbIX Ojarax.

Crarbsg 3 3aKkOHa O KOHTPAKTHOW CHUCTEME JIa€T OIPEAEICHHUE <«3AKYMKH»: 3aKyIlKa
TOBapa, palOThI, YCIYrH JUisi OOecleyeHHs] TOCYAApCTBEHHBIX WM. MYHULIMNATBHBIX HYX]T
(manee - 3aKynka)- COBOKYIHOCTb JIE€HCTBUHM, OCYLIECTBIISIEMBIX B YCTAaHOBJICHHOM 3aKOHOM
MOpAIKE 3aKa3YMKOM M HampaBlIeHHBIX Ha  oOecrneueHhe. TOCYNAPCTBEHHBIX  WIU
MYHHULMIAJIBHBIX HYXJA. 3aKylKa HayMHAeTcs C OINpeAesieHUs IIOCTaBIMKA (HOJPSAYUKA,
WCIIOJIHUTEINSA) W 3aBEpIIAeTCs HUCHOTHEHHEM 0053aTelnbCTB. CTOPOHAMHU KOHTpakTa. Takum
o0pa3oMm, 3aKOHOAATENb TEPMUHOM «3aKyNKa» OIPEACISIeT IIPOIECC, COMPOBOXKIAOIINI
JEHCTBHS TOCYIapCTBEHHOIO 3aKa3uuKa Mo OTOOPY JKIA, CHOCOOHOTO YOBIETBOPUTH HYKIBI
rOCy/lapCTBEHHOI'O 3aKa3yuKa, 3aKJIIOUEHUS C TaKuM JIMLOM CAEIKHU, a TaKXKe HEKOTOpbIe
MPOLIEAYPbI, TPETYCMOTPEHHBIE 3aKOHOM IIPU UCIIOJIHEHUH CHIEIIKH.

TepMuH  «3akynka» B  KOHTEKCTE  B3aKOHa IpUOOpEeTaeT  yHpaBiIE€HYECKO-
OpraHU3allMOHHBINA XapakTep M BBIXOAMT 332 paMKHU IPaKIaHCKO-IPABOBOIO 3HAUEHUS MOHSATHUS
«KyIs». B To jxe BpeMs, 3aKyNnKoi MOXHO Ha3BaTh HEIIOCPEICTBEHHOE IPUOOPETEHNE HEKOETO
00BEKTa JUIIOM, TO €CTh MOKYyMaTeIeM y JIMIA, NePeJatoiero 3TOT 00BEKT, TO €CTh Y IPOAAaBIIa.
Tak WM nHaue, «3aKymnKa» acCOUUMUpPYETC C «KyIuiei». [I[puMeHeHrne 3aKkoHoqaTeneM TEPMUHA
«3aKyIKay SIBISIETCS HEKOPPEKTHBIM, IIOCKOJIBKY B 3aKOHE O KOHTPAKTHOW CUCTEME 3TO MOHSITHE
MMEET CKOPEE CMBICI HEKOW «JIOPOXKHOW KapThl», aJlfOpUTMa AEMCTBUIM MO MPUOOPETEHMIO
TOBapa, pabOThl UM YCIYTH.

B I'paxnanckom kojekce Poccuiickoi CDenepauHH2[2] (manee — 'K P®, Koxekc)
MIOHATHE «3aKyIKa» OTCYTICTBYET. B coorBercTBHHU co cratheit 454 'K PD no norosopy Kymiu-
MPOJIaXKK OJIHA CTOpPOHA (MPoIaBel]) 00s3yeTcs epeiaTh Belllb (TOBap) B COOCTBEHHOCTh APYTron
CTOpOHE (TIOKYTaTeNi0), a MOKyNaTelb 00s3yeTcss MPUHATh 3TOT TOBap M YIUIATUTh 3a HEro
ompeieICHHYI0 IeHOKHYI0 cymmy (1ieny).B D'paxmanckom koaekce PD HHCTHUTYT Kyruiu-
poJaxku npeacTapieH AByMs yactsamu — Oomieit (§ 1 .30 'K P®) u Ocobennoit, Kyia BOILIN
OTJENbHBIE BHUIBl JAHHOIO JOTOBOpa, B TOM 4YHCJIE IIOCTaBKa sl TOCYJApCTBEHHBIX U
MYHUIUNANBHBIX HYX/. «Bblnenenue ... ceMu BUAOB SIBJISETCS MPOU3BOJILHBIM M 00YCIIOBICHO
HUCKIIIOMUTENIBHO  IPAKTHMYECKUMH,  YTWJIMTApHBIMH  LEISIMH  3aKOHOJATeNs,  BUAMMO,
MOCYMTABIIETO HEOOXOIUMBIM PETYIMPOBAHUE OTJCIBHBIX PA3HOBUAHOCTEH KYIUTU-TIPOJIAXH HA
ypOBHE KOAUGUIIMPOBAHHOTO HOPMATUBHOTO aKTan’ [3]. [TIpu 5TOM, B OCHOBY BBIJICTICHUST BU/IOB
KYIUTU-TIPOJAKU 3aJI0KEHbI M 1IeJH, U CyOBEeKTHBIM cocTaB, U OCOOEHHOCTH TOBapa U T.I.
[ToctaBka TOBapoOB JJIsi TOCYAAPCTBEHHBIX HYXJ — OJWH W3 BHUJOB JOTOBOpa KYIUIU-TIPOJAXKH,
00yCJIOBJIEHHBIH OCOOBIMM IENISIMH U CYOBEKTHBIM COCTaBOM IPABOOTHOIIEHUS M, COTJIACHO
crarbe 454 'K P®, nopmel maparpacda 1 rnasst 30 mprUMEHSIOTCS, €CJIM HHOE HE MPEAYCMOTPEHO

1CDeglepaanbIFI 3aKkoH «O KOHTPaKTHOU cHcTeMe B cepe 3aKyrnoK TOBapoB, padoT, yciyr Jyist o0ecrnedeH st ToCyAapCTBEHHBIX U
MYHHULUNATBHBIX HYKA» [D1eKTpoHHbIH pecypc]: oT 05.04.2013 Ne 44-D3 (¢ u3M. u A0I., BCTyHaroT B cuiy ¢ 2 utonsg 2021).
Joctyn u3 cripaB.-nipaBoBoii cucteMsl «I'apanT».

2 I'paxcmanckuii komeke Poccniickoit Penepammn [Dmekrponnsii pecype]: ot 30 mosGps 1994 r. Ne 51-03 (¢ u3M. u 1o,
BCTYHaroT B crity ¢ 22 aBrycra 2021). loctym u3 cnpaB.-mpaBoBoi cucteMsbl «I"apaHT».

® I'pananckoe npaBo: yue6uuk. B 3 1. / mox pex. mpod. A.IL. Cepreesa. T.2 — M.: IIpocmekr, 2019. - C.6.
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npaBuigamu ['K P® 06 stux Bumax noroBopoB. Takke rpakgaHCKO-TIPaBOBBIM JOTOBOPOM C
0COOBIM CYOBEKTHBIM COCTAaBOM U IENbI0 3aKJIIOUEHUS SBIIIETCS TOCYAapCTBEHHBI KOHTPAKT Ha
BBIIIOJITHEHUE MOAPSAIHBIX paboOT Julsl rOCyAapCTBEHHBIX Hyx . [Ipenmer noroBopa moapsna c
ydacTueM MyOnu4HbIX oOpa3oBanuii B cratbe 763 'K P®D o0o03HaueH Kak «CTpPOHTEIBHBIC,
NPOEKTHBIE W  JpPYrHe CBA3aHHBIE CO  CTPOUTEIBCTBOM M PEMOHTOM  OOBEKTOB
MIPOU3BOJICTBEHHOTO U HETPOU3BOACTBEHHOIO XapakTepa padoThl». B COOTBETCTBUM ¢ MyHKTOM
2 cratbu 778 'K P® nonoxenus crateit 763-768 'K PD Takke mpUMEHSIOTCS K OTHOIICHUSM
10 BBINOJHEHUIO HAYYHO-HCCIIEJOBATENbCKUX, OMBITHO-KOHCTPYKTOPCKUX M TEXHOJOTMYECKHUX
paboT 11 TOCYAAPCTBEHHBIX MJIM MYHHIIUIIATBHBIX HYXI.

[Tpu 3TOM clieyeT OTMETUTD, YTO HOpMBI Imaparpada 5 rimaBsl 37 I'pak1aHCKOTO KOJeKca
P® perynupyroT TONBKO BBIIOJHEHHE PAOOT, OTHOCSIIMXCSA K CTPOMUTEIBHOMY IOAPALY U
MOJAPSAY Ha BBINOJIHEHHE IPOCKTHBIX M M3BICKATEIBCKUX padoT, NpeaHa3HAYCHHbIX IS
YIIOBJIETBOPEHUS] TOCYJApPCTBEHHBIX W MYHMLIMIAIbHBIX HYyXZA. ClenoBaTeilbHO, YKa3aHHbIE
HOPMBl HE MOTYT TPUMEHATHCA K PEryJIUPOBAHUIO HWHBIX BHUJOB MOAPATHBIX. padoT,
HAIpaBJICHHBIX HA YJOBJIETBOPEHHE IMYyOIMUYHBIX HYXA. IlpakTudecku xe, 3aKiIr04acMble B
COOTBETCTBUH C 3aKOHOM O KOHTPAKTHOM CUCTEME, JOTOBOPHI NOJpsaa HE UMEIOT HCKIIIOUEHU B
MpeaAMETE, 3a UCKIIOUEHHEM 0003HAYCHHBIX B YaCTH 2 cTaThu 1 3aKOHA.

Takum oOpazom, I'paxnanckuii kogexc P® k rocyaapcTBEHHBIM KOHTPAKTaM OTHOCHUT
CIIEyIOIllMe JOTrOBOphL: 1) MOCTaBKa TOBapoB JUIsl TOCYIApPCTBEHHBIX HYXJ, 2) HOJpPSAHbIE
paboThl Al TOCYAAPCTBEHHBIX HYXI, 3) BBIIOJHEHHE HAYYHO-HUCCIENOBATENbCKUX, OMBITHO-
KOHCTPYKTOPCKHMX U TEXHOJOTUYECKUX PadOT JUIsl TOCYAapCTBEHHBIX HYX.

CrnenyeTr OTMETHUTH, YTO ONPEIEIICHUE «TOCYJApCTBEHHOIO KOHTpakTa» B I pakJaHCKOM
kogekce P® orcyrcrByer. B crathax 526, 763, 778 I'K P® ykazaHbl npeaMmeTsl
rOCy/IapCTBEHHBIX KOHTPAaKTOB — I[IOCTaBKa TOBAapOB, MOAPSAHBIE pPaOOTHI, HAy4YHO-
HCCIIEI0BATENbCKUE, ONBITHO-KOHCTPYKTOPCKHUE W TEXHOJOTrn4eckre padoTel. ['ocynapcTBeHHbBIN
KOHTPAKT, KaK U JIO00N rpakJaHCKO-TPaBOBOI JOTOBOp, - 3TO COTJalieHHe 00 yCTaHOBJICHUU
IpaXIaHCKUX TpaB M O0S3aHHOCTEH, B pe3yAbTaTe 3aKIIOUYECHUS KOTOPOTO MEXKAY CTOPOHAMHU
BO3ZHUKAIOT TPaXJIaHCKHUE MPABOOTHOLIEHUS. DTHU MPABOOTHOLICHHUS] 00IaNaloT crenuduKou,
MTO3BOJISIIOIIEN TOBOPUTH 00 0COOOM MOJIOXKEHUH rOCyIapCTBEHHOIO0 KOHTPAKTa B OOLIEM DSy
I'PaX1aHCKO-TIPABOBBIX JJOTOBOPOB.

Cratbs 3 3aKOHA O KOHTPAKTHON CHCTEME JAET MOHSATUE TOCYJapPCTBEHHOTO KOHTPAaKTa U
OIIpEAEIISET €ro KaK rpakJaHCKO-IIPaBOBON JIOTOBOP, IPEAMETOM KOTOPOTO SIBJISIFOTCS ITOCTABKa
TOBapa, BBINOJIHEHUE PaOQThl, OKa3aHWE YCIYrH (B TOM 4YMCIE MPUOOPETEHUE HEIBUKUMOTO
HMMYILECTBA WIKM apeHJa MMYIIEeCTBa), KOTOPBIM 3akiatodeH oT uMeHu Poccuiickoit denepannmy,
cyorekta Poccuiickon @eAepanuu TOCYIapCTBEHHBIM  3aKa3uUKOM JJisi  OOECTICUEeHMs
roCyAapCTBEHHBIX HYXK/I.

Takum 00pa30oM, B COOTBETCTBHH C 3aKOHOM O KOHTPAKTHOW CHUCTEME IOCy/l1apCTBEHHBIE
3aKa34YMKH 3aKJIFOYAIOT CIIEAYIOIINE TOTOBOPHI: 1) TIOCTaBKa TOBapa, 2) BHIMOJHEHHUE Pa0OTHI, 3)
OKa3aHue [ yciayru, 4) npuoOpeTeHHe HEABHKMMOIO HMYIIECTBA, S5) apeHAa HMYIIeCTBa.
[Tocnennue Ba ByJ1a 1I0rOBOpa yKa3aHbl B CTaThe 3 3aKOHA B CKOOKAX, KaK Obl «BCKOJIb3bY.

Heckonbko cnoB cnemyer cka3aTh 00 OO0BEKTaxX 3aKyNoOK, IOCKOJIBKY MpoOiema
«3aKyTaeMbIX» B COOTBETCTBHHM C 3aKOHOJATEIbCTBOM O KOHTPAaKTHOW cCHCTEME OOBEKTOB
MIPEJICTaBIISIeTCS 3aCTyKUBAIOIIEH TMPUCTAIBHOTO BHMMAHMS, TaK KakK BIMSET Ha CYIIECTBO
MIPaBOBBIX OTHOIIEHUH B paccmarpuBaemoit cepe. [lo cBoeMy TEKCTy 3aKOH O KOHTpPaKTHOU
CUCTEME COJEPKHUT yKa3aHHWe Ha «OOBEKT 3aKyNKW», MPU 3TOM, MOHATHUE «OOBEKT 3aKYyINKH» B
3aKOHE OTCyTCTBYeT. HecMOTpsl Ha 3TO, B 3aKOHE JaHHOE IMOHATHE aKTHBHO HCIOJb3YeTCd, a
MMEHHO: cTaThsl 31 3aKOHa O KOHTPAKTHOW CHCTEME MpEANHCHIBAET 3aKa3UMKy YCTAaHOBUTH
enuHble TpeOOBaHUS K JIMLAM, OCYLIECTBISIONIMM IIOCTaBKY TOBapa, BBINOJHEHHE PaboTHl,
OKa3aHUE YCIIYTH, SIBISIFOIIMXCS OOBEKTOM 3aKymnku. To ecTh OOBEKT 3aKylmKHU - IOCTaBKa
TOBAapa, BHINOJIHEHHE Pa0OThI, OKa3aHUE YCIYTH.

[Tpu 5TOM BO3HHUKAET BOIPOC — MOKHO JIM «3aKyHUThb» paboThl U yciayru? OueBUIHO,
4TO, B OTJIMYME OT «3aKyIKI» TOBapa, IpU KOTOPOI nmprodpeTaTenb MojiyyaeT OBEIIECTBICHHBIN

278


https://home.garant.ru/#/document/10164072/entry/20763
https://home.garant.ru/#/document/70353464/entry/120

pE3yJbTaT, IPU «3AKYIKE» YCIYTH TaKOM MaTEepUaIbHbIA PE3YJIbTAaT OTCYTCTBYET. Y Cllyra — 3TO
NEHCTBUS UCIIOJIHUTENS YCIYTH, KOTOPble MPUHUMAIOTCS U MOTPEOSIOTCS 3akazyukoM. Yrto
KacaeTcs «3aKymku» padoT, TO «3aKyMHTb» MOXHO Pe3ylbTaT padoOThl, HO HE camy paboTy.
[ToaToMy HCIIONIB3yeMYyIO 3aKOHOAATENIEM TEPMHUHOJIOTHUIO B YAaCTH «3aKyNKH pabdoT, ycIyr»
HEJIb3s HAa3BaTh yJIAYHOW U BBIBEPEHHOM.

Wrtak, 3akoH moJ OOBEKTaMHM 3aKyNKd [OJpa3yMeBaeT M JIEHCTBUS YYaCTHHUKOB
MIPaBOOTHOILICHNUH (TIOCTaBKa TOBapa, BHINOJIHEHHE pabOThl, OKa3aHUE YCIYTH), U caMu Ojara, Ha
KOTOpbI€ HaNpaBlieHbl ACUCTBUA CYOBEKTOB — TOBapbl, pabOThl, YCIYrH. DTO IMOATBEPKIAET
OTCYTCTBHE€ B 3aKOHE YIOPSAJOYEHHOCTM M BIYMYMBOIO IOAXOJAa K HCIIOJIb3YEMOM
TEPMUHOJIOTUH.

B nmemnom MOXHO CKa3aTh, 4YTO HEAOCTATKOM 3aKOHOAATENIBCTBA O KOHTPAKTHOM CUCTEME
SBJIAETCS OTCYTCTBHE MU (HEPEHIIMPOBAHHOTO MOIX0/1a K KATETOPHUSIM 00BEKTOB «3aKYIIOK).

Cnenyer KOHCTaTHpOBaThb, YTO OTCYTCTBHME B ['paxgaHckoM kojekce PD HOpMBI,
ONpEIEAOMENd NOHITHE TOCYJAPCTBEHHOTO KOHTPAKTa, KOMIIEHCUPYETCS €€ HAJIMYUEM B
3aKOHE O KOHTPAKTHOU cucreMe. HoOpMBI 0 TOCyAapCTBEHHOM KOHTpakTe, cogepxkamuecs B I'K
P®, sBnsitorcs oOMIMMU 1O OTHOLIEHUIO K CIENHUaIbHBIM HOPMaM, COAEPIKAIUMCS B 3aKOHE O
KOHTPAaKTHOM CHCTEME, IO CYTM KOHKPETU3MPYIOIIUM IOPSAIOK 3aKIIOYCHHUS, UCIIONHEHUS U
pacTOpKEHUsI TOCYHAPCTBEHHBIX KOHTPAKTOB. MOXHO OTMETHUTh, YTO B HACTOSIIEE BpEeMs
HopMmbl ['paxxmanckoro koaekca P®, perymupyromue NpaBOBbIE OTHOIIEHHS C Yy4acTUEM
rocyJapcTBa, HE Pa3BUBAIOTCA C TAKOW CTPEMUTEIBHOCTBIO, C KOTOPOW 3TO IIPOMCXOIUT C
HOpPMaMH CHELHUAIBHOIO 3aKOHOAATENbCTBA. B  ONpeneneHHoOM Mepe 3TO  OIPaBAAHO
HE0OXOIMMOCTBIO COXpaHeHUs cTabMIbHOCTH [ 'paskianckoro kojaekea PO. Henocratkom Takoro
MoX0J1a SIBJIIeTCsl TO, 4To jaericTByrommii [’ K PD He B MOIHONW Mepe OTpakaeT 0COOCHHOCTH
rOCyJIapCTBEHHOI'0 KOHTPAKTA, €r0 3aKJIKOYEHHUs, UCIOJHEHHUS U T.J., OCTAaBIsAsl 3TU BOIPOCHI
0oJiee TMHAMHUYHOMY U 9aCTO MEHSIOIIEMYCS CIICHAAIbHOMY 3aKOHOIATEIIbCTRY.
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KOHCTUTYTUBHBIE ITPU3HAKU IOTOBOPA CTPOUTEJIBHOI'O ITIOJIPAIA

Bepouyxaa UK.
ooyenum YO «BUIT-Ynueepcumem npasa u coyuanbHo-uHGOPMAYUOHHBIX MEXHOLOSULLY,
2.Munck, Pecnybonuka Benapyco

CoBpeMeHHOE COCTOsSIHHE OeIopycCKOW HayKh U IMPaBOINPUMEHUTENIBHON JesTeNbHOCTH
MoKa3aJii 0COOYI0 aKTyaJbHOCTb M BOCTPEOOBAHHOCTh MHCTUTYTa CTPOUTENBHOTO IMOAPSAA.
CtpykTypa HCCIEayeMOro MPABOOTHOIICHHS SIBISETCS OJHOW M3 MHOTO(YHKITMOHAIBHBIX, HO
IIPU 3TOM CJIOKHOM KaK C TOUKHM 3pEHUSI TEOPUM T'PakJaHCKOTO IIPaBa, TaK U MPaBONPUMEHEHUS,
4TO MOATBEPKACHO 3HAYUTCIbHBIM KOJIMYECTBOM CIIOPOB B 9KOHOMHYECKUX Cydax PeCHy6J'II/IKH
benapyce. JloroBop  CTpOMTENBHOrO MOApPsAAA  SABISETCS  JAOCTAaTOYHO  HOBBIM  JJIA
IMBWINCTHYECKOW HAyKH, B CHJIy 4Yero, K HACTOAIIEMY MOMEHTY OTCYTCTBYIOT
(byHIaMeHTallbHble KOMIUIEKCHBIE HAayudHble HCCIEJI0BaHMs, 3aTparuBarolllie COBPEMEHHBIN
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