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Abstract: The article deals with extended pre-charge detention of individuals suspected of terrorism in the UK
ant the Republic of Kazakhstan. In both states a person suspected of terrorism can be held in the custody
without charge longer than for other offences to allow relevant evidence to be obtained, preserved, analysed
and examined provided that the warrant of further detention is issued by a judge. The article considers wheth-
er or not the pre-charge detention longer than 14 days is applicable in the Republic of Kazakhstan. Further-
more, the author examines whether or not there are issue of incompatibility of extended detention with Euro-
pean Convention on Human Rights.
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In the Republic of Kazakhstan (RK).a person suspected of committing a crime is to be detained in ac-
cordance with Article 132 of Criminal Procedure Code (CPC). After 72 hours of detention a detainee must
be released without charge or charged (released on bail or put in custody). Bill of New CPC (Article 129
(5)) also envisages 72 hours of pre-charge detention. In exceptional circumstances, if there are grounds for
further detention of a suspect in a custody, a suspect is to be put in a custody up to 10 days for indictable of-
fences and up to 30 days for certain type of offences (Articles 168, 169, 171, 233-237, 241 of the Criminal
Code of the RK), including terrorism, until being charged [1]. If a suspect by 10 or 30 day is not charged
he/she must be released (Article:142 (1) CPC). While in the UK (United Kingdom) the pre-charge detention
up to 5 days (then it has been extended up to 14 days) is available since 1974 [2], in the RK the pre-charge
detention up to 30 days became available in 2012. The reasons for extension relate to the specificity of inves-
tigation, the complexity of gathering and obtaining evidence with respect to terrorism offences [3]. Tradi-
tional 96 hours of detention in the UK and 72 hours in the RK may not be sufficient to gather evidence [4] as
the gathering-and obtaining of evidence is time-consuming involving considerable resources [5, 6], including
enquires to be taken in different jurisdictions (the terrorist network is often international and enquiries taken
in different jurisdictions are time-consuming as this involves translation and time to await response), estab-
lishment of a suspect’s identity (terrorists often use forged or stolen identity documents for the purpose of
conspiracy) [7], examination and decryption of vast data (terrorists use sophisticated encryption methods,
such as steganography and cryptography) [8] and forensic examinations (the forensic requirements in mod-
ern terrorist cases are far more complex and time consuming than in the past, particularly where there is the
possibility of chemical, biological, radiological or nuclear hazards) [9]. Although in most cases «arrests are
likely to follow months of investigation and surveillance» [10, para 35], and thus sufficient evidence for
charge without delay should be available and figures in the UK demonstrate that since 9/11 only eight [11]
have been charged after 14 days, public safety and difficulties associated with gathering, analysing, preserv-
ing and obtaining the evidence remain the main justifications for extended pre-charge detention. In addition,
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14 days pre-charge detention maintained by the PFA (Protection of Freedoms Act 2012) reflects anticipation
of further development of terrorist threat as in the future 14 days detention might not be sufficient [12—14].

According to English law, while the pre-charge detention for non-terrorist offences is 96 hours after
which a person must be either released on bail or charged [15, 16], for terrorist offences the pre-charge de-
tention can be extended up to 14 days to allow relevant evidence against him/her to be obtained, preserved,
analysed and examined [17, Schedule 8 para 32 (1a)]. The warrant of further detention after 48 hours is is-
sued by a court, which may shorten the period of detention if satisfied that there are circumstances that
would make it inappropriate for the specified period to be as long as seven days [17, Sch 8 para. 29 (3a)].
Unlike in the UK, in the RK a person after 72 hours expires must be either charged or released irrespectively
the type of offence, however a charge may be delayed for terrorist offences up to 30 days. The warrant
of further detention after 72 hours is issued by a court twice (second time — after a person is charged) (Article
142 (1) CPC).

To date, according to Home Office's figures since the 9/11 attacks the total number of arrests for terror-
ism-related offences is 2291 (under s. 41 of Terrorism Act and other related legislation [6]), among which
1230 (or 54 % approx.) suspects were released without charge [11], 512 (22 %) were charged with terrorism-
related offences, 322 (14 %) were charged with non-terrorism related offences and 227 (10 %) were released
on alternative actions (include cautions for non-terrorism offences, transfers to immigration-authority, trans-
fers to Police Service for Northern Ireland, those bailed awaiting charge and those/dealt with under mental
health legislation). Of the 512 charged with terrorism related offences 312 have been convicted [11].
The majority among 930 released (arrested under s. 41 of Terrorism Act 2000). without charge were held
in custody during one day (509). Eight suspects were detained for up to 14 days and three suspects up to 28
days. Among those released only Mohamed Raissi’s appeal against his arrest followed by detention
(41 hour) succeeded on the grounds that there was no reasonable suspicion for arresting him under s. 41 of
Terrorism Act (TA), yet no compensation was awarded [18, 19]. Among 559 charged after detention, 136
(the largest number) were charged after the first day of detention, 13 suspects on the fourteenth day, three
after 20 days and three by the twenty eighth day of detention [11]. The data suggest that there is no urgent
need for pre-charge detention for more than 14 days.«The most (701 out of 1623) have been either released
without charge or charged with terrorism-related offences on the first day of the detention. Of only 11 sus-
pects since 9/11 who were held beyond 14 days, three were released without charge and eight charged with
terrorism related offences as a result of Operation Overt [20].

In RK, unlike in the UK, there is no‘data on the pre-charge detention for terrorist offences. The Inter-
agency Report on Investigation (Form.4-E) includes only the number of a detainee released without charge
due to insufficiency of evidence to charge [21]. For instance, in 2009 and 2011 6 (3 each year) were released
without charge, in 2010, 2012 and 2013 (from January to September) noone released [21]. The vast majority
were released due to absence of grounds for custody (Article 132 of CPC); in 2009 — 23 were released, in
2010 — 12, 2011 — 6, 2012 ~ 3, 2013 (from January to October) — 6 [21, 22]. To determine whether or not
30 days pre-charge detention is effective and proportionate in the RK due to absence of data on the number
of persons detained for terrorist-related offences without charge is difficult task. By contrast, in the UK
the pre-charge detention is subject to Parliament's and Human Rights organizations™ (Liberty, Amnesty In-
ternational) scrutiny. Being repeatedly the focus of the Counter-terrorism Review and constant critique of the
Joint Committee.on HR, the Equality and HR Commission [22], Liberty [23] and Amnesty International
[24], the pre-charge detention has been subject to two extensions (from 7 to 14 and then to 28 days) and
a reduction (from 28 to 14 days). In the aftermath of the 9/11 attacks, the period was doubled and grounds
for the extension remained the same [17]. After the 07 July London bombings, 14 days increased to 28 days
of detention [25, s. 23]. Finally, the period reverted to 14 days whilst introducing a power for the Secretary
of State to increase the limit up to 28 days for a period of three months in circumstances where Parliament
is dissolved [26, s. 57].

The issue arising out of application of extended pre-charge detention is it's incompatibility with Article
5 of the European Convention on Human Rights (ECHR). While the pre-charge detention is compatible with
Article 5(1), 5(2) and 5(3) the issue of incompatibility may arise regarding «closed materials». The analysis
demonstrates that the pre-charge detention is compatible with Article 5(1), 5(2) of ECHR. Article 5(1)
of ECHR prohibits deprivation of liberty except in certain cases and in accordance with due process pre-
scribed by the national law. In other words, the detention of a person is permitted pursuant to Article 5(1)(c)
of EHCR if there is reasonable suspicion that he has committed a crime, or it is necessary to prevent him
from doing so. In this respect, the detention of a person reasonably suspected of being a terrorist followed
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under s. 41 of TA without sufficient evidence necessary for charging is lawful. In Brogan, European Court
on Human Rights (ECtHR) clarifies: «Article 5(1)(c) does not presuppose that the police should obtain suffi-
cient evidence to bring charges, either at the point of arrest or while the applicants were in custody» [27, para 2].
Thus, the arrest and subsequent detention under Article 41 of TA is compatible with Article 5 (1)(c) of ECHR. In
the light of Article 5(2) of ECHR (everyone who is arrested shall be informed promptly, in a language which
he understands, of the reasons for his arrest and of any charge against him), the police are required to inform
a detainee of the reasons for his detention, about any charge if it is forthcoming [28]. Strasbourg jurispru-
dence clarifies that the detainee must be told «the essential legal and factual grounds for his arrest» [29, 30],
allowing thereby for scant reasons provided to be sufficient [28, p. 236]. While being notified that the reason
for detention is suspicion of involvement in terrorism might not be sufficient [28] itself as no detail is pro-
vided, full disclosure is not required and the Domestic court [31] and ECtHR [30, paras 76-7; 32, para 56]
are unanimous on that, particularly regarding terrorist offences [33]. In Chraidi, for instance, ECtHR took
into account «difficulties intrinsic to the prosecution of offences committed in the context of international
terrorismy, and partly for this reason did not rule against pre-trial detention for more than five years [28, p. 236].
While extended pre-charge detention is compatible with Article 5(1), 5(2) of ECHR the issue of incom-
patibility may arise due to non-disclosure of materials against a detainee. This challenge derives from the
«sole and decisive rule» introduced by the Strasbourg Court in Doorson [34] .4n the light of A’s Grand
Chamber decision [35]. Although the application of «sole and decisive rule» is not appropriate for the com-
mon law system, the violation of ECHR might arise because there are insufficient procedural rights for a de-
tainee to challenge closed materials. In A [35], the ECtHR (the Grand Chamber) ruled that the detention [36,
s. 23] solely or to a decisive degree based on closed materials when the detainer is deprived an opportunity to
challenge allegations against him/her within the meaning of Article:5 (4) of ECHR [37] is in breach of Arti-
cle 5 (4) of ECHR. However, if a detainee had been given access to closed materials (specifically reflected
on open materials) without revealing detail or sources of evidence on which allegations were based,
he would have been able to challenge effectively reasonableness of suspicion against him [35]. This is the
same position the House of Lords has taken in AF v Home Secretary [38] by ruling against non-derogating
control orders solely based on closed materials. The.decision appears reasonable not only because the deci-
sion to impose order on those suspected of terrorism was based on closed material, but also because the par-
ticipation of the Special Counsel was not sufficiently effective to challenge allegation without instructions of
a detainee who had no access to evidence and hence was not able to refute them [35]. However, although
safeguards against arbitrary detention might not be sufficient, the non-disclosure of specified information in
hearings regarding extension of pre-charge detention is compatible with Article 5 (4) of ECHR [12, 31, 39];
firstly, because a detainee is notified in advance about reasons for his/her further detention with or without
revealing sensitive information which for instance may make apprehension, prosecution and conviction more
difficult if a person is alerted [17, para. 34 (2)(d).], and thus a person by knowing grounds for extension of
his/her detention can «make oral or written representations to the judicial authority about the application»
[17, para 33(1)(a)]; secondly, although a detainee or his/her representative on application made by the police
or CPS in accordance with Paragraph 34 Schedule 8 of TA may be excluded from the hearing regarding the
extension of detention, a judge ensures that the withholding of information is absolutely necessary and an
extension of detention should be granted [31, para 22]. In the light of Rowe and Davis v UK [40], judicial
assessment procedure adopted in the UK as regards the necessity of the non-disclosure of «sensitive materi-
als» provides sufficient procedural safeguard to ensure fairness and protection of the right of detainee.
Despite‘massive critique relating to Human Rights issues, In Duffy, the domestic court (England and
Wales) ruled that extended pre-charge detention is compatible with the Convention [41] as Schedule 8
of Terrorism Act 2000 ensures that substantive and adjectival rights of a detainee enshrined in European
Convention on Human Rights regarding his detention and further extension are observed. A detainee, firstly,
must be released within 48 hours [17] after arrest under s. 41 of Terrorism Act 2000 unless his further deten-
tion is necessary to preserve, gather, obtain and analyse evidence [17, Schedule 8, para. 36 (3)]. Secondly, a
detainee prior to the hearing regarding extension of his detention must be notified about the grounds and the
time when the hearing takes place [17, Schedule 8, para. 31], and he, in this respect, has an opportunity to
make «oral or written representations to the judicial authority about the application and to be legally repre-
sented at the hearing» [17, para. 33 (1)]. Although a detainee or a person representing him may be excluded
from the hearing regarding «sensitive materials» [17, Schedule 8 para. 33 (3)], a judge critically assesses
whether closed materials [28] should not be disclosed, what impact non-disclosure has on a detainee and
public interests [17, Schedule 8, para. 34 (1)]. In the absence of a detainee, there are various tools available
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for a judge to ensure adversarial procedure and equality of arms is preserved [41, para 35]. Finally, there is
no authority that expressly supported that a detainee must be charged before 28 days [41, para 35]. ECtHR,
for instance, in Wembhoff [42], did not rule against his detention without charge in excess of two years,
thereby confirming that there is no relation between charging and the length of detention [42, para. 36].
The Committee on Legal Affairs and HR of the Parliamentary Assembly of the Council of Europe, despite
«serious doubts» about compatibility of extended pre-charge detention, acknowledged [43] that «the Con-
vention does not require a formal charge to be taken within a specific time, but only sets out procedural re-
quirements that must be fulfilled during any detention prior to conviction» [43]. In addition, the comparison
provided by Liberty criticising “unprecedented” length [44] of pre-charge detention among other states with
similar threats of terrorism did not consider particularities of their national counter-terrorism law [41, para.
36] and thus cannot make a strong argument against extended pre-charge detention.

Although, Terrorism Act 2000, aimed to strengthen anti-terrorism law against international threat of ter-
rorism, introduced judicial oversight as it required by the European Convention on Human Rights [17, 5. 29
(3a) of Schedule 8], the judicial supervision does not provide sufficiently strong and adequate safeguard
against arbitrary detention [45]. To date, three people held more than 14 days have been/released without any
charge [11]. For instance, P. who was arrested by the police on suspicion of involvement in an aircraft liquid
bomb plot was released on the fourteenth day without charge with no disclosure” of materials against him,
explanation or apology [46]. The police, to carry out an arrest and further detention, are required to have only
reasonable suspicions, which is certainly less reliable than evidence. However, the House of Lord in Raissi
established higher requirements regarding reasonable suspicions than those under Prevention of Terrorism
Act 1984, which certainly provide extra safeguards against arbitrary detention [19]. Nonetheless, a strict test
for reasonable suspicions might not prevent the detention of the innocent as a judge is only required to be
satisfied that further detention is necessary for gathering, analysing and preserving evidence and that an in-
vestigation is carried out expeditiously and diligently [17, s 32 (1)(b)]. In most cases, «it can be established
even if a detainee is innocent» [46]. In Operation «Overty, for instance, five persons detained up to 28 days
without charge were subsequently «cleared of any involvement of terrorism» [47]. Therefore, there is a need
for both thorough judicial scrutiny when the warrant of further detention is authorised and compensation
to be granted if a person is released without charge or on alternative actions, otherwise anyone is potentially
under risk of being detained up to 14 days — particularly vulnerable are Muslims [48].

The analysis of extended pre-charge detention in the UK reveals arguments against and for extended
pre-charge detention. Disproportionality and lack of adversarial procedure in terms of granting the extension
are the main arguments against. Those criticising «unprecedented» length of extended pre-charge detention
do not take into account that the European Convention on Human Rights is not concerned with the law itself
rather how the law is applied [40, para. 31], whether or not the applicant’s rights in the light of ECHR are
observed and guaranteed by the law [43, p. 241]. The Convention preserves the Contracting party’s right to
legislate and determine the/level of protection it deems appropriate provided that the rights enshrined in
ECHR are observed. Therefore, the Convention does not specifically define the period of time within which
a detainee can be held'without charge, nor does the Strasbourg jurisprudence provide clear reference, thereby
preserving a state’s margin of appreciation. In this respect, TA provides for substantive and adjective rights
for the detainee as is required under ECHR. The detainee is informed about grounds for his detention (Arti-
cle 5(2)) [41, p. 236], he is brought before a judge or other officer authorised by law within 48 hours after
arrest (promptly as it is required by Article 5(3)) and he has the right to «make oral or written representations
to the judicial authority about the application» [17, Schedule 8 para. 33(1)(a)] regarding the allegation
against him and the extension of the detention. Although a judge may order withholding of «sensitive» in-
formation [40] which might undermine adversarial procedure of hearing regarding the extension of the de-
tention and thus the detainee’s right to a fair trial (Article 6(1)), he ensures that withholding is absolutely
necessary and the extension of detention should be granted. In this respect, ECtHR acknowledged that judi-
cial assessment of necessity of non-disclosure ensures fairness and guarantees protection of the detainee’s
(accused) rights [40]. In addition, a detainee, according to Schedule 8 of Terrorism Act 2000, has a right
to legal advice [17, Schedule 8, para. 6 (2)(c)] as it is required by Article 6 (3)(c) of ECHR. Although an of-
ficer at rank of superintendant may authorise delay of access to a solicitor [17, Schedule 8, para. 8 (1) (b)], in
the interests of the investigation, not drawing adverse inference from silence (failure to mention facts) by an
accused prior to being legally assisted in accordance with the CJPOA guarantees fairness at the trial.

On the other hand, safeguards against the arbitrary detention are not sufficient as the detention of inno-
cent people has had place. To date, five persons detained between 14 to 28 days in Operation «Overty were
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subsequently «cleared of any involvement of terrorism» [47]. The judicial involvement in this regard does
not provide 100 % protection against the detention of the innocent as a judge is only required to be satisfied
that further detention is necessary for gathering, analysing and preserving evidence and an investigation is
carried out expeditiously and diligently [17, s. 32 (1)(b)]. In most cases, «it can be established even if a de-
tainee is innocent» [46]. A judge relies on information provided by the police based on reasonable suspi-
cions, which are not the same as reliable evidence and might be proved wrong after thorough examination
and analysis. However, the detention of the innocent is unavoidable, particularly in respect to terrorism,
when prompt and rapid arrest is vital for the prevention of the act of terrorism from occurrence in the name
of national security at the expense of individuals’ liberty even if suspicions are not sufficient. In this réspect,
there must be compensation paid if a person is released without charge; otherwise, the door is open for
the abuse of power by the police.

To conclude, the comparative study demonstrates that both in the UK and the RK a person reasonably
suspected of being terrorist can be detained without charge for longer period than a person for non-terrorist
offences to allow relevant evidence against him/her to be obtained, preserved, analysed and examined. Anal-
ysis reveals proportionality of 14 days pre-charge detention provided that a detainee’s rights are observed
and the compensation is granted if a person released without charge. To consider whether or not 30 days pre-
charge detention in the RK is proportionate and effective is difficult as there is no data on the number of de-
tainee released without charge for terrorist related offences. In addition, terrorism'is relatively new phenom-
enon in the RK compared with the UK. Nevertheless, the CPC provides for/rights necessary to prevent deten-
tion of an innocent and abuse of power.
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A.M.Tammaramb6eros, b.b.Kermeryios

Ka3zakcran Pecny0iukach! sxoHe ¥ IbI0puTaHUSAA KiHO TAKNAN JJAHKECTIK
dpeKeTrTepre KaTbICKaH TYWIFAJIapAbl KaMayFa ajy TIPTIOi: caJbICTHIPMAJIbI TAJAAy

Maxkanaza Ka3aKCTaH/BIK >KOHE arbUIIBIH 3aHHAMachl OOMBIHINA JIAHKECTIK OpEeKeTTepre KaThICTHI TYJFalapibl
KaMayra aly SKeHe KaMayha ycTay INpoleccyalqnblk TopTiOi KapacTelpeuinbl. Kasakcran PecryOmmkacerna
TeppOpM3MIe KYIMKTUIepAi 14 ToyIikke NeiiH KaMayFa ajqy OOWBIHIINA aFbUIIIBIH TOKIPUOSCIHIH KaKETTUIN MCH
THIMILITH-aHBIKTay MaKCaThIHA KUIMBICTBIK IC XKYPri3yIl OpraHmapbIHBIH TaxipuOeci Tanganasl. CoHmai-ak
OCBI HOpMAaHBIH A TaMaap KYKbIKTaphl OolibIHIIa Eypomnanbik KoHBeHISChIHA COMKECTITi 3epTTeNi.

A .M.Tammaram6etoB, b.b.Komerymnos

3aiepkaHue Jnll, MOA03PeBaeMbIX B Teppopu3Me, 0e3 npeabsiBJIeHUsA 00BHHEHUS
B BesamkoOpuranun u PecnmyOsiuke Kazaxcran: cpaBHUTEIbHBIN aHAIN3

B cratbe paccMOTpeH mpoleccyabHbIH MOPANAOK 3aJepKaHUs U COAEP KaHUs TOJ CTpakel JIMII, MoJ03peBac-
MBIX B TEPPOPHU3ME, M0 Ka3aXCTAHCKOMY M aHITIMIICKOMY 3aKOHOAaTeNnbCTBY. [IpuBeieH aHamu3 NpakTUKH Opra-
HOB, BEJYLIMX YrOJIOBHBIH MPOLECC, C LIEJbI0 BBIABICHHUS 11€JIeCO00pa3sHOCTH U 3(Q(PEKTUBHOCTH NMPUMEHEHUs
B PecriyOmyke KasaxcraH aHITIMICKOro oIbITa MO 33/€pPXKaHUIO JIUL, 00OOCHOBAHHO I0J03PEBAEMbIX B TEPpO-
pu3Me, cpokoM 110 14 cytok. MccnenoBaHo cOOTBETCTBHE NMPUMEHsAEMONW HOpMBI TpeboBaHusM EBpomneiickoit
KOHBEHLIMM TI0 MpaBaM 4YeJIOBEKAa C b0 BHIPAOOTKM PEKOMEHJALMIl MO COBEPIIEHCTBOBAHUIO IOPSAAKA
coJiep kaHus MOJ| CTpaxkei jui 6e3 npenbsBieHus o0BuHeHns B Pecriyonke Kazaxcran.
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