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The recognition and enforcement of foreign arbitral awards is an important part of both the international
arbitration process in general and international legal assistance. This sphere of interstate relations has various
regulations at the level of multilateral and bilateral international treaties and at the level of national
legislation.

The legal basis for the recognition and enforcement of foreign arbitral awards in the Republic of
Kazakhstan is as follows:

1. The Convention on the Recognition and Enforcement of Foreign Arbitral Awards of July 10, 1958
(the New York Convention). The Convention consists of 16 articles. In accordance withyparagraph 4" of
Article 1 the Convention shall apply to the recognition and enforcement of arbitral awardssmade in the
territory of a State other than the State where the recognition and enforcement of such awardsiare sought, and
arising out of differences between persons, whether physical or legal. It shall also apply to arbitral awards
not considered as domestic awards in the State where their recognition and enforcementyare sought. The
Article 3 of the Convention has established that each Contracting State shall recognize arbitral awards as
binding and enforce them in accordance with the rules of procedure of the territoryiwhere the award is relied
upon [1].

Moreover, there shall not be imposed substantially more onerous conditions or higher fees or charges
on the recognition or enforcement of arbitral awards to which this Convention applies than are imposed on
the recognition or enforcement of domestic arbitral awards [1].

2. Bilateral international treaties that provide for the procedureifor resolving disputes through an
arbitration court. These include the Agreement between the Government of the Republic of Kazakhstan and
the Government of the United Kingdom of Great Britain'|and),Northern Ireland on the Promotion and
Protection of Investments of 1995, the Agreement between the Government of the Republic of Kazakhstan
and the Government of the Kingdom of Sweden on'the Promotion and Mutual Protection of Investments of
2004, the Agreement on the Promotion and Mutual Protection of Investments between Government of the
Republic of Kazakhstan and the Government of the Republic of Korea in 1996 and others.

Thus, in accordance with paragraph.d of Article 8 of the Agreement between the Government of the
Republic of Kazakhstan and the Government of'the United Kingdom of Great Britain and Northern Ireland
on the Promotion and Protection of Investments «disputes between citizens or companies of one Contracting
Party and the other Contracting Party imvrespect of the latter’s obligations under this agreement in relation to
the investments that were not settled amicably, shall be submitted to the institutional body of international
arbitration and three months/after delivered written notification of claims, if the citizen or the company wills
so» [2]. Paragraph 5 of Article 9 stipulates that «the arbitration court shall take its decisions by majority vote.
Such decisions shall be binding‘en both Contracting Parties» [2].

3. National legislation on arbitration. As a rule, the rule according to which the arbitral award,
irrespective of the ecountry in which it was pronounced, is recognized as binding in national laws on
arbitration of a number, of countries. Such a rule, for example, is contained in the Law of the Russian
Federation«On international commercial arbitration» (paragraph 1 of Article 35). Consequently, based on
the meaning of this rule, no judicial or other procedure is required to recognize and enforce an arbitral award
of a foreign arbifration - it is recognized automatically. If the arbitration award automatically receives the
preclusive effect without an additional procedure for its recognition, then, according to the logic of the
legislator, special rules for recognition without its enforcement are simply not required, the binding decisions
of international arbitrations is required by paragraph 1 of Article 35 of the Law «On international
commercial arbitrationy.

Paragraph 1 of Article 54 of the Law of the Republic of Kazakhstan «On arbitration» establishes that an
arbitral award is recognized as binding. However, is does not contain the wording «irrespective of the
country in which it was made». From the content of paragraph 1 of Article 54 it is not clear what arbitral
awards (Kazakhstani or foreign ones) are recognized as binding. The answer to this question can be found in
the Civil Procedure Code of the Republic of Kazakhstan. For arbitration awards of foreign arbitrations in the
Civil Procedure Code of the Republic of Kazakhstan, the procedure for the recognition, execution and
enforcement is provided (Articles 501-504 of the CPC of the RK), when for both arbitral awards (without
any clarification on the place of making the award) only the enforcement procedure (Articles 253- 255 of the
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CPC of the RK). Hence the conclusion, that the Law on arbitration recognizes only Kazakhstani arbitration
awards as binding, and as a result, recognition of such decisions is not required. In addition, in the Civil
Procedure Code of the RK, the procedure for recognizing the decisions of local arbitration simply does not
exist.

In the Republic of Kazakhstan foreign arbitration awards are equal to the decisions of foreign courts of
general jurisdiction. This conclusion follows from the fact that Article 501 of the Civil Procedure Code of
the Republic of Kazakhstan defines the same procedure for recognizing and enforcing awards made by
foreign arbitrations, as well as by foreign courts of general jurisdiction. Thus, in accordance with paragraph 1
of Article 501 of the Civil Procedure Code of the Republic of Kazakhstan, decisions, decrees and rulings on
the approval of settlement agreements, judicial orders of foreign courts, as well as arbitral awards of foreign
arbitration courts are recognized and enforced by the courts of the Republic of Kazakhstan, if recognition
and enforcement of such acts are provided for legislation and (or) an international treaty ratified,by the
Republic of Kazakhstan, or on the basis of reciprocity [3].

It turns out that the recognition and enforcement of arbitral awards foreign arbitrationsyin the Republic
of Kazakhstan is carried out on two bases:

1) the existence of an international treaty ratified by the Republic of Kazakhstan;

2) the principle of reciprocity.

In the presence of an international treaty, the situation with the recognition and‘eénforcement of a foreign
arbitration award is more or less understandable. It is common knowledge’ that the norms of international
conventions and other international treaties become part of the domestic legislation of the member states and
have a priority in relation to it. This provision, for example, is enshrined,in paragraph 3 of Article 4 of the
Constitution of the Republic of Kazakhstan. Moreover, we have considered above bilateral international and
multilateral international treaties to which the Republic of Kazakhstan is a party, which establish that foreign
arbitral awards are binding.

However, the recognition and enforcement of arbitral awards by foreign arbitrations on the basis of the
principle of reciprocity in practice often causes difficulties! As S. Akimbekova points out, with regard to
reciprocity as prerequisites for the execution of foreign judicial and arbitration decisions, several approaches
to this phenomenon are possible.

Firstly, by recognizing decisions on the basis of reciprocity, one can understand the recognition of
foreign judicial and arbitration decisions, only_if the,foreign state, in turn, recognizes the decisions of the
recognizing state. With this interpretation, the recognition of a foreign judicial and arbitral award will be
refused if the court does not establish cases of recognition of the decisions of its country on the territory of
the state where the foreign decision was made. Such an approach has many drawbacks, since the decision
acts simultaneously both in the state of the court, and in the state, where the decision is required to be
recognized but which had no contacts in this area before, the decision will not be enforced until one of the
parties takes the first step to retreatithe principle of reciprocity in the designated understanding.

Secondly, the principleof reciprocity can also be approached on the other hand. Then as a consequence
of the reciprocity condition’"action, there will be refusal to recognize and enforce foreign judicial and arbitral
awards of that country; which refuses to recognize the decisions of the state where recognition is sought. In
this case, the foreign judicial and arbitral award will be recognized exactly when the court of the recognizing
state does not establish cases of refusal to recognize decisions made in the recognizing state. As it can be
seen, the emphasis is made on the compensatory nature of the refusal to enforce. In both cases, we can speak
of the needstorensure full as well as partial reciprocity [4, 72-73].

In our opinion, the interpretation of reciprocity proposed by S.Zh. Aidarbayev and N.S. Eshniyazov is
preferable: «the/recognition and enforcement of decisions of foreign court and arbitration is allowed when,
under/the law of the state, where a foreign judicial and arbitral award has been rendered, the principle of res
judicata (inadmissibility of reconsideration of the case) applies to judicial and arbitral awards of the state
whererecognition is required» [5].

It should be noted that if an international arbitral award, made in accordance with the procedure agreed
by the parties by independent and impartial arbitrators on the basis of the arbitration agreement reached by
the parties, is not executed voluntarily, the non-prevailing party will have to execute it forcibly. As noted by
B.R. Karabelnikov «voluntary execution is more profitable for a non-prevailing party both economically and
in terms of reputation» [6,, 311].

The enforcement procedure, as a rule, is regulated at the level of national laws, but not at the level of
international treaties. In Kazakhstan, for example, such a procedure is regulated in the Civil Procedure Code
of the Republic of Kazakhstan. The procedure for the enforcement of foreign and local arbitration awards is
very similar and is governed by Articles 503 and 253 of the Civil Procedure Code of the Republic of
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Kazakhstan respectively. Moreover, the refusal to issue and the issuance of a writ of execution for enforcing
decision of foreign arbitration as well as Kazakhstani one is regulated by the norms of single chapter of the
Civil Procedure Code of the Republic of Kazakhstan (Articles 254-255 of Chapter 20). Let us examine in
detail the procedure for the enforcement of arbitral awards of foreign arbitrations in Kazakhstan.

Thus, if the arbitration award of a foreign arbitration is not voluntarily carried out within the time limits
set by it, the prevailing party may apply for enforcement either in the court at the place of the dispute, or at
the place of residence of the debtor, or at the location body of a juridical person, if the place of residence or
location is unknown, then at the location of the debtor’s property.

The application for the issue of the writ of execution shall be accompanied by a duly certified original
arbitration award of a foreign arbitration or a duly certified copy thereof, and, if available, a genuine
arbitration agreement or a duly certified copy thereof. If the arbitration award of a foreign arbitration or
arbitration agreement is made in a foreign language, the party must provide a duly certified translation into
Kazakh or Russian. An application for the issue of a writ of execution may be submitted not later than three
years from the date of expiration of the period for the voluntary execution of the arbitral award of a foreign
arbitration. The court, when considering an application for the issuance of a writ of execution for the
enforcement of an arbitral award of a foreign arbitration, has no right to review it on itsqmerits. Based on the
results of consideration of the application by the court, a decision on the issue of the writ of execution or
refusal to issue it is made. The court’s decision to issue the writ of execution is immediately,enforceable [3].

The legislation of the Republic of Kazakhstan and international treaties contain standard grounds for
refusing to enforce a foreign arbitration award. Among them are the incapacity of] the parties, the invalidity
of the arbitration agreement, procedural violations, the scope of the arbitrationsagreement, the competence of
the arbitration court, the annulment or stay of the execution of the decision in the country in which or in
accordance with the legislation of which the decision was made, the impossibility of considering the subject
of the dispute in arbitration (in accordance with national legislation) and public policy considerations.

The problem of recognition and enforcement of judgments made by the courts of other states arises in
the event when the non-prevailing party refuses to execute the decision voluntarily. In the event of non-
execution of the arbitral award voluntarily, the claimant has to apply to a foreign court for its recognition and
enforcement. Starozhilova N.P. fairly notes that whilesexecuting the request, contained in the motion, the
foreign court does not consider the case on its merits, but considers exclusively the possibility of execution
of foreign judicial decision in the territory of its state [7, 30].

From the meaning of Article 5 of the New York Convention and Articles 52 and 57 of the Law on
arbitration, it is evident that the state courtds not a higher authority in relation to international arbitration, i.e.
has no right to lead it. After receiving a motion for recognition and enforcement of foreign arbitral awards,
the court does not examine the decision on its merits and in most cases (with the exception of research on
arbitrability and public policy issues) does not play an active role. The court only examines the arguments
about jurisdictional and procedural,violations committed by the arbitral tribunal, if any of violations will be
submitted by the non-prevailing party. Only with this approach the state court can remain within the limits,
assigned to it by the New York Convention and the Law on arbitration and to prevent illegal interference in
international arbitration prohibited by Article 7 of the Law on arbitration.
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POJIb KASAXCTAHA B CTAHOBJIEHUHA U PABBUTHUU EADC
Mycinim Tyzan, cmyoeum wopuouueckoeo gaxyiemema Kapl'V um. akademuxa E.A.Byxemosa

Bonpocel cranoBnenus u pa3sutusi EBpasuiickoro skonomudeckoro corosa (maiee-EAIC ) — oguu u3
caMbIX aKTyaJbHBIX B HayKe U MPAKTUKE B CBSA3U CO BCTYIJICHWEM B cuily ¢ siHBaps 2014 roga Jlorosopa o
EADC.

EBpasuiickuii sxonomuueckuii corw3 (EADC) — MexayHapogHOE WHTETPalMOHHOE AKOHOMHYECKOES
oObenuHEeHUE (COI03), JOTOBOP O CO3JaHWHM KOTOporo Ha 0Oa3e TamokeHHOro coro3a EBpA3DC Obin
noanucad KazaxcranoMm, Poccmeit m bemopyccuerr 29 mas 2014 roma B Acrtane. Co3manmio EADC
MPEIECTBOBAIO HECKOJIBKO 3TANOB €BPa3sUNCKON S3KOHOMUYECKOW UHTETPALIUU:

1.30Ha cBoOoHOM TOprosnun(1994-2007r.r.)

2. Tamoxennsrii coro3 (2007-2011r.1.)

3.Enunoe 3xoHOMHYecKoe mpocTpanctBo (2011-2012r.r.)

4.EBpa3uiickuii s5koHOMHUYeCKHid coro3 (2012-2014r.)

PaccmoTpum Haubosnee 3HaUNMBbIE COOBITHS, TPOU3OLIEIINE B paMKax JaHHbIX 3TaroB.

B coBpeMeHHOW e€Bpa3WiCKONW WHTErpalid MW, B YacTHOCTH, » B co3laHuu EBpasuiickoro
9KOHOMHYECKOIO COI03a MCKIIIOUUTENBHO BakHYI0 poib ceirpai Ilpesunent PK, Jlunep namuu - Hypcynran
Ab6umesnu Hazapbaes. Umenno on B mapte 1994 romy BeicTynwi B MI'Y um. JlomoHocoBa ¢ nexnueit
"IIpoext o dhopmupoBanuu EBpazutickoro Coroza I'ocymapcts (EAC)". B mensax mocTmwkeHus CTAaOMIEHOCTH
n 0Oe3omacHOCTH B eBpazmiickoM permoHe H.A. HazapOaeB BuepBblc B HOBEHINEH WCTOPHUHU IPEIIIONKHIT
co3naTh 3PQPEKTUBHO PabOTAIOLINKA COI3 TOCYAapcTB Ha OCHOBE TECHBIX HSKOHOMHYECKHX CBsized. OH
ckazalm: "YuuThIBas pasIUuMs MEXIY CTpaHaMHmy,B < YPOBHSAX PAa3BUTHS PBHIHOYHOM 3KOHOMHKH,
JNEMOKpATH3aI[Mi  TOJIMTHYECKUX IPOLIECCOB, oMbl TpeanaraeM (GOpMHUpPOBaHHE JIONOTHUTEIHHOU
MHTETpallMOHHON CTPYKTYpHl - EBpasmiickoro _Corosza. Llens -cornacoBaHne S5KOHOMHUYECKON MOIUTHUKH U
npuHsATHE O00s3aTeNbHBIX [UIA HWCHOJHEHWs TOCYyHapCTBAMU-YYaCTHHUKAMHU COBMECTHBIX MPOTpaMMm
mpoBeneHust sKoHOMuYeckux pedopm" [I; 27]. Ilpennoxennas Ilpesmaentom Kaszaxctana coBpemeHHas
eBpa3uiickas MHTErpallMOHHAsl CTpaTerusi BO3HUKIAa He ciyvaiiHo.Hapoasli EBpazuu Ha mpoTsHKEHUU
THICSYENICTUH HMMEJIH TECHbIE SKOHOMHUYECKHE, KyJIbTYpHBIE U AyXOBHbIE cBs3H. O eBpasuiicTBe mucaid U
OTCTaWBAJIA OTy HJICI0 Takue JNIHOCTH, Kak ['.B. Bepramckuii u JLH. I'ymunes, I'.B.TpyGerkoit, I1.H.
Capuuknii 1 MHOTHE npyrue. «EBpas3us, Kak reorpadudeckuii Mup, Kak Obl mpeaco3aaHa i 00pa3oBaHusg
eAMHOro rocyaapctBa»- nucan [.B. Bepnaackuii [2]. Beinarommiics yuensiii JILH. I'ymune rosopui:
«3Ha0 OJHO M CKaXxy BaM MO CEKpeTy, uro eciau Poccus Oyner cmaceHa, TO TOJBKO KaK eBpaszuilcKas
IepkaBa M TOJNBKO 4€pe3 eBpasmiicTBo» [3; 289]. Bceit cBoeit xwusHpio u Tpymamu JI. H. I'ymunen
HEYCTaHHO JIOKa3blBal . KOHIEIIINIO ECTECTBEHHOTo OpaTCTBa MEXKAY HapoJaMH HacensBmnMu EBpasuro. B
PecniyOnuke KaszaxcraH BBICOKO IEHST U 4TAT HayyHoe Hacnenue JI.H.I'ymunena.

ITo wnumumatuBe), H.A.Hazapbaeea wums JLH. I'ymmneBa Obuto mipucBoeHO EBpasuiickoMmy
HarmonasgsaoMy YHHBEpCUTETY B I'. ACTaHe.

B noBeiimieii ucropun Kazaxcrana npemnoxxennas H.A. HazapOaeBbiM eBpa3uiickasi HHTETpaluOHHAs
Wies AMefa oA Co00¥ 1 IEeJBIi PSJT YCIEIHBIX MUPOBBIX IPUMEPOB PETHOHAIBHON HHTETPAliH, TAKUX KaK
EBpocoroz, HA®TA, ACEAH, ATEC, IOC u ap. Hambonee mpeAmodYTUTENHLHON SBISAIACH MOMAEITH
EBponeiickoro coro3a, KoTopas OpeArnoiaraia Mo3TaHOe NPOJBMKEHHE OT 30HBI CBOOOTHON TOPrOBIH K
TaMOMKECHHOMY COIO3Y, 3aTeM - K OOIeMy PBIHKY W B KOHEYHOM HTOT€ - K €JUHOMY SKOHOMHYECKOMY U
BamoTHOMY coro3y. [Ipemmoxxenne H.A. HazapOaeBa Hammo OTKIMK M MOAASPKKY Kak B Kazaxcrade, Tak
u B Poccun. 3nauntensnyto pons B craHoBieHuu EADC ceirpan Ipesunent PO B.B. Ilytun. He cayvaitno
H.A Hazap6aeBa u B.B.IlyTnuHa Ha3bIBaroT JOKOMOTHUBaMH eBpasuiickoii naTerpanuu. 13 crpan CHI unero
co3ganuss EADC monmmepkanm m BHec omyTumblid Bkian llpesmment bemopyccumm A.C.Jlykamenko. 3a
co3ganue EADC [Ipe3nneHTs! cTpal — y9acTHHUIL YAOCTOSHBI B Poccuu MeXayHapoaHo# npemun "UenoBek
roga-2014" [4].

OpHako 10 pea’lbHOro BOIUIOUICHUSI €BPa3sHiiCKON MHTerpanuoHHON uaeu llpesuaeHTaM NpHUILIOCH
MPUJIIOKHUTH OYeHb MHOTO ycwinii.He Bce 0JTHO3HAYHO MOJIOXKHUTENEHO BOCTIpHHSIIH (akT co3nanus EADC.
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