C TEM HEKOTOpPbIE MO3UIMH TPEOYIOT CYIIECTBEHHbIX U3MEHEHUN. Tak, mpeiaraeM paccCMOTPETh
BOIIPOC O BHECEHUHM COOTBETCTBYIOIIMX M3MEHEHHUN M JOMNOJHEHWM B ['pa)xmaHCKUil KoJekc
PecnyOnmukn Kazaxcran cremyroniero xapakrepa: BHECTH B 3aKOHOJATEIbCTBO O HACIIEAOBAHUH
[0 3aBEIIAHUIO IOJIOKEHHE O BO3MOXXKHOCTH MCIIOJIb30BaHMsI YNPOLICHHOW (OPMBI 3aBeLaHUs
npu 00CTOSATENBCTBAX (IKCTPEMATIbHBIE CUTYAlluH), PEabHO YIPOXKAIOUIMX 3I0POBBIO U JKU3HU
3aBewiarens (BOJs 3aBellaTess MOXKET ObITh BBIpaXKEHa B MPOCTOI mucbMeHHOU gopme). Taxoke
IpejaraéM BHECTH B 3aKOHOAATEIHCTBO IMOJIO)KEHHWE O BO3MOXKHOCTH MCIIOJIb30BAHMS BUJIEO-
WINA ayauo - 3amuceil kak cnoco0 ¢ukcupoBanus 3aBermanus. [logo6Has ¢gopma 3aBeniaHus
JTaBHO JIETAJIM30BaHAa BO MHOTHMX CTpaHax, WU JaK€ MUCbMEHHAas (opMa HE MOXKET MOJIHOCTHIO
WCKJIIOYMTh BO3MOXHOCTHU IIOPOKA BOJIM 3aBELIATEIBbHON CIEIIKHU.
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MODERN NOTARY OF THE REPUBLIC OF KAZAKHSTAN
AND WAYS OF ITS DEVELOPMENT
Balmagambetov A. A. - Karaganda University named after E.A. Buketov, Bachelor of Law

An important part of the country's legal system, the notary has passed through a difficult
path of formation and reform over the years. Two decades ago, the domestic notary chose the
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Latin model of existence, corresponding to the historically developed Romano-German legal
system in Kazakhstan. The Latin type of notary is organized and operates based on the principles
developed by the International Union of Notaries.

At the same time, today the notary public is at a crossroads: there is a multidirectional
development of legislation. On the one hand, there is a systematic reduction in the types of
notarial actions, on the other-the legislator returns the previously abolished executive inscription,
imposes on the notary a new obligation to perform the role of a certain intermediary in the
transfer of documents on the registration of rights to immovable property between the owner and
the authorized body. In my opinion, these and other processes of legal support of notarial activity
need to be understood in terms of determining the real needs of society for using the potential of
the notary. From this point of view, the legislative process was initially imperfect, because the
attention of developers of projects of normative legal acts constantly slipping conceptual
questions: what are the areas of legal policy in the field of public relations, whether her evolving
regulation, what is the trajectory of changes in social relations, what are the consequences of
draft laws. In general, it should be noted that there is no clearly defined direction of development
of state policy in the field of notaries, which is the most important factor that slows down its
formation and functioning.

The theses that the notary ensures the legal security of civil turnover, "the notary is a part of
the legal infrastructure of the state", "the institution of the notary ensures the constitutional right
of everyone to qualified legal assistance"are memorized. However; it is not specified how, to
what extent, the notary is able to guarantee the security, stability-of public relations, and
economic actions. What are its real guarantees, is notarial activity interesting for the society? It
seems that these questions should be the starting point in determining the ways of development
of the notary model in modern Kazakhstan.

Formed type domestic notary essentially limited to performing only the functions of
identification, which certainly hinders the potential of notaries, it is a rejection of society and
government, as unnecessary bureaucratic institution that creates obstacles for civilian purposes,
and which must, sooner or later disappear with the development of technology, the translation of
all documentation in electronic format.

Active digitalization of notary activity is currently one of the main priorities of the institute's
development in the coming years. This is indicated by the draft law on notaries adopted on
December 2, 2020 at the plenary session of the Chamber of the Majilis of the Parliament.

The main purpose of the development of this draft law is to improve the legislation on
notaries and the legal system for protecting the rights and legitimate interests of individuals and
legal entities. According to the deputies of the Parliament, further digitalization of notarial
activities will ensure the efficiency, transparency and legality of notarial actions performed, and
simplify the processing of notarial documents.

The adopted bill was divided into five blocks. Which we will focus on and consider what
impact these innovations will have on the notary.

The first block is aimed at creating a centralized electronic repository system and an
electronic archive for storing and recording notarial documents, which will increase the
efficiency of notary services. Notaries are granted the right to make written transactions in
electronic form, which will be signed by the parties and the notary using an electronic digital
signature or using a graphic tablet for digital signature. At the same time, at the legislative level,
the issues of posting the necessary information about notarial activities on the Internet resource
are regulated.

The second block of amendments contains the concept of "notarial secrecy". Notarial
secrecy is one of the basic principles and guarantees of notarial activity. The consolidation in the
Law "On Notaries" of the composition of information that constitutes the secret of notarial acts,
legal, organizational and technical measures to protect this information will ensure the
information security of both the citizen and the notary as an institution aimed at ensuring the
civil rights of individuals and legal entities.
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The third set of amendments, unfortunately, was not disclosed in detail, but according to the
deputy B. Kesebayeva, it concerns the regulation of notary management bodies both in the
territories and at the level of the republic.

The fourth set of amendments establishes the creation of a disciplinary commission of the
Republican Notary Chamber, which considers complaints, at the national level.

The fifth set of amendments provides for the introduction of two new notarial acts:
certification of the equivalence of an electronic document to a paper document and certification
of the equivalence of a paper document to an electronic document. This will allow more active
use of modern means of legal communication, as well as formalize legal relations based on
digital technologies [1].

I also want to add to the changes the introduction of the ability to perform remote notary
services, which allow notarization through the use of modern means of telecommunications
(means of communication) via the Internet with the help of digital tools and live “audio-video
calls, as well as with the participation of a witness.

The presence of the client in person in front of the notary is mandatory, although the notary
can identify this person through visual telecommunications, as is the practice in Estonia and
Georgia. For example, Georgian legislation allows for the preparation and certification of
notarial documents if one or more parties are present at the notary's office, while others
participate in this process via a teleconference (video conference or 'Skype). Such notarial action
will really help citizens of Kazakhstan, being in another country, to get notarial services without
restrictions, and also, what is important, quickly and with minimal costs.

The public nature of the notary's activity is determined by the transfer to him of part of the
state functions: to certify rights and obligations, transactions, facts, to endow subjects of public
relations with rights and obligations, to certify their will, ete. Documents originating from a
notary have increased legal, evidentiary force, which should be provided in the legislation: the
regulatory definition of the specified quality needs to be regulated; the establishment of a
requirement for the recognition of the evidentiary value of a notarial document by all bodies,
organizations and persons; an exemption {rom proving the facts and circumstances set out in the
notarial act should be fixed [2]. Ensuring the considered property of a notarial act is the most
important condition for the importance and usefulness of the institution of a notary in economic
and law enforcement relations. Further development of the notary in this direction should be
based on the answer to the question: what are the advantages of the notarial form of transactions?

With an active notary model, the parties to the transaction have the right to expect such
advantages of its notarization as confirmation of ownership of the property by establishing the
legality of the acquisition‘of property rights; compliance with the "single window" principle, in
which the notary is practically the only expert and person accompanying the process of
transferring civil rights; giving the contract the force of a notarial act: evidentiary, executive
force; legal security.

From my prospective there is a requirementof transformation of the notary model, which
will significantly simplify the interaction of citizens and state bodies. Such decisions guiding to
free the former from bureaucratic procedures, reduce the cost of legal support for civil turnover,
and simplify its administrative support. In this direction, the qualified legal assistance provided
by notaries actually becomes such, involving a complex of legal notarial services, and not today's
formal certification of facts and transactions. To be presise notary should strive to meet public
demands for the comprehensive provision of qualified legal assistance, explain and show the
advantages of the notarial form, clearly formulate and provide guarantees for notarization.

Currently in my opinion, most effective way to develop the notary is to be directed to the
transition to an active notary model. What implies: the release of citizens and organizations from
the need to apply to the authorities for the collection of documents; the creation of safe,
transparent conditions for the calculation of the parties to the transaction; ensuring the fulfillment
of tax obligations arising from certified transactions. That is, the model of the Latin notary is a
mandatory and important part of the legal systems in advanced states. It is appropriate to
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maintain this role of the notary in The Republic of Kazakhstan as well. At the same time, not to
forget the need to reconsider the forms of notary assistance in order to match the level of
economic development of the state and the prospects for further development.
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ITPABOBOE PEI'YJIMNPOBAHUE JIMYHbIX HEUMYIIECTBEHHbIX
OTHOIIEHUHA B 3BAKOHOJATEJIbCTBE YKPAUHBI

Jlymxo A.A., k.10.H., OoyeHm, 0oyeHm Kapeopvl 2parcOaHCKO-NPaso8sixX OUCYURIUH
ropuouyeckoeo gaxyrvmema JIb808CK020 20CY0APCMBEHHO20 YHUBEPCUMEMA BHYMPEHHUX 0€ll,
2. JIveos, Ykpauna

B Konctutyuun YKpauHbl yKa3aHO, YTO 4YEJIOBEK, €ro.’KH3Hb, HeCTb U JIOCTOMHCTBO,
HEMPUKOCHOBEHHOCTh M 0€30IMaCHOCTh MPU3HAIOTCS] HaUBBICIIECH COMMANBEHON IIEHHOCTHIO (CT. 3
Koucturynuu Ykpaunst [1]). CoOnrogenue u 3amuTa IpaB u,.CBOOO YelOoBEKa U Tpa)<IaHUHA
SBJISICTCSl TJIAaBHOM 3ajauyeil rocyaapcTBa, NMPU3HAETCS, YTO BCE JIOJIMA CBOOOIHBI U PaBHBI B
CBOEM JIOCTOMHCTBE U TMpaBax, a caMu MpaBa U CBOOOJIbI YETIOBEKa HEOTUYKIAEMbI U HEPYLIUMBI
(ct. 21 Koucrurymuu Ykpaunsl [1]). 3akpenuB B KoHCTHTYHMM YKpauHBI 3TH TOJIOXKEHUS,
3aKOHOJIaTeb OTPA3UI YEJIIOBEUECKHE LIEHHOCTH, COEPMKAIIMECS B LIEJIOM psJIe MEKTyHapOIHO-
IIPaBOBBIX JOKYMEHTOB U COIJIAILICHUM, y4aCTHULEH KOTOPBIX ABJISICTCS Y KpauHa.

Oco0oe BHUMaHKE 00palIeHO CEeroHs Ha MpobaeMy JTUYHBIX HEUMYIIECTBEHHBIX MpaB. ITO
00yCIJIOBJICHO X MECTOM B CUCTEME IPAKAAHCKUX OTHOIICHHA.

['paxxnanckuii Komeke YKpauHbl [2] yCTaHABIMBAET MOHATHE PETYIUPYEMBIX TPakKIaHCKUM
3aKOHOJIaTEILCTBOM TPAXKIAHCKMX MPABOOTHOUIEHUH, KOTOpPhIE MOXHO pa3/leliuTh Ha JBE
IpyNNbl: a) JIMYHblE HEHMMYLIECTBEHHbIE U 0) MMYIIECTBEHHbIE OTHOILIEHHUS, OCHOBAHHBIE Ha
IOPUIMYECKOM PaBEHCTBE, CBOOOTHOM BOJICH3BSIBICHUH, UMYIIECTBEHHOW CaMOCTOSITETLHOCTU
ux yuactHUKoB (4. 1 ct./1 'K Ykpauns [2]).

B TI'K Vkpaunbl  #MeeTcsd oOTAenbHas KHUra «JIuuHble HEMMYLIECTBEHHBIE IIpaBa
(bu3NYECKOTO JINLAY» . DTUM, BO-TIEPBbIX, NOYEPKUBAETCS BaXKHOCTh JIMYHBIX HEUMYIIIECTBEHHBIX
MpaB [0 CPaBHEHUIO C JAPYTHUMH IpaBaMu, PETyIUPYIOMUMHUCS ['pakIaHCKUM KOJEKCOM M, BO-
BTOPBIX, 3aKOHOJATEIBHO 3aKPEIUIAETCA IOJIOKEHUE O TOM, YTO JIMYHBIE HEMMYIECTBEHHBIC
MpaBa HE TOJBKO 3AMMINAIOTCS TPAXIAaHCKUM 3aKOHOAATEIbCTBOM, HO M PETYJIUPYIOTCS UM.

Takum 00pa3oM IUYHbIE HEUMYLIECTBEHHBbIE MPABOOTHOIICHUS SIBISIOTCSI HE TOJIBKO
MOJIHOUECHHBIM  MPEAMETOM  TIPaKJAHCKO-NIPAaBOBOTO  PEryJUpOBaHUS HAa  YpPOBHE C
MMYIIECTBEHHBIMU OTHOIICHUSIMU, HO M HMMEIOT COOTBETCTBYIOLIMN HPHUOPUTET IEpel HUMH,
MOCKOJIBKY CTPYKTYpPHO YKa3aHHbIE IE€pPBBIMU TMpPU ONPEACICHUU MpeaMeTa TpakIaHCKO-
IIPaBOBOTO PETYIUPOBAHMUSL.

JlnyHble HEMMYILIECTBEHHBIE OTHOILECHUS JENATCA HA JIBE TPYNNbL: 1) JMYHBbIE OTHOILICHUS,
CBSI3aHHbBIE C UMYIIECTBEHHBIMH (HAIpUMeEp, aBTOPCKUE, MAaTEHTHBIE, APYTUe BUIbl OTHOIIECHUN
WHTEIJICKTyallbHOM ~ COOCTBEHHOCTH); 2) JUYHBIE OTHOIICHWS, HE  CBs3aHHBIE C
MMYILIECTBEHHBIMU (HampuUMep, IPaBo Ha YECTh, HA TalHy KOPPECTIOHACHIIUU U T.I1.).

Jlis Gonee TMOJHOTO TMPEACTABICHUS CYUIHOCTH JIMYHBIX HEUMYIIECTBEHHBIX IMPaB Kak
rpa)xIaHCKUX, CIeayeT 00paTUThCS K BOMPOCY O MPEAMETe TPaXkIaHCKOro Mpasa, TPaJAULIMOHHO
U TIO CeH JICHb SIBIISIONIETOCS JUCKYCCHOHHBIM, OCOOCHHO B OTHOIIICHUHU PETYJIUPOBAHUS JTHYHBIX
HEMMYIIECTBEHHBIX OTHOILICHUM.
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