YCTaHBIM COJI HOPMaHBIH ©3T¢ JI¢ ©3TepiCiHIe KepiHemi: erep OYpPBIHFB pelaKIHUsIMEH OPBIHIAYIIBIHBIH
JKYMBIC ICTE€y JKOHIHAErl KeliciM, sSFHM MIApTThl OY3FaH JKarjaija FaHa TYTBIHYIIbIFA KEITIPUIreH
IIBIFBIHHBIH OPHBIH TOJBIK TONTHIPATHIH. MyHmall HOpPMaHBIH JKeKe ab3alka aybICTBIPBUIYBl MYHIal
CaHKIUSAHBI 28-0anTa KapacTBIPBUIFAH KYMBICTBI (KBI3MET KOPCETYZl) OphIHAAY Mep3iMiH Oy3FaHBl YILIIH
cajapiapMeH Oipre Komanyra MyMKIHIIK Oepei.

Kazakctan PecmyOnmkachIHBIH a3aMaTThIK KOJEKCI IIAPTTHIK-MYJIKTIK KYKBIK KATBIHACTAPBIHBIH
OpTYPJIi callaChIHAAFbI KaThIHACTApAbl 0achIM PEeTTEiIi *KoHE OHBIH HOpMaapbiH, O9piHEeH OYpBIH, KeliciM
JKacapaa KOMMEPITUSIIBIK ITaiia aryasl KO3ACUTIH KOCIIKepIIep - HeTi3ri KaThICYIIbUIap O0IBIT TaObIIaThIH
KeTicIM-IIapTTapAbl perreyre OarbITTanrad. JlaMblFaH HApPBIKTHIK SKOHOMHKAHBIH OAacThl KATBICYIIBICHI
0O0JIBITT TAOBUTATHIH TYTHIHYIIBI CHSIKTHI JICI3 TApaNThIH MYJICICpiH KOpFay/ia Naijaiana ataTblH HopManap
MYyJIIeM JKOK gaeyre Oomansl. Kaszakcran PecrmyOnmMKachIHBIH a3aMaTTBIK KOJIEKCIHAE «TYTHIHYIIBD)
TYCIHITIHIH, OHBI MIHACTTEMEIIK KaThIHACTapFa o3r¢ ¢ KATBICYIIbUIapAaH JapajaidThIH  HAKTHI
AHBIKTAMACKHIHBIH KOKTBIFBIH aTall eTyre 00Iajbl.

JKorapelma aranFaH TYTBIHYIIBIHBIH KYKBIFBIH KOpPFay OOWBIHINIA KATBIHACTAPABl PETTEYMCTi
KaNIIBUTBIKTApARl KOO VIOiH, OI3MiH TMiKipiMi3Ile, KeNiCciM-MMapTTBHIK KaThlHACTApAa oOJICi3 TapamnThl
OlnmipeTiH A3aMaTTBIK KOMEKCTI «TYTBIHYIIBDY TYCIHITIMEH TOJBIKTHIPY KaxeT. OChIFaH Opail «TYTHIHYIIIBI
JIETEeHIMI3 Mmaijja Ta0y /bl KO3IeMEHTIH, TeK KaHa 63 MYKTaXIbIFbIH KaHAFATTAHBIPY VIIIH Tayapbl UCICHY
HEeMece JKYMBICKA, KOPCETUICTIH KBI3METKE TaICHIPBIC OEPETIH KeKe TYJIFay JNereH aHbIKTaMa Oepyni KeH
CaHalMBbI3.
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AJIBTEPHATHUBHBIE CIIOCOBbI PASPEHIEHUSA TPAKKIAHCKUX CITOPOB
B 3APYBEKHBIX CTPAHAX

Tnanun K.E. — macucmpanm Kapl'V um.E.A.bykemoea

BaxxHOCTh pa3pa@oTKH albTepHATUBHBIX CIOCOOOB pa3pelIeHus] CIIOPOB YaCTHOIPABOBOIO XapakTepa
ompenenseTcs: TeM. 00CTOATEALCTBOM, YTO He Bcerga Tpedyercst oOpaiieHue K cyneOHol ¢dopme 3aIiuThl
npaBa, a B HEKOTOPBIX 'CAyYasx MOake HelenecooOpa3sHo. YUYaCTHUKU CIOpa HMMEIOT OIpeAeieHHBIE
BO3MOXKHOCTH CaMOCTOSTENIEHO YPEeTyInpoBaTh crop. Y cerogHs Ha MyTH CO3AaHMS allbTEPHATUBHBIX HopM
paspelieHUs KOH(PANKTOB YaCTHOIPABOBOTO XapaKTepa ABJISCTCS cepbe3Ho mpobaemori[1].

AnbTepHAaTHBHbBIE CHOCOOBI PACCMOTPEHHUS CIIOPOB MOJYYHIIO HMIMPOKOE pacnpocTpaHeHue B EBporre,
CIITA, Anriun 20-25 neT Ha3aj, ¥ B HACTOAIIEE BPeMs Ha JOJI0 BHECYACOHBIX HHCTHTYTOB MPUXOIUTHCS OT
25-50% paspemaembix crmopoB[2]. Hampumep, B KHP Tompko 3a 1995-1998 rr. wepe3 ABK-mpouenypst
OBUIO pa3pelieHo cBbille 62 ThIc. cropoB. M3 HuX mopsaka 25% - MO KOMMEPYECKHM CIOpaM MEXIy
kommaHusmu[3].

HayamoMm 1mmMpoKoro pacnpocTpaHeHHs allbTePHATHBHBIX Ipoleayp B cyaeOHoi cucreme CIIIA
nociayxuio npuaatde B 1990 romy Axrta o pedopme rpaxganckoro cygompousBoictsa[4]. JlaHHBII
HOPMAaTUBHO-TIPABOBOM aKT MpenycMaTpuBall CO3JaHHE B KaxaoM (deaepaqbHOM CyIaeOHOM OKpyre
CHEeMATBLHBIX PEKOMEH/IATEIEHBIX KOMUTETOB 10 pa3paboTke MepOIIpUsITHiA, CBsI3aHHBIX ¢ ABK.

B 1998 r. Obul mpuHiAT 3aKOH 00 aabTEPHATUBHOM pa3pelICHHH CIIOPOB, COIJIACHO KOTOPOMY
okpyskHbIe cyasl CHIA o0s3pIBannCch MpeiaraTb CTOPOHaM CIopa KaKk MUHUMYM OAMH U3 CYIIECTBYIOMIUX
CHoCcO0OB aJbTEPHATHBHOTO Pa3pELICHUs] U YPErYIUPOBaHUs CIIOPOB, IPUYEM PEKOMEHIOBAJIMCH TaKUe, KaKk
TTOCPETHUYECTBO, HE3aBUCHMAs dKcrepTr3a u apouTtpax. B 2001 r. 611 pa3paboTad u peKOMEHIOBAH IS
npuHsATHA B mrTaTax EanHo0OpasHBIl 3aKOH O MOCpEIHUYECTBE, B KOTOPOM HAILIO CBOE OTPa)KCHHE
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MOCIIeZIOBATENIbHOE pa3TpaHUUYCHHE MCSITeNTFHOCTH TOCPETHUKAa W apOuTpa - UM, Ybsl JeATeNbHOCTDb
3a4aCTYIO OTOX/IECTBIISIETCS, YTO BBUTUBAETCS B IPU3HAHKE 32 MMOCPEAHUKOM (IIPUMHUPHUTEIEM, MEIHATOPOM)
MpaBa TPUHATUS OKOHYATEIBHOTO pelIeHus, oOs3aTenbHOro st ctopoH[4]. [anneiii 3akoH mNpu3BaH
OKOHYATEJIFHO Pa3/eIuTh (PYHKIUU TMOCPETHUKA, SBISIFOIIETOCS 3KCIEPTOM M JUIUIOMATOM, W (PYHKIIUU
apobutpa (cyampn).

W cerogns B aMepHKaHCKHX CyJaxX BOIPOC 3aKIIOYaeTcss HE B TOM, IPHUMEHSTh AIbTEPHATHBHOE
CYAONPOM3BOACTBO WM HET, & B TOM, KaKHE CPEACTBA M CIOCOOBI SIBIAIOTCS HauOoJiee MOAXOAALIINMU IS
MPUMUPEHHST CTOPOH WIIM ISl pas3pellieHds Cropa o Hadana cyneOHoro pazbuparenbctBa. OCHOBHOE
Ha3HAYeHHE JTHUX MPOLEAYp 3aKII0YaeTcsi B TOM, YTO C HMX IIOMOIIBIO MPOUCXOANUT OTCEHBAHHE TEX
IPaXJaHCKUX JeJl, KOTOPbIC B ACHCTBUTEIBHOCTH HE HY>KAAIOTCS B IOJTHOM CyIeOHOM pa30upaTenbCTBE.

I[Ipu stom B Hactosimee Bpemsa B CIIIA paspaboraHa M aKTHBHO IpHMEHsSETCS Mpolexypa
MUHUpPa30UpaTeabCcTBa TPU  pa3pelieHuN KOMMEpPYECKHX CIIOpPOB, pa3paboTaHHas AMEPUKaHCKOH
apOutpaxHoi acconmanueii[4]. JlaHHas mporeaypa BKItO4YaeT B ce0s 16 MyHKTOB, KOTOPBIC, [0 MHEHHIO
Pa3paboTUYMKOB, NOJDKHBI OOJETYHUTh Pa3pellieHHe CIopa PYKOBOAUTENSM, MPU 3TOM B KaXIbld U3 9THX
MYHKTOB MOTYT BHOCUThCSI H3MeHeHMH. OCHOBHAasi WJes MHHH-pa30oHUparenbcTBa 3aKIIOYacTcs B
BO3paIlleHUN OTBETCTBEHHOCTH 3a pa3pelieHHe NEIOBBIX CIHOPOB B PYKH MPEANPHUHUMATENEH - CTOPOH B
IOPUIMYECKOM CIIOpE - BCTPEUAIOTCS] B NPUCYTCTBUU HEHUTPAILHOTO KOHCYJIBTAHTA W, BBHICIYIIAB MHEHUS
00€HX CTOPOH, MBITAIOTCS CHOPMYIIUPOBATH JOOPOBOJILHOE COTIIANICHHUE.

B pycne BamsHMA MEXIyHapOAHOTO OIBITA ATbTEPHATUBHBIX CHOCOOOB pa3pemIeHUsi KOH(MIMKTOB
YacTHOINIPABOBOTO  XapakTepa cjeayeT oOpaTHTh BHUMaHUE _Ha' . cBOeQOpasue  IpaKIaHCKOTO
nporeccyaibHOro npasa SAnonun. Jonroe BpeMs cTpaHa He UMeia KOHTAKTOB-C 3amaloM, IMoKa He 3aHsia
BeJIylllee MECTO B MHPOBO# NouTuKe. Bo BTopoii nosoBuHe 19 Beka ObUia poBeeHa Konudukanus, B 1980
npusar I'TIK, cocraBnenssiii nox BausHUEM Hemenkoro mnpasa[S]..Tak ke nocie Bropoil MupoBoil BOHHBI
SnoHuss Bena MHOTO —aHTIIO-aMEPHKAHCKUX —3aMMCTBOBAHMIA | B TPaXIaHCKWH mporecc. B Hem
pacrpocTpaHeHbl pa3lInvHbIe BUIBI MHPOBBIX COTJIAINICHHUH, MTO3TOMY CyneOHas JEATeIbHOCTh B 00JIACTH
OTHOIIIEHUH YaCTHBIX JIUI] CBOJUTHCS Yallle BCETO K WX MPUMHUPEHHIO, a HE pa3pelieHus Jela 1Mo CyIECTBY.
3TO CB3BIBAIOT C TEM, YTO NICHXOJIOTHS SITIOHIIEB TAKOBA, YTO BBI30B B CY/I SIBIISIETCS TIO30POM.

B SlmoHMu mnpuMHpUTENBHBIC MPOLUEAYPHl PECYIUPYIOTCS CHEIHATbHBIM 3aKOHOJATEIILCTBOM (B
YaCTHOCTH, 3aKOHOM O MPUMHUPECHHH 10 TPKIAHCKUM nenam)[6]. YuuTeiBas, 4ro oOpalieHue B CyX I10
TpaJuLMU pacCMaTPUBACTCS KaK MOBEJCHUE, TOCTOWHOE IOPULIaHNs, IPUMHUPHUTENbHBIC TPOLEAYPHI LTUPOKO
pactpoctpanensl B Anonuu. [lake apOuTpak TO 9TOH NPUYMHE HE CTONb HOMYJSIPEH: CUHUTAETCS
HEMPUJINYHBIM TIPEABUAETh 3apaHee, HMTO JIOTOBOP MOXET MOpPOIWTh CHOp M 4YTO B CIy4yae ero
BO3HUKHOBCHHS OH HE MOXKET OBbITh pa3pelicH MyTeM MpsIMbIX, OCHOBAHHBIX Ha JOOPOIl BoJie KOHTAKTOB
3aWHTEPECOBAHHBIX CTOPOHY.

B Hopserun tpeOyercs, uToOBL 70 OOpalieHHs B CyI IO OOJBIIMHCTBY TI'Pa)KAaHCKHX JIEI
MpeaNpUHAMAJach MOMBITKA TPAMUPEHAS CTOPOH B COTJIACUTENIFHOM COBETE, KOTOPBIA 0Opasyercs mpu
KaxxaoMm MyHununanurere[S]. YieHsl 5THX cOBETOB M30MpAIOTCs, KaKk MPaBWIO, HE U3 IOPUCTOB. Psn nen:
WUCKHA K TOCYJapCTBECHHBIM M MYHHUIIMTIANILHBIM BJACTSM, Jiena 00 MMYIIECTBE CYIPYTOB, YCTaHOBJIICHUU
OTIIOBCTBA, MATEHTAX; HE PACCMATPHUBAIOTCA B COTJIACUTENIbHBIX COBETaX.

Bo ®paniuyn. npuMUpUTEIEHBIC TTPOIEAYPHl PETYIUPYIOTCS HOBBIM ['paXKHaHCKUM MPOIECCYaTbHBIM
KOJEKCOM, COJIEepP KaLIMM3HAYUTEIbHOE KOJWYECTBO HOPM, ONPEACISIOIMX caMy NPUMHUPUTEILHYIO
MIpOLEAYPY.

IIpumenatembrO, uTo B I'TIK dpaHiiny pa3rpaHUYIUBAIOTCS MPUMHAPUTEIBHBIC MPOIIETYPHI 0€3 yJacTus
MPUMHPUTEIIST W' MPUMHUPUTEIBHBIE TMPOLEAYPHl C ydactuem mnpumuputens. CopelicTBue NPUMHUPEHUIO
BMEHCHO B 00513@aHHOCTh CYbH (CT. 21), IpK 3TOM CY/bs BIIPaBEe HA3HAYMTH TPETHE JIMIIO JJIS 3aC/TyIIMBAHUS
1 BBIACHEHUS B3aMMHBIX MPETEH3UH CTOPOH, IPUYEM ITO MOXKET OBITh (DU3MUECKOE JIUIIO WIM OPTaHM3aLINS
[5]:

I'TIK ®panium ycTaHaBIMBaeT, 4TO (PU3UYECKOE JIUIO, BBICTYIAIONICE B KAaYeCTBE MPUMHUPHUTEI,
JTIOJDKHO OTBEUYATh CIIEAYIONUM TpeOoBanusaM (cT. 131-5):

* HE UMETb CyJUMOCTH, HE OBITh JULICHHBIM JICECIIOCOOHOCTH I MPAaB, YKa3aHHBIX B KapToTeke N 2
Peectpa kpumuHAaTMCTHYECKOTO YyueTa (MMeeTcs B BUAY HalMOHAbHAs KapTtoreka Peectpa
KPUMUHAIIMCTHYECKOT0 Y4eTa OCYKISHHBIX, HAXOAAIIAsAC B BeleHUH MUHUCTepCTBa FocTHINN DpaHIyn);

* HE COBEpIIATh JICHCTBHH, MOCSTAIOIINX HA YECTh, OPSIIOYHOCTD U JOOPBIC HPABbI, KOTOPHIE BIEKYT
MUCIUILUTHHAPHYIO WJIA aJMHUHHCTPATHBHYI0 OTBETCTBEHHOCTh B BHJI€ OTCTPAaHCHHS OT WCHOJTHCHHUS
00513aHHOCTEH, YBOJIBHEHUSI C paOOTHI U T.1I1.;

* 00magaTh ¢ y4ETOM HACTOAIICH WM IPOLUION NEATCIbHOCTH HEOOXOAMMOH KBanupuKarmen
MIPUMEHUTENBHO K XapaKTepy CIopa;
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*  JI0Ka3aTh HAIMYHE B 3aBUCHMOCTH OT OOCTOSITEIBCTB COOTBETCTBYIONIETO 0Opa30BaHMsI WUIIK OIBITA
JUTSL OCYIIIECTBIICHUS TAHHOM JIeITEbHOCTH;

* TIPEJCTAaBUTh TapaHTUW HE3aWHTEPECOBAHHOCTH, HEOOXOJMMOU IS OCYIIECTBICHUS TPUMUPCHUS
CTOpOH [5].

Coracuo ct. 131-6 I'TIK ®pannuu cynedHOoe MOCTaHOBIICHHE O PUMHUPHUTEIILHON MPoIeIype TOJDKHO
COJiepKaTh yKa3aHWE O COIVIACHHM CTOPOH Ha €€ MpOBEJCHHE, O HA3HAYCHWW MPUMHUPUTENS U O
MEPBOHAYAIILHOM CPOKE BBINIOJIHEHUS WM TopydeHHs cyna. Kpome Toro, B cyaeOHOM NOCTaHOBICHHU
YKa3bIBaeTCsl CyMMa aBaHca, yIulaunBaeMast IPUMUPUTEITIO B CUET BO3HATPAXICHHS (B IIpeerax Kak MOXHO
0oJ1ee OJIM3KUX K MIPEAIIoIaracéMoMy €ro pasMepy).

[Ipumupenne cTopoH BO3MOXKHO Ha CTaJuH, MPEOIIECTBYIOIIEH cyaeOHOMY mpomeccy. 1o ecTb
CTOPOHBI TICPBOHAYAIBHO MOTYT OOpaTUThCS B CyI C 3alpoCOM O NPOBESACHUHU IpeIBapUTEIhHON
npuMmupuTeasHoi mpoueaypbl (ct. 830 I'TIK ®pannuu). B 3TOoM ciiydyae npuMHpEeHHE ~MOXKET. ObITh
OCYIIECTBICHO CYIbCH WM HA3HAYCHHBIM JUIS OTOH IEeTu CYyACOHBIM NPUMHUPHUTENEM, Kak 3TO
npexycmarpusaet Jlekpet ot 20 mapta 1978 . Ne 78-381 [4].

ANbTEepHATHBHBIE METOJBI pa3pelICHUs] CIIOPOB YJCIIEBAT M YCKOPSAT XO3SHCTBEHHBIH IpoIiecc,
MOBBICST CTENEHb JOCTYITHOCTH U JOBEPHS K TIPABOCYTUIO.

3aKOHO/IATENBHBIX, KOHIIENITYaIbHBIX U KAKUX-THOO0 JAPYTHX 3allpPETOB IS BBEICHUS TAKUX MPOIEAYD B
CYZOIIPOM3BOICTBE, OCYIIECTBISIEMOM TOCYIAPCTBEHHBIMU CYJIaMH, HE UMEETCSI.

AHamu3  MEXIYHApOIHOTO  OIbITa  ANBTEPHATHBHBIX  CIIOCOOOB  pa3pemieHHs . KOH(QIIUKTOB
YaCTHONPABOBOTO XapaKTepa CBHUJETEIECTBYET O BO3MOXXHOCTH. W YCICHIHOCTH HCIOJIb30BAHUS
QIBTEPHATUBHBIX METOJIOB pa3pemieHus cropoB. IIpu 3TOM MOXHO MO#TH JiKMO0 1O MYTH OMBITa JPYTHX
rocynapcTB, JHOO pa3paboTke HOBOro, KOTOpOe OylIeT VAOBIETBOPSTH KyJIbTYPHO-UCTOPUYECKUM
0COOEHHOCTSAIM COBPEMEHHOTO 00IIeCTBa, HE 3PS PsJ YUCHBIX BBIACISIOT OCHOBHOW MPOOIEeMON BHEAPEHUS
QIBTEPHATUBHEIX METOJIOB YPETYJIUPOBAHUS CIIOPOB YaCTHOIPABOBOT'O XapaKTepa - MCHTAJIUTET.

[MoBcemecTHOMY ¥ OBICTPOMY BHEIPEHHIO AILTEPHATUBHBIX ~METOJIOB pa3pelIeHUs IPABOBBIX
KOH(JIMKTOB TPEISTCTBYIOT COIMANTBHO-TICHXOJ0rHYecKre PaKTOphl POCCUICKOTO 00IIecTBa, CBA3aHHbBIC, B
YaCTHOCTH, C OCOOEHHOCTSIMH HAIlMOHATHLHOT'O XapaKTepa U MPAaBOBOM OTUYKJICHUHU JIMIHOCTH.

Ha mamr B3risia, B OCHOBE paspelieHUs KOH(JIMKTA YaCTHOMPABOBOI'O XapaKTepa JOJDKHA JIeKaTh
cB00OJI1a BOJICU3BSBIICHUS CTOPOH, N0O «HUKTO HUMEro HE JIeJTaeT XOPOIIIO, €CIIH OTO HE POTUB BOJIH, JaXKeE
€CITH YeJIOBEK JIeNIAeT YTO-TO XOPOLIOH.
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