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To the problem of the normative basis of migration
in the Republic of Kazakhstan

The problem of migration is characterizing with special complexity, as it covers not only legal aspects, but al-
so the problems of sociology, demograthy, political economy, ethnogeography, the problems of labor re-
sources in the economics. The legal aspect have the special important place, because the migration is closely
connected with the legal security, regulation and organization of migration processes, from which depends
other problems of essential value for living conditions of the society.
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The Declaration of the State Independence brought many changes and challenges to the development
of the country. As many other countries of the former Soviet Union, Kazakhstan‘also began to construct
a new political, economical, legal country and an open democratic society with the market economy.

The entry into the world community and an active participation in the market economic system of the
Republic of Kazakhstan has influenced development itself. Today Kazakhstan is considered as one of the
most reached countries in the globalization and secure of world relations with its high potential to create
a peaceful community. It proves firstly human dimension that is considered to be the highest value in the
country according to the first article of the Republic of Kazakhstan’s Constitution [1].

However, there are several problems regarding the protection of the rights and fundamental freedoms
of people and citizens. One of them is the problem of international migration, or in other words, «irregular
migration», «undocumented migration» or «illegal migration», which is mostly illegal inflow of non-citizens
to the foreign countries.

Migration is a global problem in the context of globalization nowadays. The main task of almost all
states is to regulate legal and illegal migration that is flown on their territories. The problem of illegal migra-
tion became one of the vital issues for the'economically developed states. In most cases it depends on non-
appropriate economically conditions of home countries where people have to enter the foreign higher-income
country in violation of country's laws. The issue of migration is also relevant for Kazakhstan, because Ka-
zakhstan has become a major country of destination for foreign workers through its high level of economic
growth.

In the global scale of/migration process the countries of Central Asia and CIS states are emerging
as transit regions themselves. Kazakhstan is also a state of transit and origin in Central Asia on a sub-
regional scale. The citizens from neighbouring states as Tajikistan, Kyrgyzstan, Uzbekistan, Turkmenistan,
China and Mongolia use the territory of Kazakhstan as a transit way to Russia and Europe. From ancient
years the territory of Kazakh land was a transit for the caravans of goods and it remains the same nowadays.

The characteristic feature of migration refers to a mass character. Migration appears as a movement
of people in large numbers then. In this regard, we note that migration has a great impact on functioning
on any sphere of society. Kazakhstan, for sure, refers to the economic investment. Being the country with
an expanded-employment opportunities Kazakhstan attracts attention of citizens from less developed coun-
tries.<All varieties and forms of labour migration are actively present in Kazakhstan where local residents
refuse to work due to the low wages. Agriculture, construction and the services sector are considered to be
low skilled jobs. Moreover, there is an advantage of labour migration where employer hire good-trained and
narrow-skilled professionals from the developed countries. In such a way Kazakhstan tries to attract foreign
investors to the development and improvement of state economy.

As an origin, transit and destination country of labour migration, Kazakhstan gives such a good oppor-
tunity as to send its citizens to the developed countries with the purpose of upgrading their qualifications,
learning new specialties and obtaining new work skills in the sphere of advanced technologies and organiz-
ing the labour process, which leads to an increase in the competitiveness of the national labour market.
This is an advantage in the sphere of supporting temporary state labour migration.
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According to the Conception of the migration policy of the Republic of Kazakhstan in 2007-2015, sev-
eral phenomena characterize current process of the migration within the country:

1. Growth of labour migration. In 2006 it brought about 40.9 thousand people or 0,51 % of the eco-
nomically active population within the quota of foreign labour for employment on the territory of the Repub-
lic of Kazakhstan. The Government of the Republic of Kazakhstan establishes it annually. Due to the in-
creasing economic attractiveness of Kazakhstan, a great number of migrant workers wish to work in Kazakh-
stan as well;

2. Increasing of illegal migration. The geopolitical position of Kazakhstan, the transparency of the bor-
ders with the CIS countries, the lack of a single coherent policy and the imperfection of legislative base,
a favourable economic climate, socio-political stability, a liberal international migration policies are key fac-
tors that contribute to illegal migration. During the legalization in 2006, there were revealed 164,5 thousand
foreigners who work illegally on the territory of the Republic;

3. Presence of refugees. Accession to the UN Convention on the Status of Refugees in 1951 and Proto-
col of 1967, an unstable socio-economic and socio-political situation in some neighbouring states have led
to the presence of refugees in the Republic of Kazakhstan. The number of refugees in‘the country reached
at 582 in 2006;

4. Intense of internal migration. It was created by the migration from rural areas to regions with higher
levels of life and infrastructure, and from ecologically disadvantaged regions to regions with better environ-
mental management [2].

Labour migration is the movement of people across national borders for seeking good salary and condi-
tions in employment. Law on Legal Status of Foreigners in the Republic of Kazakhstan from June 19, 1995
sets the basic rights and duties for the foreigners in the Republic. In accordance with it, the foreigners can
carry labour activity on the basis and in the order established by the legislation and international contracts
of the Republic of Kazakhstan just like the fellow citizens with certain limitations on the labour activity
of the foreigners (Article 6) [3]. Thus, paragraph 4, Article 12 of the Constitution of the Republic of Kazakh-
stan states the same that the foreigners and people without citizenship in the Republic of Kazakhstan have
rights and freedoms, as well as bear responsibilities-established for the citizens unless otherwise stipulated
by the Constitution, laws and international treaties{[1]. The concept of «labour migration» includes not only
the employment of foreigners and people who-do not have citizenship of certain country in the Republic
of Kazakhstan, but also export our citizens for work. There were created governmental bodies and arranged
intergovernmental agreements for the protection of the rights and fundamental freedoms of own citizens
abroad. All this suggests that labour migration is a complex, nation-wide problem where migrant workers,
on the one hand, should have the right to equality of opportunity in employment, on the other hand —
a priority must be attributed to the protection of internal labour markets in regulation of labour migration,
which is declared by the Law of Republic of Kazakhstan «On Population Migrationy (Article 5) [4].

As it is already known; many factors influence on the level of labour migration. They primarily include
the constitutional construction, political system, economic development of state and an adequate legislative
support. The Republi¢’ of Kazakhstan in the last two decades attracts foreign workers and it should be em-
phasized that the state is making efforts to control labour migration. However, there are a number of other
problems that are well known for the experts, but, nevertheless, cannot be solved over the years. First
of them is the violation of conditions of entry of foreign labour. In this regard, the Head of State, speaking
at the Foreign Investors Council, said, «from year to year the number of attracting foreign workers is increas-
ing. This is justified if high-quality narrow specialists as engineers and technologists are invited to the coun-
try. But in reality, within the quota allocated to Kazakhstan such labour workers come to work where there is
no shortage in our country. They are cooks, workers of different building trades. There also exists quite
widespread unjustified differentiation of wages and differences in social allowances of foreign and local
workers. In turn, foreign employers often do not meet the conditions for vocational training of local person-
nel, having to produce excessive demands on our fellow citizens in the selection of the work on a competi-
tive basis».

Another set of problems is related to the labour migration within the CIS. Kazakhstan, as a dynamically
developing country, is attractive to the citizens of neighbouring states seeking work outside their nationality.
Thus, they are labour migrants from Kyrgyzstan, Uzbekistan and Tajikistan, as it was mentioned above.
Of course, the world financial crisis reduced inflow of labour migrants, but their total number remains con-
siderably higher, especially its latent part. The most common violations of employers in Kazakhstan to the
migrant workers are to bring to work without entering into an employment contract, without providing
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the appropriate conditions and safety, as well as partial payment or even non-payment of labour. There is
sometimes a separate application form forced labour, etc. In the meantime, all states — members of the ILO,
including Kazakhstan, have an obligation arising from the very membership in the Organization, even if they
have not ratified a convention, including respect of migrant workers. It comprises following fundamental
principles such as freedom of association and effective recognition of the right to collective bargaining
agreements; the elimination of all forms of forced labour or compulsory labour, effective abolition of child
labour, elimination of discrimination in employment and occupation. All these rules are universal, and they
should be applied by all Member States of the ILO, regardless of the level of economic development [5].
These problems, which were mentioned by the member of Constitutional Council of the Republic of Ka-
zakhstan A.M.Nurmagambetov, are the main ones in labour market migration. It is clear that such a situation
can occur easily in the Republic. Today Kazakhstan has been seen as a major growth of irregular and.unau-
thorized labour migration. However, any evaluation of its scope is obstructed by a number of factors, such as
the absence of a visa regime with most of the former Soviet Union Republics, a high level of informal‘em-
ployment in some sectors of the economy, such as, trade, construction, transport, and etc. Of course, these
spheres of illegal labour migration can lead to the violation of the rights of working/people that was an-
nounced earlier by the President of Kazakhstan.

Through the establishing democratic legal state Kazakhstan made the formation of the legislative
framework for the legal regulation of labour and the status of migrant workers.

Kazakhstan has been an ILO member since 1993 and ratified 16.conventions of the International La-
bour Organization, including 8 fundamental conventions. Along with the above ILO conventions, Kazakh-
stan has ratified a number of international human rights conventions that are important for the protection
of migrant workers’ rights. In particular, these include the International Covenant on Economic, Social and
Cultural Rights, the International Covenant on Civil and Political Rights, the Convention on the Elimination
of All Forms of Discrimination against Women and its Optional Protocol, the Convention on the Rights
of the Child and two Optional Protocols to it.

At the regional level, the Republic of Kazakhstan is‘a party to.a number of multilateral labour migration
agreements concluded by members of the Commonwealth of Independent States (CIS). Amongst them, it is
worth mentioning the 1994 Agreement on Cooperation in the Sphere of Labour Migration and Social Protec-
tion of Migrant Workers, the 2004 Agreement on.the Mutual Nostrification of Secondary (General), Primary
Professional and Secondary Professional (Specialized) Education Certificates. Kazakhstan has also signed
bilateral and trilateral agreements on labour migration with Azerbaijan, Belarus, Kyrgyzstan, Mongolia, Ta-
jikistan, and Uzbekistan. It should be noted that many similar agreements have been signed with the neigh-
bouring Kyrgyz Republic too [6].

The legal regulation of labour migration is based on several sources. They primarily include Labour
Code of the Republic of Kazakhstan, Laws of the Republic of Kazakhstan «On employment», «On Legal
Status of Foreigners in the Republic of Kazakhstan», «On Population Migration», as well as Rules for estab-
lishing the Quota, the Procedures and Conditions for Issuance of Permits to Employers for Engaging Foreign
Labour in the Republic of Kazakhstan and other legal acts.

According to_the Labour Code of 15 May 2007, labour legislation of Kazakhstan was directed to ap-
pointing the principles and the rules of labour relations, which identify the equality of rights and opportuni-
ties of working people. It concludes following principles like freedom of labour, inadmissibility of re-
strictions on human and civil rights in the sphere of labour, guaranteed right to working conditions meeting
the safety and hygiene requirements, priority of the life and health of the employee over the results of pro-
duction activities, guaranteed right to rest, equality of the rights and opportunities of employees, state regula-
tion of labour protection and labour safety, guaranteed right to a fair remuneration for labour not lower than
the minimum wage [7]. There are separate articles that contain the rules of prohibition of forced labour and
discrimination in the sphere of labour. These labour conditions and rights are relevant for all workers; there
is no difference between local workers and migrant workers. Therefore, foreign workers have the same op-
portunities and rights on working conditions of working places.

The Law of the Republic of Kazakhstan «On Population Migration» directly defines legal, economic
and social principles of the migration processes and regulate social relations in the field of population migra-
tion. It describes such definitions as «migrantsy, «illegal migrantsy», «oralmansy, «family immigration», «la-
bour migration», «internal migration», «refugees» and etc. All terms are universal except «oralmans». Ac-
cording to the Law «On Population Migration» of the Republic of Kazakhstan the term ‘oralmans’ means
foreign citizens or stateless people of the Kazakh ethnicity, who permanently resided outside Kazakhstan on
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the date of gaining sovereignty by the Republic of Kazakhstan and arrived to Kazakhstan for the purpose
of permanent residence [4]. In other words, oralmans are Kazakh by nationality, who come back to their
Motherland for permanent life. They enter the country within the immigration quota rendered oralmans.
People who received the oralman status are given the following privileges in the Republic of Kazakhstan:

1. Rendering assistance in employment, improvement of professional skills and development of new
professions;

2. Arrangement of conditions for studying the official language and Russian if necessary;

3. Selection of quota for entering in organization of average vocational professional and higher, voca-
tional education in quantity, defined by Government RK;

4. Granting requiring places at schools, in preschool organizations, and also in establishments of social
protection;

5. Payment of pensions according to the legislation RK or the international contracts ratified RK;

6. Payment of disability pensions, on occasion of loss of a supporter and on age in RK;

7. Exemption of consular gathering for issue of visa on entrance in RK;

8. Reception of guaranteed volume of free medical care according to the legislation‘of RK, and others.

Thus, the aim of these documents is to regulate migration processes in the frame of increasing the num-
ber of people, in particular, in facilitating the return of former compatriots at home country— Kazakhstan;
attracting foreign manpower and regulating labour migration with the purpose of provision of the economic
growth in the Republic of Kazakhstan. They are considered to be as the main sources of the migration of the
Republic of Kazakhstan.
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A .boxxkapayibsl

Ka3zakcran Pecny0iMKkacbIHIaFbI KOIII-KOH HOPMATHUBTIK 0a3achl TypaJibl cypakTap

Maxkanana Ka3akcranmars! Keli-KOH Macelneci o3iHiH Kypaeninirimen epekieneneni. Ce6e6i oHma Tek KaHa
KYKBIKTBIK, CYpaKTapaaH 0acka, casicd, SKOHOMHKAJIBIK, AeMOrpadUsIIbIK, JJIEyMETTIK CypakTapMeH Karap,
ITHOTEOrpaUsUIBIK JKOHE IKOHOMHKAJIAFBl €HOCK pecypcTapbl Macelenepi Je ©3eKTLNriMeH KepiHyxe.
ComapJplH 1mIiHAE 3aHIBIK ACIEKTICI epeKlle OpBIHIABl HWeNeHeAl. 3aH cajachl KeIli-KOH YpAiciH
YHBIMIACTBIPY MEH OHBI PeTTey/e, KYKBIKTHIK KaMTaMachI3 €TY/e MaHbI3[bI POJIb aTKapabl.

A.BoxxkapayJbl

K Bonpocy o HopmaTuBHoii 0a3e murpauuu B PecnnyOsiuke Kazaxcran

B crarbe oTMe4eHo, uTo npodnema Murpaiuu B Kasaxcrane xapakrepusyercs 0CO00H CI0KHOCTBIO, TaK KaK
B Hell IeperuIeTeHs! He TOIBKO MPABOBBIE BOIIPOCHI, HO U BOIIPOCHI COIIMOJIOTHH, JeMorpaduyl, IIOIUTHIECKON
9KOHOMHMH, 3THOTeorpaduu, mpobIeMbl TPYAOBEIX PECYpcoB B dKOHOMHKE. OIpeneneHo, 9To IOpHINIeCKHit
acIIeKT Cpear HUX 3aHMMaeT 0co00e MecTo, MOCKOJIBKY OT HaJIeXkallero IpaBoBOTO OOECIIeUeHNs, PeryIn-
POBaHHUS U OpPTaHU3ANUH NIPOLECCOB MUTPAIMN 3aBHCUT PEIICHHE IPYIHX BOIPOCOB, MMEIONIUX CYIIECTBEH-
HOE 3HAUCHHE JUISl )KU3HEACATEIbHOCTH 00IIeCTBa.
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Cay:x0a B cienuajbHbIX rocyJapcTBeHHbIX opranax Pecnyoamkn Kazaxcran

B crarbe Ha ocHoBe aHanm3a 3akona PecrmyOmmkn KazaxcraH «O crienmuanbHBIX TOCYIapCTBEHHBIX OpraHax
Pecrry6nmkn Kazaxcran», MHBIX HOPMAaTHBHBIX HPaBOBBIX. aKTOB PacCMOTPEHBI OPraHH3AI[IOHHO-IIPABOBBIC
OCHOBBI CIICIIMAIBHON TOCYIapCTBEHHOM CIIy*KO0bl. ABTOPOM HMCCIEA0BaHbI IIOHATHE, IIPUHIHIIBI, IpaBa, 00s-
3aHHOCTH, IPABOOTPAHMYEHUS CIY)KAIIUX CIEIUATBHBIX TOCYIAPCTBEHHBIX OPraHOB, OTIMYUTEIbHBIE MPH-
3HAKH CITY>XOBI B HUX.

Kniouesvie cnosa: HallMOHaJIbHAas 6630H3CHOCTB, TIPUHLHMIIEBL, cny>K6a B CIICHHAJIBHBIX TOCYHapCTBECHHBIX
OopraHax, 1pana, 06$I3aHHOCTI/I, IpaBOOrpaHUYCHUS.

[punstue 13 pespans 2012 r. 3akona PK «O cneunanbHbIX TocynapcTBeHHBIX opraHax PK» 3Hameno-
BaJio COOOH HOBBIW 3Tall B IPABOBOM PEryIMPOBaHUHN MHCTUTYTA TOCYAAPCTBEHHOH CITyOBI B CIICIIMATBHBIX
rocyapcTBeHHbIX opranax [1].Jlo IpHUHATHS AaHHOTO 3aKOHA I'OCYIAapCTBEHHO-CIIY)KEOHBIC OTHOIICHHUS
B CHCTEME CIICHUANbHBIX TOCYAApCTBEHHBIX OPTaHOB PETYIHPOBAIHCH PA3IMYHBIMU IMIPABOBBIMH aKTaMHU.
OTcyTcTBOBAIM €IWHCTBO W CHCTEMHOCTH B PETYIMPOBAHHUH MHCTUTYTAa TOCYAApPCTBEHHOH CIYKOBI, HMe-
JIUCH MIPOTUBOPEUHS ¥ KOJUIM3UK IPY PETYINPOBAHNN OTAEIBHBIX acTieKToB. Ciry>k0a B CIIEIIUAIbHBIX TOCY-
JIAPCTBEHHBIX OpraHaX — OCOOBIN BUJ TOCYIapCTBEHHOM CITY»KOBI Ha TOJPKHOCTSIX B OpraHax HalMOHATLHON
0e30macHOCTH, yIOJTHOMOYEHHOM opraHe B cdepe BHelHel pa3seaky, B Ciryxxoe oxpansl IIpesunenta PK.

K 0cOOSHHOCTSIM cIelMaibHOM roCy1apCTBEHHOM CIY»KObI OTHOCSATCS CIICAYIOLIUE TPU3HAKH:

— crienMaibHas TOCYAapCTBEHHAs CIyX0a mpencraBisier co0oil cimyk0y B opraHax HaIlOHAJIBHOM
0e3omnacHocTH, Cityx0e BHemHeH pa3Beaku «Coipbapy», B Ciyx0e oxpanbl [Ipesunenta PK;

— LIeJIEBBIM IIPeAHA3HAUYECHHEM CTYXOBI B CHICLIMANIBHBIX TOCYIapPCTBEHHBIX OpraHax SBISETCS pean3a-
st 33249 ¥ QyHKIMK rocynapcTBa o o0ecrneyeHno HalnOHANbHOW 0€30IacHOCTH;

— clieluagbHas roCyJapCTBEHHAs CIy)k0a OCHOBBIBAETCS KaK Ha OOMIMX MPUHIMIIAX TOCYAAPCTBEHHOM
CITy>KOBI, TaK M Ha OTPACIEBBIX NPUHLIMIAX, YCTaHOBIEHHBIX 3akoHaMu PK B cepe obecnieuenus Ha-
LIMOHAJILHOM 0€30MacHOCTH;

— rOCyIapCTBEHHBIEC CIYXallllieé CHCTEMbI CHEeUUAIBHBIX TOCYyIapCTBEHHBIX OPraHOB HApsiAy C MpPUCY-
IIMMHU BCEM TOCYIAPCTBEHHBIM CIIY>KAIllUM IIPaBaMU U O0S3aHHOCTSMH 00JaJar0T ceuu(pUIeCKUMH
MOJTHOMOYHSAMH U JTOTIOTHUTENBbHBIMU IIPABOOTPAHUYCHUSIMH, OOYCIOBICHHBIMU XapaKTepOM KOMIIe-
TEHIINHU CTICIUAIILHBIX TOCYIaPCTBEHHBIX OPTaHoOB;

— MpUHAMAs BO BHUMaHHe (QYHKIIMOHATBHYIO HANPABICHHOCTh CHEIHUANBHBIX TOCYJIapCTBEHHBIX Opra-
HOB, K TOCY/IaPCTBEHHBIM CITYKAIl[M MPEIbSIBISIOTCS MOBBIIIIEHHBIE TPEOOBAHUS K COOIIOICHUIO TO-
CyJapCTBEHHOU M CITY>KEOHOM JUCLIUILTHHEI,
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