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Human rights to protection from torture and other cruel,
inhuman or degrading treatment or punishment

The article examines issues of legal regulation of the human right implementation to protection from torture
and other forms of treatment and punishment that may be cruel, inhuman and degrading to human dignity.
This right is considered as a domestic and international law complex institution. The research purpose is to
analyze the legal institution of “Human rights to protection from torture and other cruel, inhuman or degrad-
ing treatment or punishment”, to identify problems of legal regulation and to develop ways to improve na-
tional legislation. The research is carried out using general scientific and special legal methods, using analysis
and generalization of theoretical provisions and legal norms and the practice of their implementation. Based
on the comparative legal method, the main trends in the development of this institution nowadays are identi-
fied. The legal institution features analysis and its connection to legal acts and international standards is car-
ried out. The main result of the research is proposals for improving criminal law norms. The main research
conclusion is the need to improve legal measures aimed at harmonizing national legislation in the area of pro-
tection from torture and cruel prevention, inhuman or degrading treatment and punishment with international
standards in this area.

Keywords: Kazakhstan, human rights, torture, cruel treatment, punishment, dignity, legislation, legal norms,
international standards.

Introduction

The research relevance lies in the fact that for the effective implementation of the human right to pro-
tection from torture and other cruel, inhuman or degrading treatment or punishment, a system of legal institu-
tions is needed that complement each other through interaction. This right is ensured by international stand-
ards, domestic legislation, law enforcement agencies, the judicial system, and through monitoring by civil
society institutions.

The human right to protection from torture can be considered as an interdisciplinary legal institution
that includes international, constitutional, criminal law, administrative law, and organizational legal norms.
At the same time, the big problem is not only the legislative consolidation of this legal institution, but also
the procedure for implementing this right in practice. The actual situation in the realization sphere of this
right is reflected in the annual consolidated reports of the national preventive mechanism participants of the
Republic of Kazakhstan based on the preventive visits results. By the end of 2024, 489 mandated institutions
were covered by participants of the national preventive mechanism, including 33 special visits. These visits
were carried out in response to reports of torture and cruel and inhuman treatment and punishment in closed
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institutions. In 2024, the institutions visited included 11 correctional institutions, 13 pre-trial detention facili-
ties, 6 temporary detention facilities, 1 special reception facility, and 2 special services centers. Based on the
results of special visits, materials concerning violations facts that contribute to the conditions creation for
torture and factors of cruel and degrading treatment and punishment were sent, depending on the complaints,
to the prosecutor’s office and authorized bodies. Over the past three years, there has been a decrease in the
number of complaints about torture 2022 — 447, 2023 — 165, 2024 — 111, while there has been an in-
crease in the number of people convicted of torture 2022 — 17, 2023 — 47, 2024 — 30 [1].

The research purpose is to examine the legal norms governing human rights to protection from torture
and other cruel, inhuman, or degrading treatment or punishment.

The main research objectives are to analyze and summarize the following provisions:

- Research of legal norms for the definition of the interdisciplinary legal institution of “the human right
to protection from torture and other cruel, inhuman or degrading treatment or punishment”.

- Conducting a comparative legal institution analysis with international standards and scientific ap-
proaches in the human rights field to protection from torture.

- Proposals development for improving national legislation in the human rights area to protection from
torture and other cruel, inhuman or degrading treatment or punishment.

Currently, it is necessary to highlight conflicts in legal theory, methodology and law enforcement prac-
tice. Legal theory and international standards enshrine the absolute human right to protection from torture
and inhuman or degrading treatment or punishment. Public interest, the right of others, the actions of victim—
—no matter how dangerous or cruel—cannot justify the torture. At the same time, the legal culture of society
partially determines law enforcement practices aimed at justifying torture and cruel treatment by the prevail-
ing circumstances. In certain cases, torture and ill-treatment are considered as part of the punishment for the
crimes committed, as well as a necessity to obtain important information during investigations.

As a gap in research and theoretical schools, it is necessary to highlight insufficient number of studies
devoted to distinguishing torture and cruel treatment from-other types of offenses directed against the indi-
vidual. For example, there is a lack of clarity in the difference between torture and the following criminal
offenses, such as torture, intentional cause of serious, moderate, or minor bodily harm and other crimes relat-
ed to violence.

The authors’ point of view in reviewing the literature and other sources is the statement of insufficient
theoretical development of the “torture” concept and the “cruel, inhuman or degrading treatment or punish-
ment” concept. It seems that the legal norms enshrined in international standards and national legislation re-
quire theoretical development. Detailed development of these concepts is necessary for their correct imple-
mentation in law enforcement practice. Currently, various relationships arise between people, which are con-
ditioned by different approaches to understanding the essence and implementation of their rights, which do
not always correspond to legal norms. In some closed social groups, relationships may arise that can be char-
acterized as a “criminal subculture”, which is, as a rule, a determining condition for the presence of torture
and cruel treatment and punishment.

Methods and materials

To achieve objectivity, completeness and comprehensiveness of the research results, a set of general
scientific and specialized methods of cognition was used, based on the systemic approach to the problems of
improving legislation in the area under research.

The methodological basis of the study is a scientifically based approach to the research of the interdis-
ciplinary legal institute “The human right to protection from torture and other cruel, inhuman or degrading
treatment or punishment”. General scientific and specific scientific methods were used in the research. The
study of legal norms defining this interdisciplinary legal institution was conducted through analysis and the
legal norms generalization. Using the comparative legal method, a comparison of scientific legal approaches
to the similar implementation of legal norms in different countries was carried out. Through analysis and
generalization, a research was carried out on the procedure for implementing the human right to protection
from torture and other cruel, inhuman or degrading treatment or punishment. On the basis of the legal her-
meneutics, new approaches to the legal terminology formation in the area of defining the concept of “torture”
and the concept of “cruel, inhuman or degrading treatment or punishment” were defined. Based on observa-
tion, analysis and generalization, shortcomings in legal regulation in the area of protection from torture and
cruel treatment and punishment were identified.
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Results

As a research result, the following provisions were identified through the author’s observation. The au-
thor’s observation was carried out during the activities as a participant in the national preventive mechanism
for the Karaganda region in the period 2023-2025. The national preventive mechanism in Kazakhstan was
established in 2013 based on the obligations arising from the Optional Protocol to the Convention Against
Torture. This mechanism is a system aimed at preventing torture and other cruel, inhuman or degrading
treatment or punishment. During the author’s observation, shortcomings in legal regulation and the practice
of applying these norms were identified. As a participant in the national preventive mechanism, in 2023—
2025, visits were made to detention places, temporary detention facilities, special reception centers, reception
and distribution centers, institutions providing special social services, divisions of the mental health center,
children’s institutions and other closed institutions. These are closed institutions; they are mandated institu-
tions for the national preventive mechanism, in which the human right to protection from torture and other
cruel, inhuman or degrading treatment or punishment is most likely to be violated.

The torture concept and cruel treatment or punishment includes a wide range of actions and inactions,
which, depending on each specific situation, can be qualified differently. Moreover, the torture concept does
not include lawful actions of officials and persons acting in an official capacity that may be considered cruel,
inhuman or degrading treatment, torture, as well as physical and/or mental suffering. At the same time, the
definition of “legal actions” is understood in practice broadly and ambiguously. This is due to the fact that
not all aspects of social relations in closed institutions and institutions where people with restricted freedom
of movement are kept are sufficiently regulated. Many relationships in such institutions are based on moral
and ethical standards, as well as business customs.

During the research, the following results were obtained, corresponding to the stated goal and objec-
tives:

1) The analysis of legal norms defining the interdisciplinary legal institution of “the human right to pro-
tection from torture and other cruel, inhuman or degrading treatment or punishment” allows us to state the
formation of this interdisciplinary legal institution in the domestic legal system. This is due to existence of
the established legal relations, which are based on legal norms of various law branches. First of all, the Con-
vention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment should be includ-
ed in the normative framework. This convention defines “torture” as any intentional act that causes severe
pain or physical or mental suffering motivated by specific purposes, such as obtaining information or a con-
fession, unlawful punishment for any action, intimidating or coercing a person for reasons based on discrim-
ination of any kind. In this case, the determining factor is the subject — a government official, another per-
son acting in an official capacity or at their instigation, or with their knowledge or tacit consent [2]. An im-
portant source that enshrines the human right to protection from torture, violence, and cruel or degrading
treatment or punishment is _the Constitution of the Republic of Kazakhstan [3]. Based on constitutional
norms, the Criminal Code establishes liability for cruel, inhuman or degrading treatment and torture. In Arti-
cle 146 of the Criminal Code of the Republic of Kazakhstan, responsibility for cruel, inhuman or degrading
treatment and torture is divided into two parts. The first part of Article 146 provides for liability for cruel,
inhuman or degrading treatment, and the second part of Article 146 provides for liability for torture [4]. An
important legal act regulating the procedure for implementing the human right to protection from torture is
the Regulatory Resolution of the Supreme Court of the Republic of Kazakhstan “On the application of the
norms of criminal and criminal procedural legislation on respect for personal freedom issues and the human
dignity inviolability, counteraction to torture, violence, other cruel or degrading forms of treatment and pun-
ishment”. This resolution establishes the qualifying features that distinguish torture and cruel, inhuman or
degrading treatment from other illegal actions directed against life, health, freedom, and violating constitu-
tional human rights [5]. Thus, in our opinion, an interdisciplinary legal institution “The human right to pro-
tection from torture and other cruel, inhuman or degrading treatment or punishment” was formed. This is a
group of legal norms that are objectively isolated within the system of national law, which relate to different
branches of law, but regulate similar social relations. By its nature, it is an interdisciplinary institution that
combines the norms of international, constitutional, criminal, penal law and other branches of law and legal
institutions. Moreover, this institution is divided into two sub-institutions: “torture” and “cruel, inhuman or
degrading treatment or punishment”. This is due to the difference between these concepts. Based on the in-
ternational convention norms, torture includes acts that cause severe pain or physical and mental suffering,
which are carried out for a specific purpose, by an official or a person in an official capacity or at their insti-
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gation or with their tacit consent. It is these characteristics that distinguish the concept of “torture” from oth-
er offenses against human rights.

2) In the course of conducting a comparative legal analysis of the interdisciplinary legal institute with
international standards and scientific approaches in the field of human rights to protection from torture, two
main approaches were identified.

The first approach is an absolute ban on torture. Torture is defined as a serious crime that has no justifi-
cation—neither peacetime nor wartime circumstances, nor orders from superiors, can serve as grounds for its
use. Most countries in the world are parties to the Convention Against Torture. Based on the information
contained in the Report of the Committee against torture, as of 10 May, 2024, there are 174 states parties to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. All States
parties, in accordance with Article 19 of the Convention, submit initial and periodic reports. At its seventy-
seventh session, the Committee considered the reports of Spain, New Zealand, Romania and Switzerland. At
its seventy-eighth session, it considered the reports of Burundi, Costa Rica, Denmark, Egypt, Kiribati and
Slovenia. At its seventy-ninth session, it considered the reports of Austria, Azerbaijan, Finland, Honduras,
Liechtenstein and North Macedonia. At the time of submission of the report, there were 28 States parties
with overdue initial reports and 49 States parties with overdue periodic reports. The Committee notes that
some States parties have failed to implement decisions taken on complaints [6]. In-addition to the submission
of initial and periodic reports, the prohibition of torture is also ensured by the possibility of lodging a com-
plaint under Article 22 of the Convention against Torture. Persons who claim to have been victims of torture
may lodge a complaint with the Committee against torture for consideration: In this case, the determining
condition is the recognition by the state party to the Convention of the competence of the Committee against
torture to consider these complaints. Currently, there are 71 states party to this Convention, including the
Republic of Kazakhstan. As of 10 May, 2024, the Committee had registered 1,211 complaints since 1989
against 45 States parties. Of these, 406 complaints were discontinued and 145 were declared inadmissible.
The Committee took final decisions on the merits in respect of 495 complaints, finding violations of the
Convention in 206 of them. Some 164 complaints are pending [6]. The complete prohibition of torture is en-
sured by a set of measures, such as recognition by all states of the absolute unacceptability of torture and ac-
cession to the Convention against torture. Submission of initial and periodic reports by states parties to the
Convention against torture, information analysis presented in these reports and recommendations develop-
ment to eliminate conditions that contribute to the torture emergence. An important mechanism at the inter-
national level is the consideration of complaints about torture of citizens of the states parties to the Conven-
tion. At the national level, protection from torture is ensured, first of all, by the norms of constitutional law,
criminal, criminal-executive law and other legal norms. Also, protection from torture is ensured by the law
enforcement and judicial systems; as well as by civil society institutions, which primarily include the nation-
al preventive mechanism and public monitoring commissions.

The second approach is the moral and, in some cases, legal justification of torture under certain condi-
tions. This is associated with ensuring public safety, protecting the common good, and obtaining information
to prevent more serious criminal acts. As an example can be found in the position of the United States and
some other countries when after September 11, 2001 the need to adhere to international norms prohibiting
torture was questioned. In March 2008, the US President vetoed a law banning certain types of psychological
torture, citing the extraordinary circumstances of the fight against terrorism. The Prime Minister of Italy, jus-
tifying torture against terrorists, stated that it is impossible to influence people who are at the level of medie-
val concepts of good and evil with the help of civilized measures [7; 28]. At the same time, from a scholarly
perspective, the harmfulness of such discussions is noted, since they to one degree or another legitimize tor-
ture as a possible tool for obtaining information in emergency cases related to the terrorist threat [8]. Thus,
torture and other cruel, inhuman or degrading forms of treatment and punishment can be morally justified by
part of society and part of the professional law enforcement community.

As a result of a comparative analysis of legal institutions with international standards and scientific ap-
proaches in the human rights field to protection from torture, it is necessary to state that the Republic of Ka-
zakhstan have formed legal institutions that provide for an absolute ban on torture. The country has suffi-
ciently effective law enforcement and judicial bodies capable of holding those responsible for such crimes
accountable, as well as restoring the violated victim rights. There are also civil society institutions capable of
identifying facts of torture and cruel, inhuman or degrading treatment or punishment. At the same time, there
is a need to specify legal norms in this area, as well as improve law enforcement practices in collecting fac-
tual data on torture and conducting investigations.
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3) Considering the need to improve national legislation in the human rights area on protection from tor-
ture and other cruel, inhuman or degrading treatment or punishment, it should be noted that the Criminal
Code establishes liability for cruel, inhuman or degrading treatment and torture [4]. In Article 146 of the
Criminal Code of the Republic of Kazakhstan, liability for cruel, inhuman or degrading treatment and torture
is divided into two parts. The first part of Article 146 provides for liability for cruel, inhuman or degrading
treatment, and the second part of Article 146 provides for liability for torture. At the same time, part three of
Article 146 provides for the qualifying features of both types of crimes [4]. This approach equates the liabil-
ity under Parts 1 and 2 of Article 146, which appears incorrect because of the different social harm of the
acts described in these parts. It is proposed to separate out from Part 3 of Article 146 the responsibility for
cruel, inhuman or degrading treatment or punishment. This study’s suggested formulation of Part 3 of Arti-
cle 146 as follows: “Acts provided for in Part 1 of this Article, committed: 1) by a group of persons or a
group of persons by prior conspiracy; 2) repeatedly; 3) causing moderate bodily harm; 4) against a woman
who is known to the perpetrator to be pregnant, or a minor, — shall be punishable by a'fine of up to five
thousand monthly calculation indices, or correctional labor in the same amount, or restriction of liberty for a
term of up to six years, or imprisonment for the same term, with deprivation of the right to hold certain posi-
tions or engage in certain activities for a term of up to three years”. The liability for torture in Part 3 of Arti-
cle 146 shall be designated as Part 4 of Article 146 and the first sentence of Part 4 shall be worded as fol-
lows: “Acts provided for in Part 2 of this Article, committed...”. Further, the proposed Part 4 of Article 146
will preserve the current version of the text of Part 3 of Article 146. Original Part 4 of Article 146 will be
renumbered as Part 5 of Article 146 of the Criminal Code.

The Convention against torture defines torture as “the intentional infliction of severe pain or physical or
mental suffering”. It is proposed to formulate Part 2 of Article 146 of the Criminal Code as follows: “Tor-
ture, that is, the intentional infliction of severe pain and (or) mental, moral suffering”. This will bring the
provisions of the Criminal Code of the Republic of Kazakhstan into line with the provisions of the Conven-
tion against torture.

The novelty of the achieved results is in the generalization and systematization of legal norms regulat-
ing human rights for protection from torture, as well as the human right to protection from cruel, inhuman or
degrading treatment and punishment. These groups of legal norms are proposed to be combined into an in-
terdisciplinary institution, which consists of two legal sub-institutions: “the right to protection from torture”
and “the right to protection from cruel, inhuman or degrading treatment and punishment”. Such an approach
is new and is due to the need to comply with international standards and scientific approaches that try to dis-
tinguish between these two sub-institutions of law, while simultaneously combining them into a single inter-
disciplinary legal institution. A new tesult is also the proposals for improving the criminal law norms, which
are due to the systemic structure of this interdisciplinary institution.

Discussion

Modern research in the human rights field on protection from torture and other cruel, inhuman or de-
grading treatment or punishment, as a rule, cover some phenomenon aspect under consideration. It seems
important to consider the legal norms totality and legal relations arising on their basis as an interdisciplinary
legal institution. This allows us to consider the problem of protecting a person from torture and cruel, inhu-
man or degrading treatment in the system, combining theoretical and practical aspects of these crimes pre-
vention, their prevention, punishment for them and violated rights restoration.

Based on a sociological survey conducted by the DEMOSCOPE Express Public Opinion Monitoring
Bureau on the topic “Torture in Kazakhstan against suspects and prisoners”, the main causes and conditions
of torture can be identified. A total of 1,560 people living in Almaty and Astana, as well as in all regional
centers, were surveyed. 34 % of Kazakhstanis believe that the main reason for torture is impunity; 25 % —
low professional qualifications of employees; 18 % — legal illiteracy of law enforcement officers; 15 % —
psychological instability of employees; 8 % — insufficient security and social protection of law enforcement
officers. At the same time, the respondents noted that the most important guarantees for protection from tor-
ture are notification of relatives and lawyer participation in all procedural actions — 31 %; interrogations
video recording and other procedural actions — 19 %; punishment inevitability of the guilty — 17 %; ensur-
ing security guarantees in detention places — 17 %; conducting an impartial investigation — 16 %. With
regard to the punishment provided for by the Criminal Code, 61 % consider it adequate, 33 % — insufficient,
7 % — excessive [9]. Based on this survey, the most important reasons and conditions for torture should be
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highlighted. These are impunity, low qualifications and legal illiteracy of employees. Accordingly, in scien-
tific and theoretical research, these factors must be taken into account first and foremost.

Scientific studies examine various crime aspects of “torture” and “cruel, inhuman or degrading treat-
ment or punishment”. E.V. Mitskaya, A.M. Kosmagambetova, R.A. Alshurazova examine the new version
of Criminal Code Article 146 of the Republic of Kazakhstan and its compliance with the UN Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. In their study, these au-
thors state that the criminal legislation contains sufficient provisions to hold accountable persons who com-
mit violent crimes. It should be agreed with the authors that the understanding of torture in the new version
as a less serious act (in case of causing minor harm to health) does not correspond to the understanding of
torture in the UN Convention [10]. N.N. Turetsky in her study, which is devoted to the use of comprehen-
sive measures in the fight against torture in Kazakhstan, emphasizes the positive changes that have occurred
in this area. He notes that the positive role in the fight against torture is played by the activities of the nation-
al preventive mechanism, the exclusive prosecutor’s office jurisdiction the in torture cases, the “blind spots”
elimination through video surveillance, and the medical care in penal institutions has been completely trans-
ferred to the civilian health care jurisdiction [11]. In our opinion, the author correctly notes the problem of
the shortage of highly qualified personnel: “some employees compensate for the lack of professionalism and
experience by using forceful influence methods” [11]. The author proposes comprehensive measures, among
which the following measures should be highlighted: the “corporate solidarity” elimination, which leads to
the evidence destruction and pressure on victims, the national legislation improvement, and the human re-
sources increase [11]. G.K. Shushikova, E.S. Kemali, M.G. Azhibayev, in their research, consider the com-
bating torture issues in Kazakhstan [12]. In addition to scientific research, publications in the media are of
interest on the problems of torture. These articles reveal the main problems in this area that lawyers and hu-
man rights defenders face. Based on the analysis results the national preventive mechanism, current issues
are raised on the prevention of torture and cruel, inhuman and degrading treatment or punishment [13]. Of
interest is the publication “Establishment and Purpose of national preventive mechanisms”, prepared by the
Association for the Prevention of torture in 2006 [14]. This publication considers various issues related to the
activities of the Human Rights Commissioner and touches upon the organizing the activities issues of the
national preventive mechanism and other human rights organizations and institutions. It is necessary to high-
light the article by A.B. Saparali “National preventive mechanism for the Prevention of torture in Kazakh-
stan: Comparative Legal Analysis”. This article examines the history and formation patterns and develop-
ment of this institution. A conclusion is made about human rights institution optimality for the torture pre-
vention [15]. Problems discussion in the developing process in the National preventive mechanism as the
main institution for the prevention of torture was carried out at various information platforms. For example,
holding seminars on the practical implementation of the national preventive mechanism aimed at preventing
torture and other cruel, inhuman or degrading treatment or punishment [16]. The result of these discussions
and scientific research was the development of the draft law “On the national preventive mechanism in the
Republic of Kazakhstan”, which was presented in April 2024 by experts of the Coalition of Non-
Governmental Organizations of Kazakhstan against torture, participants in the national preventive mecha-
nism. The presented draft law defines the legal status and organization of the activities of this mechanism
[17]. This draft law is currently of an initiative nature; it has not been submitted to the Majilis and is being
discussed at various information platforms by representatives of non-governmental organizations. Issues re-
lated to the implementation of human rights in the context of the national law and human rights mechanisms
development, including the human right to protection from torture and other cruel, inhuman or degrading
treatment or punishment, were considered in the publications of A.B. Ashirbekova, O. Anayurt [18; 6—-14],
V.S. Isabekova, Ya. Zalesny [19; 25-31]. These publications provide human rights protection mechanisms
analysis in different countries and the Republic of Kazakhstan. Current issues of the organization and nation-
al preventive mechanism activities for the Prevention of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment are considered in the article by A.V. Turlayev, A.B. Sopykhanova [20; 77-86].

In the course of reviewing and analyzing the research results in these publications, one can conclude
that there is a need for further research into issues in the human rights to protection area from torture and
other cruel, inhuman or degrading treatment or punishment.

The issues are considered in this research are relevant and have scientific novelty. Assessing the results
of the research as new, it is necessary to note their practical significance and scientific validity. At the same
time, it is necessary to explain individual results of the research. Strengthening criminal liability proposed by
some authors, provided for in Part 2 of Article 146 of the Criminal Code, seems premature. This is due to the
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fact that the majority of respondents expressed an opinion on the adequacy of the punishment provided at
present [9]. The proposal to introduce into the criminal legislation in Article 146 Part 2 the element of torture
“severe pain” is based on the torture definition in the International Convention on torture, as well as with the
aim of distinguishing this composition from other, similar violent crimes. It seems that when defining severe
pain, in the process of documenting the torture consequences, the norms of the Istanbul Protocol should be
used [21]. This international act, which is recommended, contains practical recommendations for document-
ing the torture and cruel treatment consequences.

The main research result is the advancement of a scientific concept that generalizes all legal norms on
torture and cruel, inhuman, degrading treatment and punishment. This group of legal norms is proposed to be
considered as an interdisciplinary legal institution, which is divided into two sub-institutions. This approach
is due to the structure of legal norms in the International Convention on torture, other international standards,
in domestic criminal law, as well as the subject of legal regulation, which is reflected in scientific research
by various authors and law enforcement practice.

The reliability of the research results is confirmed by the analysis, generalization and systematization of
legal norms, international standards, scientific publications and other information from official sources and
independent information platforms. The reliability of the results is also due to the author’s observation dur-
ing the practical powers implementation of the national preventive mechanism participant the in the Kara-
ganda region.

Conclusion

Based on the conducted research, it is possible to systematize all approaches to the problems considera-
tion in the human rights sphere to protection from torture and other cruel, inhuman or degrading treatment
and punishment. Based on the systematization of the results, theyshould be presented in brief.

1) In our opinion, an interdisciplinary legal institution, “The Human Right to Protection from Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment”, has been formed. This is a group of legal
norms that have objectively become isolated within the system of national law, which relate to different
branches of law but regulate similar social relations. This institution is divided into two sub-institutions: “tor-
ture” and “cruel, inhuman or degrading treatment or punishment”.

2) In the comparative legal analysis course of the interdisciplinary legal institute with international
standards, scientific approaches in the sphere of human rights to protection from torture, two main approach-
es were identified. The first approach is an absolute ban on torture. The second approach is a moral, and in
some cases, legal justification of torture under certain conditions. This is associated with ensuring public
safety, the common good, obtaining information in order to prevent more serious criminal acts. In Kazakh-
stan, legal institutions have been formed providing for an absolute ban on torture. At the same time, the need
for concretization of legal norms in this area, as well as improvement of law enforcement practices in col-
lecting factual data on torture and conducting investigations was identified.

3) It is proposed to devote Part 3 of Article 146 of the Criminal Code of the Republic of Kazakhstan to
responsibility forcruel, inhuman or degrading treatment and punishment. To set out this responsibility as
follows: “shall be punished by a fine of up to five thousand monthly calculation indices, or correctional labor
in the same amount, or restriction of liberty for up to six years, or imprisonment for the same term, with dep-
rivation of the right to hold certain positions or engage in certain activities for up to three years”. It is pro-
posed to establish responsibility for torture in Part 4 of Article 146, and accordingly rename the existing Part
4 of Article 146 to Part 5 of Article 146 of the Criminal Code.

4) It 1s proposed to formulate Part 2 of Article 146 of the Criminal Code as follows: “Torture, i.e. inten-
tional infliction of severe pain and (or) mental, moral suffering”. This will bring the norms of the Criminal
Code of the Republic of Kazakhstan into line with the provisions of the Convention against torture.

The research has practical value, since the results of the research are aimed at improving the legal
norms of criminal legislation on torture and cruel, inhuman or degrading treatment or punishment.

The scientific value of the research lies in the research of the theoretical aspects of the human right to
protection from torture and other cruel, inhuman or degrading treatment or punishment.

The results of the conducted research can be used in subsequent scientific research devoted to the prob-
lems of protecting human rights, and can also be used in law-making activities in the field of improving
criminal law norms.

This research received no funding.

Cepus «[lMpaBox». 2025, 30, 3(119) 65



A.V. Turlayev, N.S Akhmetova

References

1 KoHcoauanpoBaHHBIH OK/Ia/l yYaCTHUKOB HAllMOHAJIBHOTO NMPEBEHTHBHOIO MexaHu3Ma PecriyOnuku Kazaxcran no uroram
MIPEBEHTHBHBIX IIOCEUICHUH, BRIMONHEHHBIX B 2024 romy. — Acrana, 2025. — [DnextpoHHBIH pecypc]. — Pexxum pocrtyma:
https://www.gov.kz/memleket/entities/ombudsman/documents/details/832895.

2 KoHBeHUUS MPOTHB TBITOK U APYTHX KECTOKHX, OCCUCIOBEUHBIX WM YHIKAIOLUIMX JOCTOMHCTBO BHJIOB OOpAllCHUS U HaKa-
3aHUS oT 10 nexaopst 1984 roja. — [DnexTponHbIit pecype]. — Pexum JIOCTyTIA:
https://www.un.org/ru/documents/decl_conv/conventions/torture.shtml.

3  Koncruryuusi PecnyOmukm Kaszaxcran ot 30 asrycra 1995 roma. — [OmektpoHHBI pecypc]. — Pexum goctyma:
https://www.akorda.kz/ru/official _documents/constitution.

4 VYronosuelii konekc PecnyOnukm Kaszaxcran ot 3 wrons 2014 roma. — [DnektpoHHbId pecypc]. — Pexum moctyna:
https://online.zakon.kz/Document/? doc_id=31575252.

5 HopmartuBHoe noctanosnenue Bepxosroro Cyna Pecriyonukn Kazaxcran «O npyMeHEHHH HOPM YTOJIOBHOT'O M yYTOJIOBHO-
IIPOLIECCYAIFHOTO 3aKOHOATENBCTBA 110 BOIPOCAM COOJIOCHUS JINYHOH CBOOOBI M HETIPUKOCHOBEHHOCTH JOCTOMHCTBA YEIOBEKA,
IIPOTUBOACHCTBYS IBITKAM, HACHIIMIO, APYTHM JKECTOKUM WM YHIKAIOLIMM YEI0BEYECKOe JOCTOMHCTBO BHAAaM OOpAIlCHUS U HaKa-
3aHusD» OT 28 nexadps 2009 roga. — [DmekTpoHHEIH pecype]. — Pexum noctyma: https://adilet.zan.kz/rus/does/P09000007S .

6 Joxnan Komurera npotus neirok. — Horo-Hopk, Opranusanus O6beaunennsx Haruii, 2024, — [D1eKTpoHHSI pecypc.
— Pexum nocryna: https://docs.un.org/ru/A/79/44.

7 Jukaes C.Y. JlomycTMO T IPIMEHEHNUE THITOK B HEIIX obecnieueHus npasa Oe3onacaoctu? / C.Y. [lukaes // Kpumunono-
rust. — 2014. — Ne 2(33). — C. 25-30.

8 MensbmukoB I1. [TaryOHOCTh mucKyccuid B INI0OaNbHOM MEIMHHOM HPOCTPAHCTBE O MEPECMOTPE HOPM MEXKIYHApPOAHOTO
mpaBa B cdepe obecriedeHust 3amuThl OT NBITOK / [1.Mensmmkos, J.Muxuna // IIpaBo B coBpemenHOM Mupe. — 2021. — Ne 4. —
C. 20-32.

9 TI'naBHas mpuumHa MeITOK B Kasaxcrane — Oe3Haka3aHHOCTh BUHOBHBIX B WX npuMmeHeHnd. DEMOSCOPE. — [DOnekTpon-
Helli pecypc]. — Pexum gocryma:  https://demos.kz/glavnaja-prichina-pytok-v-kazahstane-beznakazannost-vinovnyh-v-ih-
primenenii/.

10 Munkas E.B. O HOBo# penakiiu ctateu 146 YroigoBHOro kKonekca PecryOnmku Kazaxcran v ee COOTBETCTBHH KOHBEHIIUH
OOH npoTuB HBITOK M JAPYrHX >KECTOKHX, OECUENOBEUYHBIX M YHIKAIOUIMX JOCTOMHCTBO BHJOB OOpalleHHMs M Haka3aHHs /
E.B. Munkas, A.M. KocmarambetoBa, P.A. Anbirypaszosa // BecTHHK MHCTUTYTa 3aKOHOJATEJILCTBA U NPaBoBoW nHpopmarmu Pec-
my6ommku Kazaxcran. — 2024. — Ne 1 (76). — C. 142-152.

11 Typeuxuii H.H. [Ipumenenne koMiekcHbIX Mep B 00pbOe ¢ neiTkamu B PeciyOnnke Kazaxcran / Typenxuii H.H. // TIpaBo u
rocyaapctBo. — 2022, — Ne 3(96). — C. 109-123.

12 Hlymmkosa I''K. Bompocs! nporusozeiictust mbitkam B Kasaxcrane / I'.K. lllymmkosa, E.C. Kemanmu, M.I'. Axubaes //
Bronnerenp AkanemMuu npaBoOXpaHUTENBHBIX OpranoB. — 2020. — Ne 3(17). — C. 46-52.

13 Kamanosa A. bopsba ¢ nmertkamu B Kazaxcrane. @opmansHoCTs 6e3 pesynbrara / A. Kamanosa, T. Ocnan, A, Axubekosa //

Menuazona. ILlentpanbnas Asua. — 12 wmioHa 2025 roma. — [OnektpoHHbId  pecypc]. — Pexum nocryma:
https://mediazona.ca/article/2025/06/12/kz-turture
14 VYupexneHune U Ha3HaUYCHHE HAIIMOHAIBHBIX MPEBEHTUBHBIX MexaHH3MOB (2006). — [DnexTpoHHBIH pecypce]. — Pexum mo-

cryna: https://www.apt.ch/sites/default/files/publications/NPM.Guide .Russian.pdf

15 Camapamu A.b. HanmoHanbHBIA TPEBEHTUBHBI MEXaHU3M M0 MPEAYNpPEeXICHUIO MBITOK B KaszaxcraHe: CpaBHUTENBHO-
npaBoBoit aHamm3 / A.B. Canapaiu // TIpaBo u rocynapctBo — 2018. — Ne 3—4 (80-81). — C. 131-143.

16 PasButHe 3ak0HOAaTenbcTBa Kazaxcrana: HaIllMOHAIBHBIA IPEBEHTUBHBIN MEXaHU3M. — [DNIEKTPOHHBIN pecypc]. — Pexum
nocrymna: https://www.gov.uk/government/news/development-of-the-npm-legislation-in-kazakhstan.ru

17 TIpaBo3allMTHUKK MTPEICTABUIIM 3aKOHOMPOCKT O JNEATENbHOCTH HalmoHaNbHOrO NPEBEHTHBHOIO MEXaHU3Ma 10 HpeayIpe-
JKJICGHUIO TMBITOK. — [DNEKTpoHHBIH pecypc]. — Pexum goctyma: https://bureau.kz/novosti/pravozashhitniki-predstavili-
zakonoproekt/

18 Ashirbekova A.B. Comparative legal analysis of the Ombudsman institution of Kazakhstan and Turkey for compliance with
international documents / A.B. Ashirbekova, O. Anayurt // Bulletin of the Karagandy University. Law Series. — 2024. — Ne 4 (116).
— P. 16-24.

19 Issabekova V.S. Formation of a new model of election to the post of Commissioner for Human Rights in the Republic of Ka-
zakhstan: problems and prospects / V.S. Issabekova, J. Zalesny // Bulletin of the Karagandy University. Law Series. — 2024. —
Ne 2 (114). — P. 25-33.

20 Turlayev A.V. The National Preventive Mechanism is a legal institution for the protection of human rights in the Republic of
Kazakhstan / A.V. Turlayev, A.B. Sopykhanova // Bulletin of the Karagandy University. Law Series. — 2025. — Ne 2 (118). —
P.77-86.

21 CramOynbckuii npoTokoi: PykoBoacTBO 10 3(heKTHBHOMY pacciieIOBaHUIO U JIOKYMEHTHPOBAHHMIO IIBITOK M APYTHX KECTO-
KHX, GECUCTIOBEUHBIX HIIH YHIKAIOIMX TOCTOMHCTBO BHOB OOpalIeHus i HakasaHus. — Hobro-Mopk 1 JKenesa: Opranusamus O6b-
CIMHEHHBIX Hamwii. — 2004 TOZ. — [DnexTpoHHbIi pecype]. — Pexum JIOCTyTIa:
https://www.ohchr.org/sites/default/files/Documents/Publications/training8Rev 1 ru.pdf.

66 BecTHuk KaparaHgmHckoro yHusepcuTeTa


https://www.akorda.kz/ru/official_documents/constitution
https://online.zakon.kz/Document/?doc_id=31575252
https://adilet.zan.kz/rus/docs/P09000007S_

Human rights to protection from...

A.B. Typnaes, H.C. AxmeToBa

A3zanrayJiapaH ’koHe 0acKa 1a KaTbires, alaMrepuiikke ;KaTnaiTbIH HeEMece ap-
HAMBICTBI KOPJIAWTBHIH iC-dpeKeTTep MEH Ka3aJjiay TYpJepiHeH KOpFrayaarbl aam
KYKBIKTapbl

Makanana afaMHbIH a3alTaylaH jkoHEe 0acKa Ja KaTires, ajlaMrepIIislikke KaT HeMece KaJip-KacHeTiH Kop-
JTafTBIH ic-OpeKeTTep MEH jKa3anay TYpJIepiHeH KOpFaHy KYKBIFBIH XKy3ere achlpyFa OaillaHbICThI KYKBIKTBIK
periIaMeHTTeyIiH ©3eKTi Macenenepi KapacThIpblIaibl. bysl KYKBIK YITTBIK JKOHE XaJbIKapalblK KYKbIKTBIH
KeIIeH I MHCTUTYTHI PeTiHAe 3epTTeneai. 3epTTey/IiH MaKcaThl — «a3anTayiapiaH koHe 0acka Ja KaTbIres,
aJIaMTepIIUTIKKe KATHalTBIH HEMece ap-HaMBICTBl KOPJIANTHIH iC-OpEKEeTTep MEH jKazajay TypJiiepiHeH
KOpFayIarbl aaM KYKBIKTapbD» KYKBIKTBIK MHCTHTYTBIHA TalJay jkacay, KYKBIKTBIK peTJIaMeHTTey Macelle-
JIepiH aHBIKTAYy JKOHE YJITTHIK 3aHHaMaHbI JKETLIAIPY JKOJNIAapbIH d3ipiey. 3epTTey Kallllbl FhUIBIMU JKOHE
apHAMbI-KYKBIKTBIK 9/liCTEP apKbUIbI XKY3€re achIpblIajibl, TEOPUSIIBIK KaFH/anap MEH KYKbIKTHIK HOpManapra,
COHJIAM-aK oJIap/blH ICKe achIpbUly TXipHOeciHe Tajjgay jKacaybll, KOPBITBIHABLIAHAIb. ByJl KYKBIKTBIK
WHCTHUTYTTBIH EPEeKIIeTiKTepi, OHBbIH KYKBIKTBIK aKTiiep MEH XaJbIKapajblK CTaHIapTTapaa OeKiTimyiHe
Tanjay JKYpri3iaai. 3epTTeydiH Heri3ri HOTHIKECI KbUIMBICTBIK-KYKBIKTBIK HOPMaJIap/ibl JKETUIAIPY OOMbIHIIIA
ycoHBICTap Oepy. 3epTTeymiH Herisri KOpBITHIHIBICEI — a3anTayjlapiaH >koHe Oacka Ja  KaThires,
aJIaMTepIIUTIKKE KATIANTEIH HEMece ap-HaMBICTBI KOPJIANTHIH ic-0peKeTTep MEH jKazanay TYPJICPiHIH alIblH
Iy caJachlHIarbl YITTHIK 3aHHAMaHBl OCHl callaJiarbl XalbIKapalblK CTaHIapTTapMeH. yiHiecrtipyre
OarpITTaIFaH KYKBIKTHIK [IapanapAbl KETUIIIPY KQKETTIrl Typabl TY>KbIPbIM.

Kinm cosdep: KazakcraH, ajam KYKbIKTapbl, a3anray, KaTires KapbIM-KaTbIHac, %a3a, KaJip-KacHeT, 3aHHaMa,
KYKBIKTBIK HOpMaJiap, XajbIKapaJblK CTaHAApTTap.

A.B. Typnaes, H.C. AxmeToBa

IIpaBa yesioBeKka HA 3aIUTY OT NBITOK U JPYTHX KECTOKHX, OecueI0BeYHbIX HJIH
YHHMKAKOIIHUX JOCTOMHCTBO BH/I0B 00OpanieHusi 1 HAKA3aHUA

B crartbe paccmarpuBaeTcst poOIeMHBIE BOIPOCHI MPABOBOM peTJIaMEHTallMl OCYIIECTBICHHS IIpaBa 4yelio-
BEKa Ha 3alUTY OT IBITOK M JPYTUX BUJOB OOpalleHns i HaKa3aHHsI, KOTOpbIe MOTYT OBITh )KECTOKHUMH, Oec-
YeI0BEYHBIMH M YHMKATh UEJIOBEUECKOE JJOCTOMHCTBO. DTO MPABO PacCMaTPUBAETCS KaK KOMIIJIEKCHBIH MH-
CTUTYT OTEUECTBEHHOI'0 U MEXIyHapoIHOTro mpasa. Llenp mcciienoBaHns — OCyIIeCTBICHHE aHaIn3a MpaBo-
BOro MHCTUTYTa «IIpaBa demoBeka Ha 3alUTY OT MBITOK U APYTUX >KECTOKUX, OECUEIOBEUHBIX MM YHIKAIO-
IIMX JOCTOMHCTBO BHJOB OOPAILCHHSA W HAKa3aHUs», BHIBICHHE MPOOJIEM MPaBOBOM PErIaMEHTAIIMH U BbI-
paboTka MyTed COBEpUICHCTBOBAHMS HALHMOHAIBGHOTO 3aKOHOJATENbCTBA. VcciemoBaHWE OCYMIECTBISIETCS
MTOCPEICTBOM OOIIEHAYYHBIX U CIIEIMAILHO-IIPABOBBIX METOIOB, UCIIOIB3YETCS aHATN3 U 0000IIeHHe Teope-
THYECKUX ITOJIOKEHUH M IPaBOBBIX HOPM U IIPaKTHKa MX peanu3aiuu. Ha ocHOBe CpaBHUTEIBFHO-IIPAaBOBOTO
MeTO/1a BBIBILIIOTCS OCHOBHBIC TEHICHIIMM PAa3BUTHUS 3TOTO MHCTHUTYTA B HacTosimee BpeMs. [IpoBeneH ana-
JM3 0COOEHHOCTEH 3TOro MPaBOBOIO MHCTUTYTA, €r0 3aKPEeIUICHUE B IPABOBBIX aKTaX M MEXKIYHAPOIHBIX
crannaprax. OCHOBHBIM pe3yJIbTaTOM HCCIICIOBAHUS SIBISIIOTCS MPEIOKEHUS 110 COBEPLICHCTBOBAHUIO YTO-
JIOBHO-TIPABOBBIX HOPM. OCHOBHBIM BBIBOJIOM HCCIIEIOBAHHUS SBIAETCS MOJOKEHHE O HEOOXOAMMOCTH CO-
BEPIICHCTBOBAHHS MPABOBBIX MEp, HAMPABICHHBIX Ha FAPMOHH3AIMIO HALMOHANBHOTO 3aKOHOJATENbCTBA B
cdepe 3alUTHI OT MBITOK U MPEAYNPERICHAN KECTOKHX, OECUSTIOBEYHBIX MM YHIDKAIOIINX YeIOBEUECKOEe
JIOCTOMHCTBO BHIOB OOpAIeHHsI ¥ HaKa3aHHsI C MEXKyHapOIHBIMU CTaHAapTaMH B 3TOi cdepe.

Knrouesvie crosa: KazaxcraH, npaBa 4enoBeKa, IBITKH, )KECTOKOE 0OpallleHue, HaKa3aHue, JOCTOMHCTBO, 3a-
KOHOJIAaTeNILCTBO, IIPABOBBIE HOPMBI, MEKIyHAPOAHBIE CTAHAAPTHI.
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