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Politico-legal aspects of states in relation to foreign diasporas

The article considers the problem of the relationship between the modern state and the diaspora usually seen
in the cultural and social (less often historical) and rarely becomes the subject of political and legal studies.
Today the diasporas are playing an increasingly active role not only in the cultural life of the society, theirin-
fluence becomes more visible even in such areas as the formation and implementation of foreign policy, the
domestic lobby, the economy and investment. This circumstance requires determining the policy.and legal
fields, in which the diasporas act as actors. At present, there is an intensification of national self-awareness
and national self-identification in diasporas. Any country that conducts any diasporal policy today can. and
should use the political, cultural and economic potential of diaspora to protect its national interests'and devel-
op interstate relations. The growing global diaspora and the contributions they bring to the development have
warranted such high-level attention. The article defines how the recognition of the diaspora at the internation-
al legal and national level has become an important milestone in the overall humanization of law and the
state. This legitimized the right of nations to self-determination and opened the way to active influence on the
political, legal and cultural life of modern states.
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The entire history of mankind can be viewed from the ‘point of view of the continuous migration of
tribes and peoples. In some epochs, migration was not very significant, but in others it was the most im-
portant factor in the development of civilization. Historical @nalysis shows that migration has always been
the result of the external expansion of mature social systems with a stable structure, social ties and relation-
ships and the evolution of nomadic tribes and nationalities.

In the modern era, migration assumes the role of an important lever of economic development in a
globalizing world. Millions of people leave the countries where they were born each year and travel thou-
sands of kilometers to find work and a new place of residence.

But migration is also a serious challenge for humanity. Due to migration, the image of countries and cit-
ies changes, they create multicultural communities, which intensify the rapid changes that occur in societies.
Migration from the threat has turned into a boon, countries need to work out a joint strategy and response to
the challenges that we face in the 21st century. Processes taking place in modern world have an impact on
national relations. This determines. further theoretical understanding, taking into account such a phenomenon
of the ethno social structure as'diaspora. At present, there is an intensification of national self-awareness and
national self-identification in diasporas. Any country that conducts any diasporal policy today can and should
use the political, cultural’and economic potential of diaspora to protect its national interests and develop in-
terstate relations. The growing global diaspora and the contributions they bring to the development have
warranted such high-level attention.

The relevance of analyzing the experience of modern states in the sphere of diasporal policy is condi-
tioned by a number of circumstances. Firstly, the development of such a phenomenon as transnational net-
works in a completely different way made it necessary to look at the role and place of diasporas in the sys-
tem of international relations and pay special attention to the economic, sociocultural and socio-political po-
tential of modern diasporas. The approach to the foreign diaspora as an important foreign policy and eco-
nomic resource is becoming increasingly widespread in the international practice of modern states.

Secondly, a comparative analysis of the experience of different states in the sphere of diasporal policy
has a special interest and relevance, both from the theoretical and from the practical point of view. This anal-
ysis will reveal the overall global trend and predict the further development of dialogue between the diaspo-
ras and the state, as well as within the diaspora community.

Thirdly, the analysis of experience shows conceptual approaches and builds models of support and in-
teraction with foreign compatriots.

Using the potential of the foreign diaspora to create a network of economic, social, political and other
ties is a fairly common world practice. But not always the first word belongs to the state. Often the diaspora
itself creates a system of network connections and the state - the historical homeland becomes one of the
links of this international chain.
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It is characteristic that modern states pay more and more attention to the part of the diaspora that main-
tains the closest contacts with the titular state. The experience of China is indicative in this regard. According
to Chinese experts, it is the new Chinese migrants that are now in the focus of attention of their historical
homeland. They are recognized as a highly useful resource for economic construction in China, attracting
foreign investors and business partners.

Within the same diaspora, different social strata can be identified, which, in principle, speaks of the di-
aspora not as a corporate community, but as an alliance of corporations. The diaspora that manages to com-
bine the interests of different social groups within it can survive. First of all, the interests of those who keeps
of the ethnocultural heritage, who provides an economic basis for the survival of the diaspora and who cre-
ates socio-political conditions for the preservation of the diaspora.

Especially the institutions are important that are the connecting links between these groups of interests.
Many actively writing about such a phenomenon as diasporal lobbyism, but they do_not write about
diasporal communications and communicators.

Accordinding to Steven Vertovec politically active diaspora communities are the Jewish, Greek, Cuban
and Armenian-American associations that represent some of the strongest lobbies in" Washington, DC.
Diasporic Iraqi groups and individuals played crucial roles in encouraging American military intervention in
Iraq in 2003 [1]. Modern diasporas are not only the form and mechanism of the existence of historically es-
tablished communities that are carriers of certain ethno-cultural traditions, but also a political tool. This cir-
cumstance requires the definition of the political and legal framework in which diasporas act as subjects of
politics, as well as the designation of illegitimate, but existing rules of the political game, which the diaspora
are forced to follow.

Recognition at the international legal, later national level of collective rights, which are a kind of peo-
ple's right, has become a significant milestone in the general humanization of law and the state. On the one
hand, it has legitimized the right of nations to self-determination, and on the other hand opened the way to
the subjectivity of those collective subjects of law without being an independent nationality, actively influ-
ence the political, legal and cultural life of modern states. First of all, they include diasporas as special ethno-
cultural entities, the specifics of which are determined by the refusal of its members to assimilate and aimed
at preserving an original culture.

Effective diaspora policy requires the capacity not only to articulate a policy but also to enact it consist-
ently. Most formal diaspora policies are articulated and executed at the national level.But what are the reali-
ties in local government jurisdictions? Diaspora policies may falter because they are insufficiently responsive
to localised needs, and/or the state lacks.the capacity and/orpolitical will at the local level to effectively im-
plement them. A variety of institutional innovations can signal a state's engaging in diaspora politics. In di-
aspora studies, interests in diaspora governance tend to focus on how and why homeland states engage their
diaspora communities through various strategies and institutions. Dominant accounts of diaspora politics are
economic reasons, issue of identity, state relations with their diasporas through the lens of political-economic
rationality and regimes.

Theoretically, diasporas have been posited as challenging traditional state institutions of citizenship and
loyalty, and as an important feature of the relationship between domestic and international politics. More
generally, diasporas are increasingly able to promote transnational ties, to act as bridges or as mediators be-
tween their home and host societies, and to transmit the values of pluralism and democracy as well as the
«entrepreneurial spirit and skills that their home countries lack.

It should be noted that the problem of the relationship between the modern state and the diaspora is
usually seen'in the cultural and social (less often historical) and rarely becomes the subject of political and
legal studies. It'seems that this is due to the scientific tradition of perceiving diasporas as one of the varieties
of relatively closed social groups, and such an approach does not imply its output beyond the concrete - soci-
ological research. However, today the diasporas are playing an increasingly active role not only in the cultur-
al life of the society, their influence becomes more visible even in such areas as the formation and implemen-
tation of foreign policy, the domestic lobby, the economy and investment. This circumstance requires deter-
mining the policy and legal fields, in which the diasporas act as actors, as well as the designations of illegit-
imate, but existing rules of the political game, which diasporal associations are forced to follow. Discussion
about the diaspora is conducted by specialists of different directions and it can be stated that the concept of
«diaspora» is used for such heterogeneous phenomena as ethnic minorities, refugees, labor migrants, etc.
Ultimately, we are talking about any groups living for some reason or other outside their country of origin,
but at the same time retaining their ethnic and religious identity, the idea of having a common historical
origin, a set of interests, cultural values and public solidarity with their nationality [2].
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These facts allow us to consider the diaspora as a special ethnic group that resists assimilation by estab-
lishing certain cultural restrictions related to the use of language, traditions, and so on. National minorities
should also be distinguished from diasporas. The problem of correlation of these concepts is that national
minorities have a special legal status, since they have been assigned to demand from the state recognition of
their rights to identity, and in case of infringement or violation of rights they have the right to their protection
in state and supranational structures. The Diaspora does not have such an opportunity. In particular, as
Yu. Fukanov noted, one of the fundamental foundations of the formation of the diaspora is the concept of a
«National hearthy, a kind of ideological myth according to which representatives of the diaspora consciously
or unconsciously perceive themselves as those who continue not only the traditions, culture, language prac-
tices of their homeland, but also preserves the state idea. It is believed that the diaspora emerges as an at-
tempt to preserve statechood and culture when they are under threat, and therefore there are no factors. for the
formation of the diaspora in nations whose state existence has never been threatened: there are no such dias-
poras as the German, English or French [3; 286].

It is worth emphasizing that not only external but also internal functions of the diaspora are important in
the consideration of the relations between the state and the diaspora. These include: 1) preserving the lan-
guage of their people; 2) preservation of ethno-national culture (rituals, traditions, life standards, home way
of life, holidays, literature, etc.); 3) preservation of a certain confessional identity;4) preservation of ethnic
identity (national identity, ethnic stereotypes, common historical fate)[4; 198].

Growing interest in diasporas by political leaders ensure diasporas as a part/of international develop-
ment agenda. My participation in the 16" International Annual Conference by World Association for Sus-
tainable Development and 5" of International Diaspora hosted by the United Nations Joint Inspection held
10-13 April in Geneva is also one of the examples where diasporas are recognized as key actors not only in
national, bilateral affairs, but also global affairs where diasporas shared experiences and thoughts at high po-
litical level. Engaging diasporas in such important activities mean that we are founding trust building, as
diasporas develop networks, transfer resources and exchange(information. In order to develop their potential,
social protection, citizenship, right to vote as well as to build bridges between societies facilitating engagement
is essential. This allows individuals and societies to strengthen their links which will contribute to well-being.

As is often emphasized in the scientific literature, strengthening the status of diasporas in the modern
world is a consequence of a significant, if not colossal, surge in migration processes. If in the XIX-XX centu-
ries the formation of diasporas depended mainly on political processes, often associated with persecution and
the need to search for a «new» homeland, today diaspora growth is ensured through labor and educational
migration [2]. This is connected with the'changes.in the policy of states towards the diasporas, the develop-
ment of such approaches to migration‘policy that would not impede the interaction of the diaspora with the
state of origin, the protection of the cultural identity of the diasporas. In our opinion, the problem of the rela-
tionship between the state and the diaspora has a dual character: the relationship between the diaspora and
the state of origin; relations between the diaspora and the host state.

The first aspect, in the establishment between the diaspora and the state of origin, is most often ex-
pressed in the existence-of special legislation. For example, in Kazakhstan since 1995 a new stage in the rela-
tions between the Republic of Kazakhstan and representatives of the Kazakh irredent and diaspora has been
established. First of all, the «State Program for Supporting the Kazakh Diaspora», approved by the President
of the Republicof Kazakhstan on December 31, 1996, the «Law on Migration» (1998) and other governmen-
tal acts, decrees and instructions were signed. State quotas for repatriates were established. All of the above-
mentioned problems of the Kazakh diaspora and irredents began to be solved more or less successfully with
the-assistance of the Agency for Migration and Demography under the Ministers of the Republic of Kazakh-
stan and the World Association of Kazakhs, who are also closely involved in the immediate problems of re-
patriates in Kazakhstan. The Kazakh diaspora is formed from three countries of exit or former residence: Ka-
zakhstan, Turkey and China, and then spreads around the world. For Kazakhs living in different countries of
the world, trilingualism is more typical: Kazakh, the language of the country of exit and the language of the
host country [4].

The state support of diasporas today is becoming quite an effective and popular direction of foreign policy
activity. On the one hand, it allows the state of origin to improve its image in the world, to form a correspond-
ing symbolic and cultural image. On the other hand, diasporas tend to be more loyal to the state of origin than
citizens, and this kind of relationship favorably correlates with the need of the state of origin to establish profit-
able ties with the host state (a vivid example is Spain and Brazil, Ukraine and Canada, and so on).

The world practice shows that when developing a policy of interaction between the state and its diaspo-
ra, one should pay attention to who the diaspora is, where the diaspora is localized, how and why to involve

Cepusa «Uctopusa». Ne 3(91)/2018 75



G. Askhat, Zh.R. Zhabina

them for the development of state initiatives. The governments of many countries set out to mobilize the di-
aspora by attracting and actively using human, social, financial, cultural and political capital. Many states use
their diasporas as a tool for implementing their external and internal development strategies. Some diaspora
associations influence the formation of the policy of the states-opponents of their countries of origin in favor
of the homeland, influence the governments support or opposition, and provide financial or other assistance
to political parties, movements, and public organizations. The factor of influence of the state of origin on its
diasporas is also used with a legitimate aim and with the aim of lobbying certain foreign policy strategies. In
the political sense, the diaspora, as a rule, depends more on the state of origin than national minorities. First
of all, this is due to the fact that the diasporas are characterized by greater integrity and a high degree of or-
ganization and unity, which allows them to resist assimilation. At the same time, national minorities are more
susceptible to it, which indicates their lack of political and legal interest in constant contact with the.country
of origin.

From this position, the diaspora can be viewed as a kind of continuation of the state."Here it appears in
static, since its status, composition and functioning are determined by the political and legal aspects of rela-
tions with the state of origin. On the one hand, this means that the diaspora acts as a kind of «unofficial» in-
stitution of the state, since it can often be used as a foreign policy tool for influencing the governments of
other states. On the other hand, the statics of the diaspora is determined by the fact that it-is‘in the relation-
ship with the state of origin that the basic parameters of its cultural, economic and historical functioning in
another society are determined.

No less important is, in terms of modern states functioning, the second aspect of the problem is the rela-
tionship between the diaspora and the receiving state. In a sense, these relations can be viewed as a continua-
tion of interstate relations, since the use of diasporas as an informal lever to influence the host state is a fairly
common practice. So, Israel traditionally has a powerful lever of influence on the US government at the ex-
pense of the Jewish diaspora. Another interesting example is the example of the activities of the Armenian
Diaspora, which managed to influence the situation in Armenia in the post-conflict period of 1994 when
there was a lack of national consolidation, split and confrontation of the political elite affected by internal
contradictions, which led to the stagnation of economic.reforms and thus to a significant slowdown invest-
ment proceeds, and achieve through the successful.lobbying in the US government the expansion of official
assistance for Azerbaijan.

However, it would be wrong to reduce the interaction of the diaspora and the receiving state exclusive-
ly in such a narrow context. It seems that the range of relations between these entities is much broader and is
covered by the problem of legal and institutional design of multiculturalism. For example, the legal heritage
and continuity in the legal status of the diasporas was determined in Canada when the 4th volume of the re-
port of the Parliamentary Commission «Cultural contribution of other ethnic groups» was published in 1971,
where the preservation of the Canadian way of life was established through two official languages, but of
any official culture with the same attitude to all existing cultures in the country. In the famous Canadian
Multicultural Law, the Canadian Multicultural Act of 1985, it is written that all individuals receive equal
protection before the law, respecting and evaluating diversity and ethnic origin. The law establishes encour-
agement and assistance to the social, cultural, economic and political growth of the national diasporas of
Canada through the adoption of multiculturalism [5].

The relations between the host state and the diaspora are realized in the context of the principle of mul-
ticulturalismrand ensuring the free development of all diasporas and cultures. At the same time, it is worth
noting that not always the state loyally refers to the idea of multiculturalism, which raises significant chal-
lenges for the development of the diaspora and its institutions in it. In this regard, the important role is played
by the impact of the diaspora as an organized and integrated background with national minorities in uphold-
ing their rights to state structures.

From this position, the functioning of the diaspora expresses its dynamics: the diaspora in its relations
with the receiving state appears as a special collective subject of law, which, even without the rights that na-
tional minorities possess, still has powerful levers of influence on the government.

Thus, the functioning of many modern states is inseparably linked with the diasporas as specific ethno-
national political entities. Their interaction should be based on the recognition of the idea of pluralism, which
has both cultural and legal expression. Formulating the legal status of the diaspora, institutionalizing legal
relations between the state and its nation's representatives abroad, developing the diaspora as an «unofficial»
institution of the state, its foreign policy agent expresses the static elements of the relationship between these
two social institutions. The legal registration of the protection of cultural diversity, the influence of the dias-
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pora on the legislative detail of the state, its domestic and foreign policies, principles and activities of the
executive branch disclose the specifics of the dynamics of their mutual relations. The combination of dynam-
ics and static characteristics of interaction between the state and the diaspora is an important methodological
principle, on the basis of which the problems of diasporas in the modern state should be studied.

In conclusion, I would like to say that diasporas are groups participating in the domestic political pro-
cess of the homeland. As such, they seek to advance their identity-based interests, both directly through lob-
bying and indirectly by providing information to the institutional actors. Furthermore, their international lo-
cations are singularly (among groups) important to the homeland government as tools of influence vis-a-vis
foreign governments. Analyzing this relationship between diasporas and homeland governments will expli-
cate the potential efficacy of diasporic activity. Diasporas are among the most prominent actors that link in-
ternational and domestic spheres of politics. Thus if the homeland is in need of diasporic support,-and the
diaspora is united about the direction the homeland's for eign policy should take, then the ability of the dias-
pora to influence that direction is enhanced.

The 'weaker' the homeland is both in terms of need for diasporic assets and permeability to societal
pressures, and the more cohesive the diaspora is (in terms of its organized voice and determination to influ-
ence policy), the greater influence the community will exert on the home land. In a nutshell, and quite intui-
tively, if the strength relations between the diaspora and the homeland favor the former, then the diaspora
will be better able to influence the homeland's foreign policy. As migration flows accelerate, and diasporas
increase both in numbers and in political access to their homelands, becomes all the more important in un-
derstanding the future directions of homeland foreign policies.

Understanding this fact is necessary in general to all countries, but especially those who today tend to
occupy a leading place in the modern world politics and should be-seen as a tool for promoting national in-
terests in improving the country's foreign policy image.
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I'. Acxar, XK.P. J)Kabuna

Hlerenaik nuacmopasiapra KATbICThl MEMJIEKETTEPAIH CasiCU-KYKbIKTBIK acneKTiiepi

Makajnana MOICHH JKOHE JJICYMETTIK (CHpEK TapuXH) cajafarbl  Ka3ipri 3aMaHfbl MEMJICKET IIeH
JMACIIOpaHbIH apachlHIAFbl KapbIM-KaThIHAC MOCENECi, COHBIMEH KaTap CasCH JKOHE KYKBIKTBIK 3epTTeyJep
KapacThIpbUIabl. Byrinri Tanna nquacriopanap TeK KOFAMHBIH MOJICHH ©MipiH/e FaHa eMeC, CHIPTKBI CasiCaTThl,
imKi 706011, SKOHOMHKAa MEH MHBECTHLMSIIAP/bl KaJbINTACTBIPY MEH )KY3€re achlpy CHSKTBI canaiapia
anaThlH OpHBI epekure. byn karaail cascu >koHE KYKbIKTHIK KYPBbUIBIMZA JHACIOpasaplibl akTOp peTiHIe
aHpIKTay/Abl Tanan ereni. Kasipri yakpiTTa 1uacnopanapasly YITTHIK ©3iH-031 Ce3iHyl MEeH YITTHIK ©3iH-031
TaHYBIHBIH YJIFaiiraH/bIFbl Oaikanapl. Ke3 KelreH AMacropalblK cascaTThl XKYPri3eTiH e casicd, MOICHH
JKOHE JKOHOMHUKAJBIK OJICYeTiH, ©3 YITTHIK MyJJIeJepiH KOpFay JKOHE MeMIICKEeTapasblK KaTbIHACTAp/IbI
JIaMBITy YIIH [uacropajapibl MadpanaHa anmagpl. OJNEMAIK JUACHOpPAHBIH OCill Kelie JKaTKaHbl JKOHE
OJapABIH KOFaM JaMyblHa KOCKaH YyJieci OCBIHIail JKOFapbl JeHreige. Makanana auacriopanapsi
XaJIBIKAPAJIBIK-KYKBIKTBIK JKOHE YJITTHIK JICHIeH/ie TaHy 3aH MEH MEMJICKETTIH JKaJIlbl I'yMaHH3alUsChIH/IaF bl
MaHbI3[bl KEe3eHre aWHanFaHbl KapacThIPbULABL. byl  XaJbIKTapblH ©3iH-631 aHBIKTay KYKBIFBIH
3aHIACTBIPY/Bl )KOHE 3aMaHAyH MEMIICKETTEp/iH CasiCH, KYKBIKTBIK XOHE MOJCHU eMipiHe OeNceHIl bIKIal
eTyiHe KOJIbIH arabl.

Kinm ce30ep: xa3ipri 3aMaHFbl MEMIICKET, MACIIOPA, JHACTIOPACHIHBIH KYKBIKTHIK MOpTeOeci, iIKi 1000H.
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[oanTHKO-NIPaBOBBIE ACTIEKTHI FTOCYAAPCTB B OTHOLIEHUH HHOCTPAHHBIX HACIIOP

B craTpe nokaszana npo6ieMa B3anMOOTHOLIEHHH COBPEMEHHOT'O TOCYIapCTBa U IUACHOPEI, KOTOPast 0OBIYHO
paccMaTpHuBaeTCsl C KyJIBTYPHOH M COIMAIbHOM (peke MCTOPUYECKOH) TOYEK 3pEHUsS] M PEIKO CTAaHOBUTCS
MIPEeAMETOM MOJUTHYECKHX W TPABOBBIX HccieqoBaHui. CerogHs IHAcIopbl UTPAIOT Bce OoJiee aKTHBHYIO
pOJb HE TONBKO B KYJIBTYPHOI JKM3HM OOIIECTBA, UX BIMSHUE CTAHOBUTCS OoJee 3aMETHBIM JaXKe B TaKHX
o0nacTax, kak (OpMHUPOBAaHHE U OCYIIECTBJICHUE BHEIIHEH NMOJUTHKH, BHYTPEHHEro J0O0HM, 3KOHOMHUKH H
WHBECTULIUH. ABTOPHI TOIYEPKUBAIOT, YTO JAHHOE 0OCTOSATENBCTBO TPeOyeT ONpeieNeH s MOTUTUIECKOTO ’
MPaBOBOTO 0711, Ha KOTOPOM AMACHOPHI BRICTYTAIOT B KaUueCTBE aKTOPOB. B HacTosIee Bpemst HaOmoaeTcs
YCHJICHHE HAl[MOHAJIBHOTO CAaMOCO3HAHMS M HAIMOHAIBHON caMOWJIeHTU(UKAIMU B auacnopax. OTMeyeHo;
YTO BCSIKasi CTpaHa, KOTOPasl IPOBOAUT JIFOOYIO THACIOPAIBHYIO MOJUTHKY CETOMHS, MOXeT (U eif ciaemyer
9TO JIeNIaTh) UCIIOI30BATh MOJUTUYECKUI, KyIbTypHBIH 1 SKOHOMHYECKUH MOTEHIIMAI AUACTIOPEI JUIS 3allH-
THI CBOMX HAI[MOHAIBHBIX HHTEPECOB U PAa3BUTUS MEXKTOCYIapCTBEHHBIX OTHOMIEHMH. PacTymas riodaisaas
JIMacriopa M BKJIAJl, KOTOPBIH €10 NPUBHOCHUTCS B Pa3BUTHE, 3aCIy)KHBAIOT TAKOTO BHICOKOTO YPOBHS BHHMa-
HHA. B cTaThe ompesensercs, Kak MpU3HaHWE AWACIOPHI HA MEXJYHApOJHOM NPABOBOM U HAIMOHAILHOM
YPOBHE CTajlo BaKHOH BeXOil B 001Iel ryMaHH3aluH MpaBa U roCyJapcTBa, 3TO Y3aKOHWIO HpaBa HalUi Ha
CaMOOTIPE/ICICHUE ¥ OTKPBUIO MyTh K AKTUBHOMY BIIMSHHIO HA MONUTUYECKYIO, MPABOBYIO U KYJIBTYPHYIO
JKH3Hb COBPEMEHHBIX TOCYAAPCTB.

Knrouesvie cnosa: COBpPEMEHHOEC IroCcy1apCTBO, AUacCIiopa, HpaBOBOﬁ CTaTyC AUacHopkbl, BHyTpeHHPIfI J1000M.
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