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EURASIAN ECONOMIC UNIONLAW;:
APPROACHES TO CONCEPTUAL UNDERSTANDING

AmirbekK.S., PhD the doctoral candidate, Master of law, Ye.A. Buketov,Karaganda State University

The beginning of the legal framework of integration EAEU founding members can be regarded in 1991
the formation of the Commonwealth of Independent States (CIS)|- association that is very soft in legal
essence (according to the opinions of some researchers, «at thennitial period of CIS creation of and activities
integration aspirations were declared more than fulfilled \in reality» [1; 94]), but wider in scope of
participants.

In 2000 a number of member states of the CIS (Russia, Belarus, Kazakhstan, Kyrgyzstan, Tajikistan)
established the «second floor» of post-Soviet integration — the Eurasian Economic Community (hereinafter -
EurAsEC). It was more effective: in its framework nearly 200 international treaties were adopted; States
participants were able to unify the domesti¢ legal systems in part of trade and the economy in general. At the
same time there was a definite imbalanee in theirrights and obligations: some states have not ratified certain
treaties, haven’t satisfied them [2; 127].

The problem was in the method, of making and implementing decisions, so Russia, Belarus and
Kazakhstan as the states more prepared” decided to change the method - to transfer some part of the
competences to the supranational level. In 2010, the Customs Union of three countries has been established,
and as its main body - the ‘Commission of the Customs Union with supranational powers was. Later, the
Customs Union was amended by draft of the Common Economic Space; Eurasian Economic Commission
was established instead of the Customs Union Commission (hereinafter — EEC).

In 2014, three countries signed the Treaty establishing the Eurasian Economic Union - the next «level»
of integration.” EurAsEC, which has performed its task, has been abolished. An optimization of the
integrationsofithe control system by means of international legal instruments, «multiplicity» of integration
structures was eliminated, which are drawn to the attention of experts [3].

For amore'complete understanding of the concept of the «kEAEU law», which is formulated in Article 6
of the EAEU Founding agreement should apply to the formation of its origins and evolution within the
Customs Union and Common Economic Space, which were the forerunners of the Union.

The foundations of the Customs Union between Belarus, Republic of Kazakhstan and the Russian
Federation have been formulated January 6, 1995, when the Heads of this States signed in Minsk Agreement
on the Customs Union between the Russian Federation and Belarus, and on January 20 of the same year
Kazakhstan acceded to this Agreement. In 1996 the Kyrgyz Republic joined to this agreement, and in 1999 —
Republic of Tadzhikistan.

In the future, the legal framework of the Customs Union has been supplemented by such agreements as
the Treaty on the deepening of integration in economic and humanitarian spheres (1996), the Treaty on the
Customs Union and the Common Economic Space (1999) and a number of others.

October 10, 2000 the Agreement on the Establishment of the Eurasian Economic Community
(EurAsEC) was signed in Astana, an international organization, which has put in Article 2 the own aim the
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effective promotion of the formation process by its member states of the Customs Union and Common
Economic Space, as well as other goals and tasks defined in the previously mentioned agreements on the
Customs Union, the Treaty on the deepening of integration in economic and humanitarian spheres, and the
Treaty on the Customs Union and Common economic space, according to the chalked out steps identified in
the above documents [4].

Treaty establishing a single customs territory of the Customs Union on October 6, 2007 was the
founding (basic) international legal instrument establishing a framework for cooperation among States
Parties (Russian Federation, Belarus and Republic of Kazakhstan) in the formation process of the customs
union. On the same day the Agreement on the Customs Union Commission was signed, which was
established by a single permanent regulatory body of the Customs Union.

December 9, 2010. three CU member states signed 17 documents on the creation of the Eurasian
Economic Space (hereinafter — EES), among which the Action Plan for 2010-2011 on the fommation.of the
Eurasian Economic Space of three states, which includes the development and signing during two years, to
January 1, 2012, twenty international agreements, ensuring the creation of the EES was. The whole package
of documents forming the EES, ratified by the parties and entered into force for the States Parties to January
1, 2012.Finally, November 18, 2011 three CU Member States signed the Treaty on the'EurasiansEconomic
Commission (hereinafter - EEC), which replaced the CU Commission. EEC was éstablished as a single
permanent regulatory body of the CU and EES.

At the same day, presidents of the CU and the EES member states signed a document.that opens the
next stage of integration. We are talking about the Declaration of the Eurasian economic integration, which
expresses the transition from 1 January 2012 to the next stage of the integration;building — EES, based on the
norms and principles of the World Trade Organization (WTO) and open-at any stage of its formation for
accession by other States. The final goal of this stage — the creation in 2015 of the Eurasian Economic Union
(EAEU), has been successfully implemented.

Within the framework of the Customs Union of Russia, Republic of Belarus and Republic of
Kazakhstan (CU) was formulated the concept of the legal base ofithe Customs Union, that is complex of
international agreements concluded between States Parties; the implementation of which creates the Customs
Union.

In CU practice, all international treaties constituting\the contract legal base, were divided into three
groups:

a) international treaties acting in the framewotk of the Eurasian Economic Community (altogether 13
international agreements);

b) international agreements, aimed at completing the formation of the contract legal base of the
Customs Union (38 international agreements);

c) other international treaties (42 international agreements).

This classification is based on the provisions of the Protocol on the procedure of entry into force of
international treaties aimed at the formation of the contract legal base of the Customs Union, out of them and
joining them taken October 6, 2007.

After the establishment, ofithe Eurasian Economic Space in the decision of the board of the Eurasian
Economic Commission on April 12, 2012 were specified the basic parameters of the contract legal
framework of the’CU and:EES. In that decision the EEC departments responsible for monitoring realization
process of the agreements forming the legal base of the Customs Union and Eurasian Economic Space were
listed.

The/document specified for four groups of agreements:

a)international agreements aimed at the completion of the formation of the contract legal base of the
Customs Union (29 international agreements);

b) list of international agreements provided for the Action Plan for the introduction of the Customs
Codeof the Customs Union (16 international agreements);

c) other international agreements of the Customs Union (23 international agreements);

d) international treaties on the formation of the Eurasian Economic Space (17 agreements).

Unlike the list drawn up by the CU, from consideration international agreements acting in the EurAsEC
were excluded [5; 52].

Article 6 of the Founders Agreement describes the EAEU law, which allows making the conclusion that
the authors have overcome the narrowness of the concept of «the contract legal framework» of integration. It
is established that the right of the Union consists of as international treaties: Founders Agreement of the
Union, international agreements in the framework of the Union, the International contracts of the Union with
third party, as well as acts of secondary order, namely the international legal acts adopted by EAEU bodies.
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These include: the decisions and orders of the Supreme Eurasian Economic Council, the Eurasian
Intergovernmental Council and the Eurasian Economic Commission, adopted within the framework of their
powers stipulated by the Founders Agreement and international treaties within Union frameworks [3].

Outside the Article 6 of the Treaty establishing the EAEU some international legal instruments and
norms of international law were still, which, apparently, will play a role in the legal regulation of the
integration process and take its place in the legal system of the EAEU. First of all, we are talking about
judicial acts taken by the Court of the Eurasian Economic Union. According to Chapter VII of the Statute of
the Court it is as a result of the dispute shall decide, and at the request of explanation — provides advisory
opinion.

It should be emphasized that the Statute of the Court quite carefully formulated legal nature and wvalue
of judgments. Thus, according to p.98 of the Statute of the advisory opinion at the request of clarification has
recommendation character. In turn, the Court's judgments will be binding on the parties to the«dispute or by
the EAEU Commission (p.99-100). In this case, the Court's judgment could not go beyond<specified in'the
statement of issues (claim 101). In addition, the Court's judgment does not change and (or) does not change
the existing rules of Union law, the legislation of the Member States and does not create new (p»102) [6].

Finally, the concept of the legal system (or law) EAEU will inevitably include the fiorms of «soft lawy,
adopted by EAEU bodies and Member States, which will also affect the international legal regulation of the
Eurasian economic integration.

Determination of the normative legal base regulating customs relations'in the EAEU Customs Union is
the one of the basic questions, the answer to which depends on the methodology of solving other facing
customs law problems. The study of the Supreme Eurasian Economic Councils,the legal status showed that
the legal regulation of the main body of the Common Economic Space is not without flaws; violating one of
the principles law established activity — the principle of systematic.

Only a few studies are devoted to the legal regulation in the EAEU. This is probably one of the reasons
that the customs relations between the EAEU Member States «number of exceptions and limitations have not
diminished, and in some areas even increased». Study summarizing and systematizing knowledge about the
sources of legal regulation in the framework of the EAEU; are of particular relevance in relation to the
intensity of the legislative process [7; 111].

Recall that from January 1, 2018 the Treatyson the Customs Code of the Eurasian Economic Union
(hereinafter - EAEU CC), adopted April 11, 2017 in Moscow came into force. Simultaneously with the entry
into force of the Treaty on the Customs Code of\the Eurasian Economic Union on April 11, 2017 the
Agreement on the Customs Code of the Customs Union on 27 November 2009 ceased to operate, as well as a
number of international agreements, which were'subject to the customs legal and signed at the stage of the
Customs Union (Annex 2 and Annexe3 to the Treaty of EAEU CC).

In the study of the legal regulation, of sources it is important to organize them and define the limits of
the normative legal acts on each of the regulatory levels (international, national or supranational). However,
despite ongoing researches, features of the legal framework regulating specific relations remain unexplored.
In particular, international legal base of regulation of custom-tariff relations has not been investigated
customs tariff of relations, whichswere a key in the formation of the EAEU.

Since the beginning of|the XX century international customs and treaties concern to the sources of
international laws Sourcessof international law are characterized as «official-legal form of the existence of
international law. norms, ... and represent the external form in which the normative content of the rules
embodied»[8;387].

All sourcesof international law are combined by the concept of international legal framework. There is
a‘classification, according to which all sources of international law are divided into major (international
treatys international customs and general principles of law) and additional (regulations, decisions of
international institutions and bodies).

Creating of the EAEU led to arising of new classifications of sources of international law in the EAEU:
legal and doctrinal.

Legally in the EAEU customs legislation there are three groups of legal acts:

- The EAEU Customs Code;

- International treaties of the Member States of the EAEU regulating customs relations in the EAEU;

- The decisions of the Eurasian Economic Commission, including the decision of the Commission of
the Customs Union (abolished with the transfer of the powers of the Eurasian Economic Commission).

Doctrinal classification is wider than legal classification, which indicates that the number of normative
legal acts regulating customs relations, more than the number of normative legal acts constituting the
customs legislation of the EAEU.
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Allocation of a special group of legal acts — Customs legislation of the EAEU — solves several
problems. Firstly, in addition to Art. 1 of the Treaty «On the Customs Code of the Customs Union»
establishes a hierarchy of legal acts, which are taken in the framework of the EAEU [9]. Secondly, it makes a
distinction between the laws of the Member States of the EAEU and the other normative legal acts adopted
in the framework of the EAEU and components EAEU customs legislation. However, the introduction of the
term «customs legislation of the Customs Union» led to the fact that the definition of international legal
sources that regulate customs relations in the EAEU, is not a trivial task.

For example, why EAEU CC doesn’t mention international treaties which Member States EAEC
concluded with states which are not members EAEU? These contracts are not included in the customs
legislation of the EAEU and, as rightly A.N. Kozyrin observes, «they will be used as the international legal
sources of national customs law» [10; 65]. Exclusion of international agreements concluded by the EAEU
Member State with non-members of the EAEU, of the customs legislation of the EAEU is fundamentally
different from the approach used in the definition of the customs legislation of the Custems Code of'the
European Union.

In accordance with Art. 4 p. 2 of the new Customs Code of the European Union (Union Customs Code),
which entered into force on 1 May 2016, the customs legislation includes not only the €odeand adopted in
accordance with it the positions, but also the Common Customs Tariff, legislation establishing a Community
system of exemption from customs duties but also international agreementsContaining’provisions on
customs matters, to the extent that they are applicable in the European customs Union.

Commitments made by one of the CU Member States within the framework of international agreements
concluded between the Member State of CU and non-CU member states, maysbe contrary to the interests of
other CU Member States and the EAEU in general and deal with the legal regulation of relations associated
with the movement of goods across the customs border of the EAEU. Realizingthe potential risks, but taking
into account the importance of the conclusion of certain international agreements, the obligations which may
interfere with the consensus reached within the framework of\the EAEU, the CU Member States have
concluded the Treaty on the functioning of the Customs Union within the framework of the multilateral
trading system (signed in Minsk on May 19, 2011). At that time, an agreement was signed by Russia,
Kazakhstan and Belarus.

In accordance with this Treaty, EAEU Member States committed themselves to co-ordinate the
conditions of accession to the World Trade Organization/(hereinafter — the WTO) and to comply with the
commitments made by States members of the'EAEU accession to the WTO. However, even the existence of
the Treaty cannot guarantee to reach a compromise. For example, the WTO can deliver to the Republic of
Belarus the condition of a significant reduction in“import duties on cars. For the economy of the Republic of
Belarus the implementation of such.conditions has no significant risk, at the same time the interests of the
Russian Federation can be observed only at high rates of import customs duties on cars.

In what way and at what price compromise in this and other similar situations will reach, it is
impossible to predict. It is possible that one of the ways could be the development of national regulations,
restricting the movement of goods within the EAEU. For example, the Russian Federation Government is
considering question about development of regulations, «providing the establishment of restrictions on the
import by persons on the territory of Russia in Kazakhstan and Belarus alcoholic products».

At the same time, in“accordance with sub-paragraph 1 of Art.3 of the Treaty establishing a single
customs territory. and formation of the Customs Union (signed in Dushanbe on October 6, 2007) since the
establishmentyof ‘@, single customs territory the EAEU Member States shall not apply customs duties,
quantitative sestrictions and equivalent measures in mutual trade, although it is not excluded various
measures aimed at protecting the national interests of the EAEU Member States. The adoption of such
normative legal acts by the EAEU Member States could be the beginning of the end of one of the most
successful integration associations.

Thus, international treaties of the EAEU Member States with third countries to the extent that they are
applicable to the regulation of customs and tariff relations in the EAEU, should be included in the
international legal framework of customs and tariff regulation in the EAEU, and the process of signing such
agreements should always pass the stage of coordination with the EAEU Member States.

There is no definite answer to the question of the legal nature of the decisions of the Eurasian Economic
Commission in the regulatory legal acts. The researchers note that «the legal nature of the decisions of some
intergovernmental bodies of integration associations are not defined, it is not always a positive effect on their
implementation». A.A. Kashirkina and A.N. Morozov believe that the described problem concerns including
the decisions of the Commission of the Customs Union and the Eurasian Economic Commission, which, in
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their opinion, are not international treaties, but researchers do not answer what the legal nature of these
solutions are supranational bodies.

The authors propose the construction, according to which «the decisions of the Eurasian Economic
Commission are included into the «fabric» of the national legal order» through the Regulation on the
Eurasian Economic Commission, in accordance with sub-paragraph 13 of Art. 1of which «the Commission
within its powers takes decisions with regulatory and binding for Member States, resolutions which have
organizational and administrative character, and recommendations have no binding character. Decisions of
the Commission are part of Union law and are directly applicable in the territories of Member States» [11;
250].

The proposed construction makes it possible to explain why the decision of the Eurasian Economic
Commission have direct effect in the territory of the Member States of the EAEU, but did not give an answer
to the question of the legal nature of the Eurasian economic Commission decisions.

If the decisions of the Eurasian Economic Commission are not an international treaty, on what basis
they are part of the contractual and legal base of the EAEU? If the decisions of the Eurasian Econemic
Commission are not an international treaty, then what kind of normative legal act they are and whether or not
the decisions should be seen as a new kind of normative legal act? If this is a new kind of'normative legal
act, it is necessary to highlight the characteristics that distinguish the decisions of the Eurasian Economic
Commission on the other types of normative legal acts, such as trying to make to theitechnieal regulations of
interstate integration associations.

The dispute about the legal nature of the decisions of the Eurasian economic Commission has
theoretical character until then; the question of enforcement will not arise: This.could happen if, the decision
of the Board of the Eurasian Economic Commission will be contrary to the.interests of one of the Member
States of the EAEU. In this case, the lack of consensus would lead the parties to-the EAEU Court, and further
development of events will depend on the legal nature of the decisions of the Eurasian Economic
Commission.

All Member States of the EAEU acceded to the International Convention on the simplification and
harmonization of customs procedures, the provisions of which set the legal minimum that should be provided
in the regulation, including customs and tariff relationsmFor example, it was found that the legislation should
determine the conditions of occurrence of the obligation to pay customs duties; it determined that the rates of
customs duties shall be published in the official publications; the requirements for the establishment of a
minimum value and a minimum amount of customs duties, below which customs duties shall not be charged,
etc.

The international legal framework regulating customs and tariff relations includes the International
Convention on the Harmonized Deseriptioniand Coding System of the goods, which was joined by all the
Member States of the EAEU. This Convention is in the basis of the Common Customs Tariff of the EAEU,
approved by the Board of the Eurasian Economic Commission decision dated July 16, 2012 number 54 and
is based on:

- Harmonized system of description and coding of goods;

- Combined Nomenclatureiof the European Union (for most products);

- United commodity nomenclature of foreign economic activity of the EAEU.

Priority of the ' EAEU customs legislation should be the basic principle of the emerging law of the
Customs Union within'the EAEU, which implements the provisions of p. 2 of Art. 1 of the CC of the EAEU,
according tomwhich, the regulation of customs relations in accordance with the legislation of the Member
States of] theEAEU is carried out only before establishing the appropriate relations at the level of the
customs legislation of the EAEU. Therefore, the role of the international legal framework for the regulation
of customs, in particular customs tariff relationship will grow.

However, it should refrain from the forced transition from the regulation at the national level to the
international and supranational as long as Member States of the EAEU will be the prevailing understanding
of the legal structure of the system within the EAEU, until the problems will not be resolved with the
hierarchy of normative legal acts on the legal force and their place in the national legal systems of the
Member States of the EAEU.
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JYHUEKY3I CAVIA YHBIMBIHBIH KEI3METIHIH HET13T'T BAFBITTAPEI
JKOHE OHBI KYKBIKTBIK PETTEY

Mynatimbac E.H., E.A.boxemos amvindagvl KapMY-0viy 3an ¢axyromeminiy 1-Kypc macucmpanmoi

«YpyrBainbIK payHa» KeIDKakThl cayna’ KeniccesaepiHiy epekmeniri, ATT-teiH TapuxsiHga OipinHmi
PET KYH TOpTIOiHE OChI YHBIMHBIH KBI3METIHE TIKEJI€H KaThIChI JKOK CYpPaKThIH Kiprizutyinme. byn Oipinimi
Ke3eKTe KbI3METTepai caTy (OaHKTIK, .CaKTaHIBIPY, TPAHCHOPTTHIK, KYPBUIBIC, KOMITHIOTEPIIIK), COHBIMEH
KaTap WHTEIUICKTYaJIIbl MCHIIIIKTI, CAAyMeH OaliIaHbICThl MHBECTUIIMSIHBI KOPFay CYpaKTapsl skataapl. Onan
0acka, payHATbIH KYH TOpTIOiHE SJeMIIK caylaHbl JaMbITYAbIH Kasipri stanbiHa ['ATT-TelH MeXaHHU3MIHIH
aIanTaIusIChl JKOHE JKaHAIIATAHABIPYBl CUAKTBI CypakTap €HTi3inml. O3iHIH KbI3MET €Ty asChlH KeHEWTe
oreipein  'ATT opekerT @Tylil XajblKapalblK cayga >KYHEciH rapMOHM3aIMsIIaiTeiH JlyHuexysi
SKOHOMUKAJBIK YiibIMFa aiHanfel [1, 305].

Kaszipri ke3me oIeMIIK)HAPBIKTa FajaMIaHy MEH OOCEKENIECTIKTIH KYIICIOiHIH TiKeJIeH TananrapbiHa
OYKLI oneM aliMakTaHybl HBIFAHTY apKbUIbI jkayan Oepeii. AWMAaKTBIK MHTErpaIis SKOHOMUKAIBIK JKOHE
CasiCM  KUBIHIIBUIBIKTApFa' TOTEN OCpydiH, MEMJICKETTEp KOHCONHAIMSICHIHBIH JKOHE  OJIEMJIK
0oCEeKeNEeCTIKTIH) IapTTaphlHa, CallaHbIH QJIEMIIK CTaHIAPTTAphIHA JKOHE OJIEMIIK WHTErpalldsFa CaThLIaIl
KIpYyIiH JaiBIHABIKTAPB MeH OeiiMzeny amicTepi 00Jibi TaObuTa bl Famamaany meHOepiHAeri KenOarbITThl
OaitnanpicTap’ HADTA, JlaTtein AMepukachlHbiH AHATHIK enaepi, OHTycTik —biFeic A3usmarst ACEAH,
KYpbLTy caTbichiHAarbl EBpA3DO Tpizni yilbIMAapchl3 MYMKIH eMec. FamammaHyIaslH ocepiHeH KeITereH
JAMYHIbl JKOHE TPAH3UTTI eJAepAe SJeyMETTIK — SKOHOMHKAIBIK OarbITTaphl ayBICHIIN, MIAPyalIbIIBIK
JKYHeNnepiHiH KbI3METiHAE KYpHeni esrepictep Ooubin kaTblp. byn cayna men Oaramap nubepann3aluschl,
KOCITIKEPITIK KBI3METTETi OOCTaH/IbIK, MEMIICKETTIH IIapyallbUIBIK KbI3METIHIH KBICKAPYhI, KaTaH (DHCKAIIbIbI
cascar.

YITTHIK MIapyallbUIbIK KeIeHIEepiHiH O6eJIeKTeHYiHIH CcascH >XoHEe SKOHOMHKAJBIK HOTHXeIepi,
OTIIeINI eJIep YIIiH HeosnOepalabl SIeMAIK SKOHOMHUKAIBIK TOPTINTIH acepl CHAKTHI TYNKUIIKTI Macesesep
natiga 6onaapl. COHFBI Ke3/1€T1 OCIMHIH KOFaprhl neHreii Kasakcran HapbhIFBIHIAOMITIK €TII OTBIPFaH IIeTel
WHBECTOPJIAPBIHBIH apKachlHIa KaMTaMmachl3 eTinemi. by skarmail pecriyOnMKaHBIH — pPE3UICHT eMecTepre
TOYCINUNTIH YJIFAalThIN, MYHal, ra3, Tay KCH KOMIIAHMSJIApbIHA IIET CIJCPMEH CalbICTHIPFAaHAA OpTa
maMaMeH 3 ece a3 cajblK callyFa ajbll Kenpi. JlaMynblH amiblK yiariciHe Kemry OapbIChIHAA YJITTHIK
apyanbUIbIK KeIICHIEPIHIH JaMy MOCeIIeTepiH 1MKi Ke3AepIiH OpHBIHA CHIPTKBI JKUHAKTAP apKBUTHI MICTITY
MYMKIHIIUTITIHIH eeci nmaima 6onans [2].
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