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The legislation regulating the activities of juvenile courts in Kazakhstan

The article considers the specifics of the application of the legislation regulating the activities of juvenile
courts of Kazakhstan, in accordance with international standards in the resolution of family disputes. The
analysis of the application of civil law in civil cases of this disputes category, if the property and personal
non-property relations between family members are not regulated by the marriage and family legislation of
Kazakhstan. And the possibility of applying the rules of marriage and family and (or) civil legislation of the
Republic of Kazakhstan, regulating similar relations (analogy of the law). The modern period is charaeterized
by a change in the place of family law in the system of law of the Republic of Kazakhstan and a change in its
ideology. In conclusion, marriage and family law is the basis for the protection of the rights andfintecests of
children, parents and the family as a whole, regulating disputes arising from marriage and family relations.
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Introduction

Talking about the educational role of the court in the life of a minor, imply the fight against the offenses
committed by him, while this educational functions of the court,)insrelation todchildren, are not limited. The
court often has to consider claims, the resolution of which dependsjon the child, teenager fate. And it is
sometimes about complicated, contradictory, difficult from all points of‘wiew life situations. When for some
reason, the family can not or simply does not fulfill its educatienalifunctions. Then there are disputes about
children, a remarkable feature of which is their inextricable conmection with education. In other words, the
court has to resolve disputes arising in extraordinaryeireumstances, related to the breakdown of the existing
way of life of a minor, due to the need to radically'changg it for the better, which, as a rule, involves deep
children's experiences. That is why for the least pamful, Wwise in essence, combined with the vision of the
prospect of resolving the dispute about childgén, it'1§, notyenough to know the law well, but it is necessary to
be guided in matters of pedagogical natuge, i, the basics of child psychology. And this kind of knowledge
should always be combined with careful"attitudeo parental rights, feelings of parents, when they deserve it.
It is no coincidence, that disputes abeut childsen have always been considered the most difficult [1].

Methods and Materials

The methodology of thé Tesearch is based on general scientific and general theoretical principles: objec-
tivity, concreteness, comprehensivelapproach, cognition (analysis, synthesis, etc.). While studying the theme
of the research work, the following methods have been used: historical, comparative and legal, logical, legal-
istic, systematic and structural.

Results

The problems)that exist in dealing with cases involving the upbringing of children should not be left on
the sidelifies4Thus, in accordance with the norms of the UN Convention «on the rights of the child» (herein-
after-the Convention), the Republic of Kazakhstan must provide the child with such protection and care as
are necessary for his well-being [2, paragraph 2 of article 3 of the Convention]. Paragraph 5.1 of the Beijing
rules states that «the juvenile justice system is primarily aimed at ensuring the well-being of the minor»;
«the'trial shall be in the interests of the minor and shall be conducted in an atmosphere of understanding»
(paragraph 14.2 of the Rules); «in the case of a minor, the question of his or her well-being shall be the de-
termining factor» [3, sub-paragraph «d» of paragraph 17.1 of the Rules].

United Nations standard minimum rules for the administration of juvenile justice (Beijing rules).
Adopted on November 29, 1985 by UN General Assembly Resolution 40/33 [1].

Family law is strongly influenced by state law. The aims and principles of legal regulation of family re-
lations are related to the provisions of the Constitution, which define the basic rights and freedoms of citi-
zens. Family law is based on the need to strengthen the family.
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Respect for human rights begins with respect for the child rights. The lack of due attention on the part
of the state to the problem of children may well be qualified as Kazakhstan's non-compliance with certain
provisions of the universal Declaration of human rights and the Convention on the rights of the child.

In accordance with article 27 of the Constitution of 30 August 1995 (Constitution), marriage and the
family, motherhood, fatherhood and childhood are protected by the state, which is a fundamental point in the
legal regulation of family relations [4].

Marriage and family legislation of the Republic of Kazakhstan is based on the principles of:

1) voluntary marital (matrimonial) union of a man and a woman;

2) equality of the rights of spouses in the family;

3) the inadmissibility of arbitrary interference in the family affairs;

4) resolution of family issues by mutual agreement;

5) priority of family education of children, care of their development and welfare;

6) priority protection of the rights and interests of minors, elderly and disabled family members;

7) ensuring the unimpeded exercise by family members of their rights, the possibility of judicial protec-
tion of these rights;

8) maintain a healthy lifestyle for all family members [5].

According to the Code, marriage and family legislation of the Republic of Kazakhstan#is based on the
Constitution of the Republic of Kazakhstan and consists of this Code andfothet nofmative legal acts of the
Republic of Kazakhstan. If an international treaty ratified by the Republic of Kazakhstan establishes rules
other than those contained in this Code, the rules of the international treatyshallgbe.applied [5].

In accordance with article 5 of the Code, the civil legislation of the Republic of Kazakhstan shall apply
to the property and personal non-property relations between familyymembersthot regulated by the marriage
and family legislation of the Republic of Kazakhstan. Asthis does notieontradict the essence of marriage and
family (matrimonial) relations. The norms of marriage and familyjand (0%) civil legislation of the Republic of
Kazakhstan regulating similar relations (analogy of the law) argapplied. In cases, where the relations provid-
ed in article 3 of the Code, are not directly regulated by the legislation of the Republic of Kazakhstan or the
agreement of the parties and there are no customs applied toithem, such relations, since this does not contra-
dict their essence. If it is impossible to use the analegy of the law in these cases, the rights and obligations of
the subjects of marriage and family (matrimonial) relations’ are determined on the basis of the General prin-
ciples and meaning of marriage and family Or civil, legislation of the Republic of Kazakhstan and the re-
quirements of good faith, reasonableness aftd Justice/(analogy of law). Also in compliance with the principles
of the law in time, space and in the circlé‘of persons [5].

Thus, marriage and family law gs,aimedjat protecting the rights and interests of children, parents and the
family as a whole. The law regulates\diSputes arising from marriage and family relations [5].

The difference between the cusrent céde «on marriage and family» of the Republic of Kazakhstan from
the previously existing family legislation is that the issues of legal technique are better established.The gen-
eral approaches to the regulation of marriage and family relations are outlined. In particular, article 1 defines
the basic concepts [5].

Discussion

The familyghas many functions. Among them are specific, that is, arising from the essence of the fami-
ly, reflectin@Wits features as a social phenomenon and inherent in all stages of historical development.
And.non §pegtticthe implementation, of which the family was forced or adapted in certain historical circum-
stances)[65.46]4V.V. Chikin classes specific functions of the family: birth (reproductive function), mainte-
nancegfof children (existential function) and children upbringing (socialization function). Other functions
(recreational, leisure, health and well-being of family members, accumulation of property, etc.) are non-
specific for the family and depend on the specific historical conditions in which the family operates.

The range of relations regulated by marriageand family law is outlined in the code of the RK «on mar-
riage (matrimony) and family» [5]. The code establishes the rights and obligations, property and personal
non-property relations between family members: spouses, parents and children. And in cases and within the
limits provided for by the marriage and family legislation of the Republic of Kazakhstan, between other rela-
tives and other persons, establishes the conditions and procedure for entering into marriage (matrimony),
termination of marriage (matrimony) and its invalidation. The code determines the forms and procedure for
placing orphans and children left without parental care in the family, regulates the procedure for state regis-
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tration of acts of civil status, and defines the functions of state bodies carrying out state registration of acts of
civil status [5].

The authors E.B. Nikolaev and L.I. Nosenko report marriage to be the basis of the family, which is pri-
marily the education of children and care about their future, which can not affect the interests of society.
Therefore, both the condition of marriage and the grounds for its dissolution cannot be considered a private
matter of the spouses. This explains why the state still retains the right to clearly define the conditions under
which divorce is possible [7; 65].

Marriage (matrimony) is an equal union between a man and a woman, concluded with the free and full
consent of the parties in accordance with the law of the Republic of Kazakhstan. The aim of marriage pre-
sents creating a family, generating property and personal non-property rights and obligations between the
spouses [5].

In accordance with article 1 of the code of the Republic of Kazakhstan «on marriage {inatrimony) and
the family», the family is a circle of persons associated with property and personal non-property rightsfand
obligations arising from marriage (matrimony), kinship, property, adoption (adoption) or othetiform of chil-
dren adoption and designed to strengthen and develop family relations.

As reported by authors A.V. Zaryaeva and V.D. Malkova, family is a union of people based on mar-
riage, kinship, children adoption, characterized by community of life, interests, andmutualicoficern [8; 320].

Sovereignty of family law as a branch of law and defend other auth@rs, in particularA.M. Nechaeva
[9; 94].

In the modern theory of law, it is noted that family law has emergedias’amgindependent branch phenom-
enon from civil law in the process of deepening and expanding the specialization of legal norms [10; 242].
N.I. Matuzov also considers family law to be an independent law/branch [11; 364, 365].

In modern conditions, when the strengthening of the family is\one of the important priorities in the de-
velopment of Russian society, state and law, the statement that family [aw is part of civil law, recognized by
scientists to be inappropriate, untimely and inadequate essen¢e ofithe case [9; 96]. N.M. Kostrova agrees
with this, who notes that the specifics of the subjects offamily ‘telations, is significantly different from the
relations between the subjects of civil relations [12; 397

Family law is strongly influenced by state lawg The aiims and principles of legal regulation of family re-
lations are related to the provisions of the Constitution, which define the basic rights and freedoms of citi-
zens. Family law is based on the need to strengthen'the family [13; 84].

Respect for human rights begins with tespect for the child rights. The lack of the due attention on
the part of the state to the problem of‘ehildren"may well be qualified as Kazakhstan's non-compliance
with certain provisions of the univegsal declaration of human rights and the Convention on the child rights.
The problem of creating juvenile justice,in Kazakhstan is becoming increasingly urgent, although the term
«justice that protects the rights, freéedoms‘and legitimate interests of minors» is more understandable and ac-
curate [14].

In fact, the rights of minors must be protected in all cases. And if they are violated, they must be re-
stored. Thus, the normi$ of familylaw should contain a highly effective mechanism for protecting the rights
and interests of subjects with/family law relations [5].

A special placejin thesquestions solution of the system of law in general and the system of private law,
in particular, belongs t@ M.K. Suleimenov works. According to B.A. Jandarbek, they constitute one of the
important bases, ofithe reinterpretation of the place and role of family law in the theory of civil law of the
Republiclof Kazdkhstan [13; 112].

As stated in the law «on the rights of the child», the child has the right to live and be raised in the fami-
ly. Thie legal institution, the right to live and be brought up in a family consists of several powers of the
child: the right to know one's parents. This mainly concerns the process of obtaining information about their
parents, i.e. the use of all available and statutory methods [15].

And this right of the child is included in the law «on the rights of the child» [15], in accordance with ar-
ticle 7 of the international Convention «on the rights of the child» [2].

In B.A. Jandarbek opinion, the norms of family law are now more a regulator of private law relations
than those relations, that can be recognized by their public nature. Therefore, he completely disagrees with
the categorical G.V. Bogdanova statement. She writes that «family law, unlike civil law, is a public lawy.
Private law elements are possible only as exceptions. The publicity of the rules of family law is fundamental.
Family law cannot be considered as a sub-sector of civil law, it is an independent branch of law [16; 18].
Belarusian author V.I. Penkrat also calls family law an independent branch of law [17; 87].
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In the 60s, O.S. loffe took the position of recognizing family law as a part of civil law: «the vast majori-
ty of Soviet scientists, who studied this problem consider family law as an independent branch of Soviet law.
And only some of them come to the conclusion that family law is a part of civil law» [18; 6].

In his work he also justifies his position and shows the failure of method separation and subject matter
of family and civil law [18; 181-186].

L.M. Pchelintseva notes: «family law as a branch of law is characterized by a special subject and meth-
od of legal regulation» [19; 11]. B.A. Jandarbek brings his arguments concerning the subject and method of
regulation of family law, subject and method of civil law as sub-branch categories [13; 98].

B.M. Gongalo does not directly indicate the place of family law in the law system. It is limited to the
following statements. First, family law is referred to as a set (system) of rules governing family relations.
Second, sometimes family law is a set of (system) regulations that contain family law rules, i.eg«family,law»
[20; 9]. Nevertheless, the nature of the presentation of the material in the cited work indicatés that its author
is likely to stand on the position of recognition of the expressed specificity of family law [1353105].

B.A. Jandarbek also points to the fact, that the need to revise existing views is also due tQythe fact that
the modern family law is significantly different from the previous one. Its norms now gontributejto the full
implementation of the full range of both personal non-property rights and property rights, of all persons, who
are involved in the orbit of marriage and family relations [13; 116].

Thus, according to the amendments and additions to some legislative acts ogn the specialized inter-
district juvenile courts dated July 14, 2008 to disputes on children related to\the upbringing of children [21],
include:

— disputes on determining the place of residence of the child;

— adoption cancellation;

— deprivation (restriction) and restoration of parental rights;

— adoption;

— disputes arising from custody and guardianship (patronage) over minors, in accordance with the mar-
riage and family legislation of the Republic of Kazakhstan{21{.

Later, amendments and additions to the Civil procedurc‘¢ode of the Republic of Kazakhstan transferred
to juvenile courts and other categories of disputes:

— about establishment of paternity of the miifior andyedllecting from it the alimony;

— on the announcement of the minor completely capable (emancipation);

— about establishment of paternity aftid about.eollecting the alimony as a percentage or the firm sum of
money for the maintenance of the child;

— about reduction of the alimony $ize;

— protection of labour and Housing rights of minors;

— on compensation for damageieaused jointly by minors and adults, including with the participation of
incapacitated or partially capable adults [22].

The modern peripd isteharaeterized by a change in the place of family law in the system of law of the
Republic of Kazakhstan andia change in its ideology. Only recently, without much doubt, family law was
mentioned as an dfidependent branch of law. Apart considered the subject of legal regulation of family law,
its principles afld method.

In thisgiegard, taking into account the accumulated theoretical views related to the rethinking of the
place and‘rolefofsfamily law in the legal system of Kazakhstan and some other States. It is necessary to draw
fufther)con€lusions regarding the definition of the place of family law in the Kazakhstan legal system. This
will allow further consideration of the relationship between civil and family law, in order to clarify the char-
actefistics of the latter.

Due to the specifics, the presence of practical activities and the deployment of the court in the capital,
the court is actively involved in the discussion of bills. Proposals were made to the draft laws» on probation
service in the Republic of Kazakhstan», «on amendments to legislative acts on the protection of children's
rights». Significant proposals on the use of alternative penalties made by the juvenilecourt. They took part in
the discussion of the draft law «on mediation» in the Parliament.

In connection with the introduction of the January 18, 2012 code of the RK «on marriage (matrimony)
and family», the Supreme Court of the Republic of Kazakhstan in the first half of 2012. Normative resolution
of the Supreme Court of Kazakhstan «on application by courts of the legislation on the settlement of disputes
related to the upbringing of children», about some questions of application by courts of the legislation on
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«marriage and family» in cases on adoption (adoption) of children», in accordance with the requirements of
the new legislation.

Now, family courts may appear in Kazakhstan, considering criminal, civil, administrative cases involv-
ing minors and the family. The creation of such courts is expected on the basis of juvenile courts with the
expansion of their jurisdiction. It could be a modern family court.

As a part of the pilot project «Family court», the district courts dealing with civil cases have started to
update the role of pre-trial settlement of disputes (conflicts) with the relevant work to resolve family con-
flicts.

The purpose of this pilot is the preservation of the family, improvement of family environment, the con-
tending parties with the elucidation of valid reasons.

Following the results of the round table on the implementation of the pilot, held in the Karaganda dis-
trict court on September 19, 2018 by the courts of General jurisdiction to consider civil cases together with
the KSU «Kogamdyk kelisim» of the Karaganda region akim. The establishment of the“€enter for soe€ial,
psychological, legal support of minors «Chance» of the Karaganda region signed a Memorandum of under-
standing and mutual cooperation.

Specified courts in cooperation with association «Center», the Center of reconeiliation, measures of
compulsory education, including:

— consultations for parents with explanation of legal consequences of divotee @and'its influence on fur-
ther development of the child (minor children) with implementation ofspsyehological support of young par-
ents;

— lectures (classes) on «resolution of family disputes» in organizations,@ducational institutions;

—in the case under consideration, the study of the agreedplam, of the parties on the upbringing of the
child (minor children) on its content and place of residence, the procedure for communicating with parents
after divorce, if there is an agreement;

— carrying out mass media propaganda in support of traditienalivalues of family and marriage, morality
and morality; adhere to the adoption of measures for the settlement of disputes within the framework of con-
ciliation procedures at all stages of the process. Includimg,at'the stage of the pilot project «Conciliation pro-
cedures in courty;

—in cases of divorce, the creation of conditionsfensthe reconciliation of the disputing parties, finding
out the real reasons for the initiation of cases of divorce,hich may not coincide with the motives specified
in the statements of claim.

Conclusions

In general, the category of marriag&and family disputes provides for its specificity in the consideration
of cases, primarily the interests,of minors.” Cases of this category need a special approach and attitude. There
is a need for careful study of the family environment.

Analysis of the situation of families leads to the conclusion that families need to undergo a preliminary
consultation with a psychologist. In order to improve the family environment, the preservation of the family
with the involvement ofisocial workers, mediators.

The normsfof family Taw should contain a highly effective mechanism to protect the rights of partici-
pants in marriage,and family relations from any violations. In private law, as a General rule, the rights of
subjects arfe protected at the initiative of the rights holders themselves. In a situation where the rights of mi-
nossmpersons with disabilities and persons with disabilities are at stake, this rule should not be applied. The
fights of thesescategories of persons in the family should be protected in all cases where there is a real viola-
tion of their rights and there is a need to restore them.

Family law establishes and regulates marriage and family relations in the Republic of Kazakhstan. As
well ag guarantees of their implementation, protects the rights and interests of the family, defining its devel-
opment as a priority direction of the state social policy of the Republic of Kazakhstan.
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H.M. Mytyb6aega, .3. Koxxaxmeros

KazagcTaHHGIH KoMeJIeTKe TOJIMAFaHIAPAbIH icTepi »koHiHxeri
COTBHIHBIH KbI3METIH peTTeylli 3aHHAMAJIAp TYPaJibl

Maxanaiay Kazakcrannarsl jkoHE OTOACBUIBIK Aayyapibl Ilenry OapbIChIHAA XalblKapajblK HOpMajapra
COUIKEEY KOM@JICTKE TOJIMAFaHAAP/bIH iCi JKOHIHIEri COTTapAbIH JKYMBICHIH pETTEYyII 3aHHaMaIap.bl
KojflaHyiblH epeKulenikrepi Typansl adTbutFan. OTOachl MylIenepiHiH apachlHOa MYJKTIK JKOHE JKeke
MYILKTIK emec KaTbiHacTap KazakcTaHHBIH HeKe-0TOACHUIBIK 3aHHAMACHIMEH PETTENIMETeH JKardaiaa Heke-
0TOACBUIBIK 3aHHAMAChIH HEMeCe OCBIFaH YKcac KaThIHAcTapAbl perTeymi (3aHHBIH Oamamacekl) Kaszakcran
PecryOnuKachbIHBIH a3aMaTThIK 3aHHAMANApbIH aTalfaH CaHATTarbl [ayjap OOWbIHIIA iCTEpAi Kapay
OapbICBIHIIAa KOJIaHyFa Tajjay >Kyprisinmi. ABTopiap 3amanayn ke3eH Kasakcran PecryGnmkachiHmarst
KYKBIK JKyHeciHaeri oTOachUIBIK KYKBIKTapABbIH ©3repyiHiH OpBIH alybIMEH JKOHE OHBIH HJCOJIOTHSCHIHBIH
e3repyiMeH CHMaTTanajbl Jen aran kepceTTi. KophIThIHIbUIAN Kesle, HEeKe-0TOAChUIBIK 3aHHAMAap Kbl
OTOACBIHBIH, aTa-aHaNap/bIH, OanamapiblH KYKbIFBI MEH MYJUIECIH KOpPFaylblH, HEKe-0TOAChUIBIK
KaTbIHACTApJaH TYBIHIANTHIH Jayiapbl PeTTEeYyiH Heri3i 00l TaOblIa/ibl JEreH TY/KBIPBIM JKacalIbl.

Kinm ce30ep: Kousenuust, BY'Y, Ilekun epexenepi, roBeHanasl cot, Koncruryuus, Koaekc.
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J.M. Myrtyb6aega, I'.3. KoxxaxmeToB

3aKoHO1ATEJIBCTBO, peryJupyloulee 1esiTeJJbHOCTh
I0BeHAJIbHBbIX cy10B Ka3zaxcrana

B cratpe paccmoTpena crnenupuka NpUMEHEHHs 3aKOHOAaTenbcTBa KazaxcraHa, perynmpyromero qesreib-
HOCTb CYZIOB IO JieJlaM HECOBEPIIEHHOJIETHUX B COOTBETCTBHM C MEXIyHAPOIHBIMA HOPMaMu TIpH paspelie-
HHU ceMelHbIX cropoB. [IpoBeneH aHann3 mpUMEHEHHS TPaXXIAHCKOTO 3aKOHOJATENbCTBA IPH PACCMOTpe-
HHMU TPakJAAHCKUX [ JAHHOW KaTeropHu CIOpOB B CIIy4ae, €CIIM UMYIIECTBEHHBIE U JIMYHBIE HEMMYIIECT-
BEHHBIE OTHOILIEHNSI MEX/y YWIEHAMU CEMBH HE YPETyIHPOBaHBI OpadHO-CEMENHBIM 3aKOHOAaTeNbCTBOM Ka-
3axCTaHa, ¥ O BO3MOXKHOCTHU IPUMEHEHUSI HOPM OpadHO-CEMEHHOTO 1 (MIJIN) TPaXJaHCKOTO 3aKOHOATENbCTB
Pecrry6nmkn KazaxcraH, perynmmpylomux CXOAHBIE OTHONICHHS (AQHAIOTHS 3aKOHA). ABTOPHI YTBEPXKHAIOT,
YTO COBPEMEHHBIH IIEPHO/] XapaKTepU3yeTCst N3MEHEHHEM MecTa CeMEeHHOTo IpaBa B cucTeMe npasadleciyo-
mukn KazaxcraH M M3MEHEHHEM €ro HJEoJoTHH. B 3akiroueHne aBTOpHI MPUILTH K BEIBOJY, YTQ OpadHo-
ceMeHHOe 3aKOHOJATENbCTBO SBJIACTCS OCHOBOU 3allIUTHI IIPaB U MHTEPECOB ACTECH, poAUTEICH U CEMBH)B Lie-
JIOM, PETYIUPYET CIOPHI, BEITEKAIOIIUE U3 OpauHO-CEMEHHBIX OTHOLICHHH.

Kniouesvie crosa: Konsenuust, OOH, [lexunckue npasuia, roBeHanbHbId cyn, Koncrurymus, Longexc.
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