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To the question on disposal of special proceeding cases in civil'process

This article is devoted to the features of disposal of legal cases of special proceeding in civil procedural law.
The basic problems arising by disposal of legal cases of special proceéding \are considered. The author
analyzes the operating civil legislation on special proceeding as one of kindsteffcivilllegal proceedings. The
questions arising by disposal of legal proceeding about adoption, and also affairs about the international
adoption are investigated. The attention to the problems connected with complaintsito notarial actions or on
refusal in their fulfillment is paid. Various theoretical positions“@bout|considered legal relations are exposed
to the analysis also.
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international adoption, legal capacity, restoration of violated rights;notarial actions.

In civil procedural law quite close attention isgpaid toproblems of institute of special proceeding. How-
ever expressed opinions about subject of judicialgproteetion’in cases of special proceeding are debatable.

Doctrinal opinions to the solution of anf analyzed“problem of special proceeding subject began to de-
velop to the middle of the 60th years of the XX century. Practically at the same time professor K.
S.Yudelson and N. B. Zeyder noted that'the law“€arries to number of cases raised in protection of «interest
protected by the law», all cases of special proceeding therefore in cases of this category interest protected by
the law acts as protection subject alwaysy but not the subjective right.

At the same time other_poimt, of view on this problem was put forward and proved. In particular,
R.Ye.Gukasyan notes that i special‘proceeding cases, as rule, it is a question not of protection of the right,
but about protection of interest protected by the law, and in certain cases the subjective substantive law acts
also as a subject of judicial‘protéetion, for example at the solution of question on property recognition own-
erless and its transfer to, state)or collective farm property as the court by the judgment not only establishes the
fact of recognitien ofjpropefty ownerless, but also decides its legal destiny.

This opinion is fimally fixed further by R.Ye.Gukasyan who supplements the list of special proceeding
cases, in whi€hysubject of judicial protection is subjective substantive law, instead of interest protected by the
law,(cases on establishment of the fact of possession by a structure on the property right). It is possible to
point and toylater works in which the point of view about existence of dualism of subject of judicial protec-
tion located in special proceeding cases. Division of special proceeding cases into two categories lies in the
basis of such point of view:

@), Cases on which the court establishes this or that legal fact, thereby promotes applicants in acquisition
of the subjective rights and this most protects their legitimate interests;

b) Cases on existence or absence confirmation at applicants of the unchallenged subjective rights. And
cases on establishment of the fact of possession by a structure on the property right and about property rec-
ognition by the ownerless carry to the second type of cases of special proceeding. We see that the specified
opinion, in effect, far isn't so various with R.Ye.Gukasyan's position as it could seem at first sight. On the
contrary, between them not only there is a known communication, but the second can even be called simple
updating of the first. The main views of subject of judicial protection in special proceeding cases are that.
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Thus, it is possible to speak definitely about existence of double opinion in the science to definition of
subject of judicial protection in special proceeding cases: wide and narrow. The scientists adhering to a wide
opinion to definition of subject of judicial protection in special proceeding cases come to conclusion that the
law carries to number of the cases raised in protection of «legitimate interest», all special proceeding cases
(K.S.Yudelson, N.B. Zeyder, D.M. Chechot). For narrow opinion is characteristic to consider a subject of
judicial protection in special proceeding cases relating to separate categories of civil cases (R.Ye. Gukasyan)
when subject of judicial protection (the subjective substantive law or legitimate interest) is defined relating to
disposal of concrete category of cases [1].

There is a problem, being that law enforcement officials don't consider interested persons as the gbliga-
tory persons participating in case. R.F. Kallistratova in 1958 wrote about existence «the harmful tendeney to
consideration of similar cases without call of all interested persons» [2; 89].

A.D. Zolotukhin writes about existence of this problem in his dissertation who specifiesthat «that other
interested persons are potential respondents (M.S.Shakaryan). Only other interested persens can help to
define to court establishment of dispute on the right at emergence of dispute on the fact. Pasticipation of
other interested persons is defined by the legislator as a rule of special procedure. It follows, from this that
attraction into process of other interested persons is the obligatory rule defined as a condition» |[3; 55].

As it is noted in the theory of civil procedural law, the whole list of cases isgvronglyiin€luded in struc-
ture of special proceeding. The mistake is that case about restriction of le@al capagity of the,citizen, about
recognition of the citizen incapacitated, about restriction or deprivationof the minor atdhe age from 14 to 18
years of the right independently to dispose of his income; about compulsonyshespitalization of citizens in
psychiatric hospital and about compulsory psychiatric survey, about introdugtion of corrections or changes in
civil registration, about contest of commited notarial actions or sefusal in their commission — initially com-
prise dispute on the subjective right: civil or public. Therefore, they should be carried respectively to claim
proceeding or to proceeding on the cases arising from public legalyrelationship.

As to the judgment it is necessary to note that, any judgmentipossesses subjective borders, validity of
the judgment extends only on the persons participating im,case = «Res inter alios acta aliis neque nocere,
neque prodesse potest». The judgment of the specialgprecedure doesn't create prejudice for the persons not
involved in adjudication. The person participatinggin procedure of special proceeding isn't released in other
process from averment of circumstances established myprocedure of special proceeding.

For a long time scientists of civil procedtiral [aw nogted that judicial act which has been taken out within
special procedure, doesn't create prejudicedin disputes on the right with participation of other persons as exis-
tence of dispute on the right would intetfere to“disposal of case in special procedure. Thus, «proofs» ex-
tracted within special procedure donificreateprejudice in dispute on the right. [4; 70]

At first sight, it deprives of needtef appeal of such judicial acts, but only at first sight as sometimes
within special procedure cases whigh\shouldn't be considered within special procedure, for example cases on
recognition of information materials By the extremist are considered. Therefore the appeal of the judicial act
and deprivation of its all-obligation in some cases is the unique effective remedy of protection.

A number of civilfprocedufal scientists consider possibility of restoration of broken rights of the persons
which have not bgeniinvolyed in adjudication, by filing of application about revision on again opened
circumstances.

For lack ofistandatd regulation of filing of application about revision on again opened circumstances the
persons who*haveinot been involved in adjudication, possibility of protection of the rights in such a way
remains more'thgoretical, than practical.

Though. it4ds necessary to notice that filing of application about revision on again opened circumstances
looksdfaster means of restoration of broken rights. When the applicant hid existence of dispute on the right
and'presence of interested persons from court, the appeal to court of the first instance of the interested person
looksimore preferable [5; 218].

Cases of special proceeding are various according to the contents, problems connected with these cases
are various also.

In our country one of problems the adoption problem is. Protection of the rights and protection of
legitimate interests of children, including orphaned children and children without parental custody, is one of
the main priorities of policy of our state.

For example, accepting the statement for adoption, the court checks, whether the statement corresponds
on form and content to requirements, according to civil procedural legislation. At the same time, on the basis
of specifics of cases of this category, it is necessary to pay attention to existence in the statement of data for
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adoptive parents, children which they wish to adopt, their parents, requests for possible changes in birth
record of adopted children, and also circumstances with which the law connects possibility to be the adoptive
parent, proofs confirming them with the annex to the statement of necessary documents.

The development of the modern world community doing by transparent borders between the states,
freedom of communication between people of the different countries, nationalities, ethnic groups leads to
growth of interest and to our country, including in questions of the international adoption. Adoptive parents
are citizens of the USA, Canada, Germany, Spain and the neighboring countries. The priority in questions of
adoption is given to citizens of the Republic of Kazakhstan who have the right to adopt the child from the
moment of definition of his status as without parental custody.

The international adoption as one of ways of protection of the right of child on upbringing in family, has
development and in Kazakhstan. Adoption by foreigners of children without parental custody istallowed only
in those cases if it is not obviously possible to transfer these children to upbringing tofthe Kazakhstan
citizens who are constantly living in the territory of Kazakhstan or on adoption to relatives of children
irrespective of nationality. Adoption is allowed concerning minor children only in their interests}

The court is obliged within three days from the date of the introduction in validity of judgment about
adoption of the child to send an extract from this judgment to Civil Status Registration Officé and tutorship
and guardianship authority in a place of pronouncement of the judgment.

It is necessary to pay attention that adoption — questions which aref@xtremely delicate,and cause the
greatest response in the hearts of people. Therefore it is especially importang, that all procedure on transition
of children to new families occurred in strict accordance with legislation‘tequirements, and the main thing —
taking into account the rights and interests of children.

The imperfect Kazakhstan legislation on the international adoption allowS’possibility of illegal export of
the Kazakhstan children abroad. Offered standards of the code «About marriage (matrimony) and family»
are urged to solve this problem [6].

In Kazakhstan problem of illegal export of orphan children, abroad already long time excites the public,
causing concernment on the occasion of further destiny ofithe‘adopted kids.

By the Kazakhstan legislation adoption of childfen, byaforeign citizens is allowed at observance of a
number of conditions, personal participation of¢future \parents in a choice of the child, collection of
information and paperwork.

In case of cancellation of the adoption/made‘by foreign citizens there are questions how properly to
hand over to the foreign adoptive parentsdiving in the country with which the contract on mutual assistance
on family cases isn't signed, copies ofgheystatement and other documents, how properly to inform them on
time and an adjudication place, howito return the child back to the country in case of cancellation of the
judgment on establishment adoptioni\ Answers to the put questions would allow excluding cases of transfer
of children to the persons which arnot meeting requirements shown to adoptive parents.

The legislation of majorify,of countries uses elements of introduction to the personal law of the
adoptive parent and adopted 1n a combination with each other; sometimes it is directly pointed to application
and that and other law/(for example, in Hungary) [7; 399].

Children, thus, reeeive as though double protection — and by rules of the foreign legislation (the law of
the country of ndtionality®@f the adoptive parent), and by rules of the Hungarian legislation. If requirements
of this or those“of theseplaws aren’t observed, adoption can't take place. The conflict rule of the Code about
marriage (¢ohabitation) and family of the RK is unilateral; it extends only on cases of regulation of a subject
to application offfamily law at adoption of the Kazakhstan children by foreigners in Kazakhstan.

The volumie of this conflict rule, i.e. circle of the relations on which it extends, is defined in the most
this role by a way of renvoi to provisions concrete articles of the Code about marriage (cohabitation) and
family of the RK. But here it is necessary to mean that the list of articles of Code about marriage
(cohabitation) and family of the RK, which observance of rules demands Code about marriage (cohabitation)
and family of the RK, includes also articles containing rules, having the procedural character, relating to
procedure of adoption; relating to such relations the conflict question doesn't arise at all.

It is a question, in particular, about regulation of an order of disposal by court of cases on adoption;
order of the accounting of children who are subject to adoption. Therefore articles which are given in the list
of Code about marriage (cohabitation) and family of the RK it is necessary to divide into two categories,
allocating what define the sphere of action of considered conflict rule. It is rules defining:
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First, possibility of the person to be adoptive parent. So, in Kazakhstan it is necessary: to consider
moral and other personal qualities of the adoptive parent (the circumstances characterizing behavior of the
applicant on work, in a life, criminal record existence for deliberate crimes, etc.), a state of his health.

Secondly, consent of parents and, probably, other persons on adoption of the child (conditions of
consent receiving, its form, the right to withdraw consent, possibility to dispense with such consent).

Thirdly, consent of the adopted child to adoption.

Fourthly, possibility of the child to be adopted.

Fifthly, possibility of cancellation of adoption of the child. It is not mentioned regulations of name,
patronymic and surname of the adopted child, change of date and a place of his birth, record of adgptive
parents as parents of adopted, legal consequences of adoption of the child, the bases and consequences of
cancellation of adoption.

The legislator wasn't limited to the general instruction on application of the Kazakhstdn family law, at
adoption in Kazakhstan of Kazakhstan children by foreigners, and considered necessary to{point directly to
the corresponding articles of the Code about marriage (cohabitation) and family of the RK, hardly it is possi-
ble to extend action of this conflict rule to the relations which are falling outside the limitstef the provided
list of articles.

The question of the law which is subject to application to cancellation of adoptien isjespecially impor-
tant in this regard, as in some countries (for example, in Great Britain, France,(the/USA) reerganization of
the child in other family provided but not adoption cancellation at the initiative of the adoptive parent.

In practice the question arises at receipt in Kazakhstan courts of statements,of foreigners adoptive par-
ents about cancellation of adoption made by Kazakhstan court earlier, in conmnection with the defined impos-
sibility of adaptation of the child in their family. In our opinion, from the requirement of the law about appli-
cation to cancellation of adoption of adopted legislation of country of‘hationality follows that the Kazakhstan
courts should make judgments about adoption cancellation with retuth ofithe child to an orphan home.

Thus, the situation on a problem of the international adoption Témains open, despite long disputes of the
various parties. The imperfect legislation on this problemigives the chance to each participant of process of
the international adoption to use loopholes and incorreetness of the law in their purposes and as a whole
promotes illegal export of the Kazakhstan childremyabroad) Absence in the law of the corresponding points,
in reference to activity of the international agencies imthe ferritory of Kazakhstan, discredits positive activity
of legally operating agencies assisting sick children:

Equally important problem is the problem,of inapacitation and restriction of legal capacity. Civil capa-
bility is defined in the law as ability ofghe,citizen by his actions to get the civil rights and to create for him-
self civil duties.

To possess capability — means toghave ability personally (through the representative) to make various
legal actions: to sign contracts, toissue powers of attorney, etc., and also to be responsible for the done prop-
erty harm (damage or destrction, of\@another's property, health damage, etc.), for default of contractual and
other duties.

On this basis, itfis considéfed to be that capability includes, first, ability to transactions (bargaining
power) and, secondly,ability/to bear responsibility for wrongful actions (passive dispositive capacity).

However infdetermiiiation of capability of citizens, it is not told about ability of the citizen by the ac-
tions to carry ougthe ciyil rights and duties. It is possible to consider it as imperfection of the specified norm
for if the cifiZen canyindependently get the right; behind it is necessary to recognize and ability to carry out it.

Value of thé called category is defined by that capability legally provides active participation of the per-
sOn in\an ecenomic turn, economic life, realization of the rights to possessions, first of all the property rights,
and also the personal non-property rights [8; 79-82].

Therefore, the category of capability of citizens presents great value owing to that is legal means of ex-
pression of freedom of «sovereignty» of the person in the sphere of the property and personal non-property
relations. Court, having established that the members of the family who have submitted the application, acted
unfairly for the purpose of obviously unreasonable restriction or deprivation of capability of the citizen, col-
lects from them all court costs.

The judgment by which the citizen is recognized restricted of legal capacity or incapacitated, is the ba-
sis for appointment by Child Protection Services to restricted of legal capacity — the curator, and incapaci-
tated — the trustee.
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It is difficult to recognize citizen incapacitated in judicial order. Interested persons should show conclu-
sive proofs of that this measure is really necessary. And to cancel recognition of the person incapacitated
(restricted of legal capacity) even more difficultly [9; 78].

When the interested person asks to limit capability of his relative and later in the statement asks to can-
cel restriction of legal capacity. It turns out that they can be covered in a case when someone from relatives
turns something to advantage, for example, that citizen temporarily (for example, at the conclusion of the
important transaction) was recognized incapacitated and couldn't prevent of. It follows from this that it is
necessary to strengthen an order of such measures.

Complaints to notarial actions or to refusal in their commission are too one of cases considered as spe-
cial proceeding.

Along with loopholes in the legislation and collisions in legal regulation of the ground relatiofsathe or-
der is insufficiently accurately stated. At the certificate of transactions with real estate notdries apply stan-
dards of the Civil Code of the RK, the Ground Code of the RK, the code of the RK «Aboutimarriage (matri-
mony) and family», the Law of the RK «About notariate», Rules of commission of notarial actions by nota-
ries, Rules on notarial correspondence in the Republic of Kazakhstan, and other legislation:¥The‘analysis of
notarial practice testifies that at the certificate of transactions with real estate notariesigorrectly apply stan-
dards of the specified laws.

Contracts make sure according to the general rules of the certificatefof the tsansactions, provided by
Rules of commission of notarial actions by notaries. Notaries will obtain onidemandallinecessary documents
for the certificate of transactions, namely documents of title on real estate Objeets, certificates of the regis-
tered rights (encumbrances) on real estate and its technical characteristics, imnecessary cases and consent of
owners [10].

At the same time, at the certificate of separate categories of transactions with real estate there are prob-
lems which, first of all, are connected with a current state of theylegislation of the Republic of Kazakhstan
regulating that or other branch. Imperfection of the legislation also takes place and in questions of lodgement
with powers of notaries which testify that the legislator deesn't allocate the notary with powers and doesn't
provide possibility to use the right as the tool for highsqualityjregistration of the transaction.

So, at the certificate of contracts of property digposition the lack of consent of the spouse on registration
of the transaction will be violation which is neeessaty, for obtaining on demand. In such cases the transac-
tions admit as nude because of false suggestion ofithe“notary that the property isn't participatory property.
Notaries aren't allocated with powers on glarification of circumstances of marital status at property acquisi-
tion. The notary has no guarantees of zéeeiving reliable information at the solution of this question. An im-
portant question at the certificate of ttansactions is also establishment of capability of the citizen.

At the certificate of transaction$,the notary must check capability of individuals and capacity of the le-
gal entities participating in transactions i1s'checked too. In case of transaction by the representative his pow-
ers are checked. Clarificatioft of'capagity of the individual, that is ability the actions to get and carry out his
own civil rights, to execute them, Consists in authentic establishment of his age, and in certain cases — re-
ceiving reliable informationiabouit a condition of his psychological health. The condition of mental health of
the person is criterion'of an assessment of his capability.

The existenée of symptoms of any mental disorder or representation to the notary of the reference on a
mental disease ayailable, for it at the person can't be the basis for refusal by the notary in commission of no-
tarial actiofi§®¢encening this person. The citizen, who owing to a mental disorder can't understand value of
the actions and direct them, can be recognized as incapacitated by the court.

Thus;before removal by court of the judgment on recognition of the person incapacitated, in a type of
the specified circumstances, this person has the right to make legally significant actions, including directly
addressing to the notary for commission of notarial actions.

If the notary has bases to assume that someone from participants of the transaction owing to mental ill-
ness or imbecility can't understand value of the actions or direct them owing to alcohol or narcotic substances
misuse puts a family in difficult financial position, and data on recognition of the person by the incapacitated
aren't available. After clarification of a question of lack of judgment, the notary reports about the assumption
to one of persons or one of the organizations which can bring the question of recognition of the person inca-
pacitated or restricted of legal capacity before court.

In practice of notaries the violations allowed by bodies, giving out the documents establishing the prop-
erty right meet. The notary in this case believes that provided for transaction registration documents are law-
ful and proved. Carrying out activity, notaries quite often meet illiteracy and misunderstanding not only citi-
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zens, but also representatives of the organizations, including those who should carry out protection of the
rights and legitimate interests of citizens.

In the specified cases there is a question of the status of the private notary. So far the question of notari-
ate recognition by the public and legal institute, urged to provide equation of the state and private interests in
the sphere of the civil-law relations isn't solved. The private notary should receive the status of the independ-
ent representative of the state submitting in implementation of functions assigned to him only to the law. It
will mean that the state authorized to carry out of obligations and functions under full professional and prop-
erty responsibility of the notary.

Such recognition will allow the notary to have the stamp with the image of the State Emblem. It 1§ nec-
essary to eliminate an available contradiction between the functions which are actually carriedut by nota-
ries and legal status of the notary as protection of the rights and legitimate interests of citizensfand legalenti-
ties by commission of notarial actions is function of the state.

Without stopping on questions of the certificate of separate types of transactions, it would be desirable
to pay attention to the problems connected with the certificate by notaries of transactions®™with the land lots.
Now contracts on disposition of the land lots belong to category of the most difficult4ransactions. It is con-
nected, first of all, as with dependence in the existing ground legislation of the number ofiquestions, arising
in practice and demanding settlement at legislative level, and to absence of@iniform practice‘according to the
certificate of the transactions connected with use of lands.

Synthesis of practice carried out by Republican notarial chamber aceording,to the certificate of transac-
tions with the land lots showed that there are mistakes allowed by notaries Which it is possible to divide con-
ditionally into the following groups:

— observance of requirements of the Land Code of the Republi¢ ‘0f Kazakhstan (the partition of an indi-
visible lot, mistakes at transactions with a part of divisiblejproperty, disposition of land lot without the
corresponding registration of real estate);

— observance of requirements for reclamation of titléydocuments and determination of powers of the
owner on disposition of rights belonging to hifn.

— observance of requirements of the legislationjon ensuring the rights of owners, the rights of spouses
and the rights of the third parties;

— observance of requirements to content\of the ¢contract.
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JI.P.OnueBa

A3aMaTTBIK ic JKYprizyaeri epekiie eHaipic 00MbIHIIA icTepai
KapacTbIpy MaceJiesiepi

Makana a3aMaTTBHIK iC JKYPTi3y KYKBIFBIHIAFBl €peKIle iC JKYpridy icTepiH KapacThIpy epeKIIeNiKTepiHe
apHasiraH. Epekiue ic )ypri3y icTepiH KapacTblpy Ke3iH[Ie TybIHAANTBIH Heri3ri Macenenep 3epTrenii. ABTOp
a3aMaTTBIK COT ICIH JXYprisyniH Oip Typi peTiHae epekiue ic Xypridy Typajbl KOJJaHBICTAarbl a3aMaTThIK
3aHHaMara Tajjay Xyprisui. bana aceipan any Typaisl, COHIail-aK XalbIKapablK 0ana acklpaln aixy Typajbl
icTepli KapacThIpy Ke3iHAe TYbIHIAWTBIH Mocelsenep KapacThIpbligbl. HoTapuaTThIK opekerTepre Hemece
oJapAbl JKy3ere achlpyiaH 0ac TapTyra IIAFbIMIaHYMCH OailflaHBICTBI Mocelesepre KoHil OeiHLEH.
CoOHBIMEH KaTap KapacThIPbUIATHIH KYKBIKTBIK KATBIHACTAP TYpPallbl JOKTPUHAIIBIK LIIMIED Jie TalaaH bl

JI.P.Anuesa

K BOIIPOCY 0 PaCCMOTPEHUH I EJI 0c000ro MMPOU3BOACTBA
B Irpa:KaaHCKOM IIpoiecce

CraThsl NOCBSIIEHA PAaCCMOTPEHHIO JeJI 0COO0ro MPOM3BOACTBA B IPaKTAHCKOM HPOIECCYallbHOM IIpaBe.
Tloxazanel ocHOBHBIE MpOONEMBI IO JelaM O0cO0Oro IPOM3BOJCTBA. HABTOPOM NPOAHATH3HPOBAHO
JIeHCTByIOIIee TPakJaHCKOE 3aKOHOAATENECTBO 00 0COO0OM IPOM3BOJACIBE Kak JOTHOM W3 BHIOB
TpakJaHCKOTO CyJONPOU3BOACTBA. MccienmoBaHEl BONIPOCH!, BO3HUKAONINEMIPH PAaCCMOTPEHHUU el
00 YCHIHOBJIEHHH, (B TOM YHCJIE€ O MEXAYHApPOAHOM YCHIHOBICHWM). YIENEHO"BHHMaHHE MpoOieMawm,
CBA3aHHBIM C JKajgo0aMHM Ha HOTapUalbHBIC NEHCTBHMS WIM Ha OTK@3(B, MX COBeplICHMU. [1oaBEprHYTHI
QHAJIM3Y TAKKE PA3JIMYHbIC JOKTPHHAJIBHBIC ITOJIOKEHUS O pacCMaTpUBAEMBIXIIPAaBOOTHOILICHHSX.
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A.CiK3 napOexoBa

Kapazanounckuii 2cocyoapémeennviit puusepcumem um. E.A.Bykemosa (E-mail: alua76@mail.ru)

K BOIIPOCY 0 CUCTEMATU3AIIMH 3AKOHOAATEC/IbCTBA, PEryJUPYIOLIETOo
NPEANPUHUMATEC/ILbCKYIO 1€ATCIbHOCTD

Crathst mocssiflieHa MPoOIeMaM pa3BUTHS 3aKOHOAATENbCTBA, PETYIHPYIOLIETO MPEANPUHUMATENBCKYIO
nesTenbHoerh B Pecnydike Kasaxcran. OTMEUEHO, 4TO paccMaTPUBACMbIH BONPOC SABISETCS IPEAMETOM
OKMBJICHHBIX JHICKYCCHH KaK CPey YUCHBIX, TaK M B CPE/ie CaAMUX NpeIIpUHIMAaTeNIed, KOTOPEIe BO3JIAraloT
OospITe, HAJSKAB! Ha 3aKOHOAATeNs B 4dacTH 3((EKTUBHOIO PETyIMPOBAHUS OTHOIICHUH B yKa3aHHOI
chepe. OmpenencHo, 4TO NPUYNHOM IOBHIIIEHHOTO BHUMAHUS K BOIPOCAM IPABOBOTO OOECTICUCHUS
ACATOABHOCT IpeAIpHHUMATENICH, Hapsgy ¢ mnpobleMaMH HpPaBOIPHMCHUTENBHOM IPAKTHKU, CTajo
peiicHne 0 pa3paboTke MpeIPUHIMATEIBCKOTO KOIEKCa. ABTOPOM H3/I0KEHA MO3HIMSA Ha COBEPIICHCTBOBAHUE
3aKoHeAATeNIbCTBA B chepe MpeAnpUHUMATEIbCTBA.

Kniouesvie crosa: NPEANPUHUMATEIILCTBO, CHUCTEMATHU3alNUA, KOZ[I/I(I)I/IKaLII/Iﬂ, KOHICNIHNA MOPOECKTa,
TPaXXAaHCKOE IIPaBO, UMYIIECTBEHHBIC OTHOILIEHUS.

OnHMM U3 CaMbIX aKkTyaJdbHBIX BOIPOCOB B LIMBUIMCTHYECKOM MHUPE B MOCIETHEE BPEMs SABISETCS BO-
MpOC, CBS3aHHBIN C cHCTeMaTU3alMell 3aKOHOJATEeNhcTBA B cepe MpeAnpHHUMATEIbCKON JIEeSTeIbHOCTH.
AKTyallbHOCTb JAHHOTO BOMIpoca OOyCIIOBJIEHA, Hapsmy ¢ mpoOieMaMH MpaBONPUMEHHUTEIHHONW MPAKTUKU
B YKa3aHHOU cdepe, IpearokeHneM o peOpMUpOBaHUH 3aKOHOJATENbCTBA IMyTeM npunsaTus [Ipeanpunu-
MaTeJIbCKOro Kofekca. beuia pazpaborana ogHa koHuenuus [IpeanpuHuUMaTensCKOro Koaekca, BTopasi, 3a-
TE€M TPEJCTaBIIeH MPOEKT. Bompoc 0 Kogu(pHUKAIMK MPeAITpUHIMATENFCKOTO 3aKOHOAATEIhCTBA CTaNl TIPEeI-
METOM OOCYKICHHUS Ha PA3THMYHBIX KOHPEPEHLUIX KaK MEKXIYHApOIHOTO, TaK ¥ peciyOIMKaHCKOTO YPOBHS,
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OBUTH TIPOBEJCHBI KPYTJIBIC CTOJBI, YYACTHUKAMH KOTOPBIX OBUTH KakK y4YeHbIC, TaK M IPEANPUHUMATEIIH.
MHuenne G0NBIIMHCTBA YUEHBIX CBOANUTCS K TOMY, YTO BCE MPHU3HAIOT TOT (hakT, UYTO COBEPIICHCTBOBATH 3a-
KOHOJATEIIbCTBO B YKa3aHHOH cdepe HeoOXomuMo, HO He myTeM Koaudukanun. B obocHOBaHME Heleneco-
oOpa3HocTH pa3paboTKu U MpuHATUSA [[peAnpuHIMATEIhCKOTO KOACKCa IPUBOAMINCH PA3INYHBIE apTyMEH-
Thl — OT KPUTHKH MBICIIA O CAMOCTOSATENBHON POJIM XO34MCTBEHHOTO MpaBa B CHCTEME MpaBa JI0 aHaJIH3a
po0OIeM TIPaBOIIPUMEHUTEHHON TTPAKTUKH B clTydae puHITH [IpenmpuHuMaTenbekoro komekcea [1].

PazpaboTuynky mpoeKTa OCHOBHIBAIOTCS Ha CICAYIONIMX apryMEHTaX, KOTOPbIE, M0 UX MHEHHIO, JIOKa-

3BIBAIOT HEOOXOAMMOCTh Pa3pabOTKH JaHHOTO KOAU(DUITMPOBAHHOTO aKTa:

® MacCHB 3aKOHO/ATENbHBIX aKTOB OTPOMEH; HET 3aKOHOJATENbHBIX MPENEIOB U rapaHTHil OCTAHOBKU
€ro JabHEeHIIero pocra; HEBO3MOXKHO YAOBIETBOPHUTH KaXAyI0 HOBYIO OTpacilb MW BHJ MpeApH-
HUMATEILCTBA «CBOMMY 3aKOHOM. Hamurio mporiece n3aMenpuanus, TpooJIeHUs IPeAMECEOB 3aKQHOB;

® HY)XHa eIMHAs OHATUIHAS ¥ METOI0JIOTHYECKas 0a3a JJIs BCEX HOPMATHUBHBIX MPABOBBIX aKTOB, KO-
TOPBIMH PETYIUPYIOTCS MPEANPUHUMATEIHCKAS ISATSIIEHOCTD U IPSAIPUHUMATEIHCKIUE OTHOIICHYIS,

® HCT €AWHBIX «IIPAaBUJI UTPBD» IJId BCEX HpeHHpHHHMaTeHeﬁ, 1 B IIEPBYIO OUCPEAL LI HAYNHAIOIINX
PEANPUHUMATENBCKYIO JESTENILHOCTh; TOCIIOJICTBYET MPHHITUI «IPUOBLTH JTIO0BIM TYTEM», OT KO-
TOPOTO 3a9aCTYIO CTPAAIOT MOTPEOUTENH;

® TPAXIAHCKUH KOJEKC MepecTall ObITh CTEPIKHEM BCET0 YaCTHOTO, B TOMAMUCIHC IMTPENTPHHUMATETb-
CKOT'O 3aKOHOJIATEILCTBA, O YeM CBUACTEILCTBYET OYPHBIA POCT CHEIHATH3APOBAHHBIX 3aKOHOB, Pe-
TYJIUPYIOMHNX MPEANPUHIMATEIBCKYIO JIEATENbHOCTD, a Takke dionoiHeHne K Hopmamu, HE OTHO-
CSALIMMUCS K YaCTHO-ITPABOBBIM, — KOPIIOPATUBHBIMM, OPraHU3alUOHHBIMEYH 1Tp. I'paxkaaHCcKuil Ko-
JICKC TIepecTaeT ObITh aKTOM MPSMOTO JCHCTBHSA, TOCKOJIbKY 3HAUNWDEIIbHAS YacTh €ro MOJIOKCHUN
SIBJIIETCS. HOPMaMH OTCBUIOYHBIMH;

e B ['paykgaHCKOM KOJIEKCe, M0 ONPEAETICHUI0, HE MOTYT HAXOANTRCS HOPMBI, OINPEIEISIONINE OCHOBEI
B3aMMOJICHCTBUSl TPEANpUHUMATENEHl U roCynapcTBa, CTHMYIHPYIONIME TOCYAapCTBEHHO-9aCTHOE
NapTHEPCTBO, (OPMBI W HAMpPABIICHUS TOCYAapCTBEHAOLO PETYJIMPOBAHHS NPENPUHIMATEIHLCKON
JIeSTeNIbHOCTH, Hayaya ()yHKITMOHUPOBAHUS 00beTUHCHNI HpeANpUHUMATENCH 1 JIp. ;

e ['K ycranaBnmmuBaer equHble MpaBMiia ISl TPUBICMEHUS K TPaKJAHCKO-TIPABOBOM OTBETCTBEHHOCTH
IpeanpUHAMATENICH U OOBIYHBIX MOTPEOMTENCH, HO TaKOH MOAXO0J HapylIaeT OCHOBOIOJAraroIiuii
MIPUHIIMT XO3SHCTBOBAHMUS O MMOBBIIICHHOMOTBETETBeHHOCTH TIpeanpuauMaTtens [2; 201, 202].

PaccmarpuBasi jaHHBIE apryMEHTBI, CHENYET|3aMEEHTh, YTO MPEANPUHUMATEIBCKAS NESITSIHBHOCTD

Ha CETrOJHSIIHUI JeHh BeChMa MHOT00QPa3Hay, PrIHOUHAS SKOHOMHKA CO3/1aeT JIOBOJHHO ONarompusTHbIE
YCIIOBUS JUTS TIPOSIBIICHUS] MHUIIMATHUBEI IPEAITPHHUMATENS. Y TOBIETBOPEHHUE CIIPOCa Ha TOBApHI, pabOTHI U
YCIYTH MOXKET MPOUCXOIUTh B PAAMHBIX Popmax. C KaKIAbIM TOAO0M 3TH (POPMBI TOPOKIAAOT HOBBIC BHIBI
MIPEeANPUHUMATENBCKON JIeATeNHE0CTH. W, BCS ATa JCATCILHOCTh HYXIAeTCS B NMPABOBOM PETYJIUPOBAHUHU.
[losTomMy paspactanne MacCHBa HOPMAaTHBHBIX aKTOB, PETYIUPYIOMIMX MPEANPHHUMATEIBCKYIO JEATEIb-
HOCTh, — TIPOLIECC 3aKOHOMEpHBIE. B paMKax OJHOTO 3aKOHAa HEBO3MOXKHO MPEAYCMOTPETHh BCE TOHKOCTHU
OCYIIIECTBICHHS PA3IHMYHBIX BUIOB TIPEANPUHUMATEIBCKON e TeIbHOCTH. U BBI3bIBaeT OOJBIIIOE COMHEHUE
Ta YBEPEHHOCTH, KOTOPYIO BBICKA3bIBAIOT aBTOPH KOHIENIINK MpEeANPUHIMATEIHCKOTO KOAEKCa, CUUTAO-
e, 4TO YPeryJMpoBarh BCC BUIBI MPEANPHHUMATEIBCKON IESTETFHOCTH BO3MOXKHO B pPaMKaxX OIHOTO
[IpennmpuHUMaBENBECKOIO KoJeKca. Y TOMMYHOCTh JAHHOTO PEIICHUS MOJTBEPXkKAAET OMBIT YKpauHbl. Tak,
HanmpuMep, Kak ykasbeiBaet npodeccop H.C. Kysnernosa, «B derbipex cratbsix XK, MOCBAIICHHBIX IEHHBIM
Oymaram,fHe COIEPIKUTCS KaKUX-THOO0 OCOOBIX MONOKEHUH, OTHOCSIIUXCS K MPaBOBOMY PEXHUMY, ... TO-
CICTEMI \OupeeNIeTCs B CIICUAIbHOM 3aKOHE. ... AHAJIIOTUYHAS 3aKOHOAATEIbHAS KOHCTPYKITUS HCIIOJNb-
8yeTcst BO .. MMMHOTHX JPYTUX CTaThsX XO03sMCTBEHHOro Kojaekca» [3; 48]. Takum obpazom, [Ipennpunuma-
TeIsCKMIT KOJEKC HE OCTaHOBHUT JMAJIBHEWIIEr0 pOCTa MAacCHMBa 3aKOHONATENBHBIX AKTOB, PEryIHPYIOIINX
PN PUHUMATENBCKYIO IEATENbHOCTD. lIpeTeHayst Ha poib CIIeNHUaTbHOTO 3aKOHA, OH HE CTAaHET TaKOBBIM,
Hapy[IMB CYIIECTBYIOIIEE B3aMMOJICHCTBHE OOIIMX M CICIHATBHBIX HOPM, PETYIMPYIONINX JAaHHYIO chepy,
MTOCKOJIBKY TIPHIETCS] YCTAaHABIMBATh COOTHOIIEHHE HE TOJNBKO [ paykAaHCKOTro KoJleKca M CHEeIHaTbHBIX 3a-
KOHOB B chepe MpenpuHIMATENHCTBA, HO U KAKIOTO U3 HUX ¢ [IpeAnpruHUMAaTENbCKUM KOJIEKCOM KakK CIie-
UATBHBIM KOAM(DUIIMPOBAHHBIM 3aKOHOM, CBSI3BIBAIONIUM [ pakIaHCKUH KOJCKC U IPYrHe CICIHAIbHBIC
3aKOHHI B chepe mpennpuauMaTenseTBa. U yx Tem Oonee [IpennpuHuMaTenbCkuii KOASKC HE YAOBICTBOPUT
KaXIyI0 HOBYIO OTPAcilb U BHJI NIPEANIPHHUMATEIBCTBA, €CIIH €€ WM er0 HEBO3MOKHO YIOBIETBOPUTH JaKe
«CBOMMY 3aKOHOM. Ecnu paccMmarpuBarh AalbHEHIIY0 cynb0y X03sMCTBEHHOTO KOJCKCa Y KpauHbI, TO TO-
MBITKH COTJIAcOBaTh JBa Kojiekca — ['paxmaHckuil 1 X03HCTBEHHBI — HE MPUHECTH KEIAEMBIX PE3yIib-
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TaTOB, BeieacTBue yero Kabuner MuHHCTpOB YKpauHbl Mopydra MHUHIOCTY TTIOATOTOBUTH MPOEKT 3aKOHA,
KOTOPBIN OyJET ONpEeNsTh SAMHbIE IPABOBBIE U OpTaHU3AIIMOHHBIE IPUHITUAIIB XO3SICTBEHHOM NI TEbHO-
CTH W PETYJIMPOBaTh OTHOIIEHHS, BO3HUKAIOIINE MEXAy cyObekramu. [IpemycmaTpuBaercs, 9To cO BCTYII-
JICHHEM B CHJIy 3TOTO 3aKOHA yTPaTUT CHiy XO3IHCTBEHHBINH KOAEKC YKpauHbl, KpoMme TiaB 8 «['ocymapct-
BCHHBIC M KOMMYHAJIbHBIC YHHUTApHBIC Tpeanpusts» u 12 «O0weauHeHus npeanpustuiny 11 pazmena [4;
90]. Tak 4TO BEpHYIUCH K TOMY, C Y€TO HaYaJIH.

Ecnu roBopuTh 0 €IUHOIN MOHATHIHONW M METOJOJIOTMYECKOl 0a3e Uil BCEX HOPMATHUBHBIX MPAaBOBBIX
aKTOB, KOTOPBIMHU PETYIUPYIOTCS NPEANPHUHUMATENbCKAs ACATEIILHOCTh U MPEANPHUHUMATEIbCKHE OTHOLIE-
HUS, TO JUIA Hadyajla He0OXOAWMO OIPENEeInTh, YTO TaKOe MPeNNPHHUMATENbCKAE OTHOIICHUS W KaKhe OT-
HOIIEHUS BO3HHUKAIOT MPU OCYIIECTBICHHUH TPEANPHHUMATENBCKON AedaTeabHOCTH. JIrobast mesTensHOCTD,
BKJIIOYAs MpeNNpUHUMATENBCKYI0, HalpaBieHa Ha MPUOOPETEHHE M HCIOJIb30BAaHHE KaKuX-THOOmOiar,
YAOBJIETBOPSIOMIMX MOTPEOHOCTH YeIOBEKa, a MMEHHO MMYIIECTBEHHBIX OJar, B YaCTHOCEH, JOX0[a, MPH-
ObuTH. Y IOBIETBOPEHHUE CIPOCA HA TOBAPHI, PAOOTHI U YCIYT'H HPOUCXOAUT MyTEM 3aKIIOUEHHs U ucrofte-
HUS JOTOBOPOB KYIUIU-TIPOJaKH, TIOAPsIA, BO3ME3IHOIO OKa3aHMs YCIIyT, IEpeBO3KH, XpaHeHus u 1p. Kpo-
M€ TOT0, CyObEeKTaMt MPEANPUHIMATEIHCKONW ACSITETFHOCTH BBICTYMAIOT KOMMEPUECKUE IOPHINYECKIE JTH-
na. Hopmel, Tak min nHaYe 3aTparuBaoilve MPeaNpUHAMATENHCKYIO JAesTeTbHOCTD, PACCPEIOTOUYCHBI IO
BceM pazaenam 'K, a Takxe BO MHOXKECTBE IPYTHUX 3aKOHOB M HOPMATUBHBIX NMPABOBBIX AKTOB IPaXKIaHCKO-
ro 3akoHojaTenbcTBa. COOTBETCTBEHHO, MPENNPUHUMATENBCKIE OTHOMIGHUS = 3TO\ WUMYIHECTBEHHbBIE U
JINYHbIE HEMMYIIECTBEHHBIE OTHOIICHUS, OCHOBAaHHBIE HAa PABEHCTBE, ABTOHOMUHM| BOAN U MMYIIECTBEHHOM
CaMOCTOSITETIBHOCTU YYaCTHUKOB, KOTOPbIE BOZHUKAIOT MEXIY JIUIaMH, QCYIMECEBILIIONINMY MTPEANpHHIMA-
TEJIBCKYIO IEATENBHOCTD, U BHICTYNAIOT MPEIMETOM T'PaXkIaHCKO-TTPABOBOT O)PETYIHpOBaHMst. OTHOMIEHUS C
YYacTHEM MpeIPUHIMATENEH, perynpyeMble TPaKIaHCKAM IIPABOM, TIOAUHHSIIOTCS 0COO0OMY OOIIET03BO-
JUTEIBHOMY METOIY PEryJIMpOBaHHUs: «Pa3pelIeHo BCe, YTO MPSIMO HEBANPELICHO 3aKOHOM.

Hapsiny ¢ rpakIlaHCKUMU OTHOIICHUSIMH B MPEANPHUHUMATEIIBCKOM cepe CyImecTBYIOT OTHOIICHHUS
MO0 TOCYJIAPCTBEHHOMY DPETYJIMPOBAHHIO U KOHTPOJIO B CQEPe IPEHIPUHUMATEILCTBA, OCHOBAHHBIMU Ha
BJIACTH W MOJYMHEHHWH, KOTOPHIC BO3HUKAIOT MEXKAY ToCyIapcTBEM B JIMIE €r0 OPraHOB M JOJDKHOCTHBIX
JIUI] ¥ ABJISAIOTCS MPEAMETOM MyOJIIMYHO-TIPAaBOBOTO PeRrysnpoBanmst. Cpeau TakKuX OTHOIIEHUH MOTYT HaxXo-
JIUTHCS] U OTHOLICHHUS, TI0 CYTH, SIBJISIOIINECS UMYIHEeCTBEHHBIMI, HO OCHOBAaHHBIMU Ha aJIMUHUCTPAaTUBHOM
WM UHOM BJIACTHOM MOJYMHEHUHU OJHOW CTOPOHBI APyroi. K TakuM OTHOIIEHHSM, B TOM YHCIE K HAJIOTO-
BBIM U JPYTUM OIO/KETHBIM OTHOIIEHUSM, TPAKIAHCKOE,3aKOHOIATEIbCTBO HE MMPUMEHSIETCS, 32 HCKITI0oUe-
HHUEM CIIy4aeB, MPETyCMOTPEHHBIX 3aKOHQMIATEIbHBIMHA aKTaMH. Takrie OTHOIICHHUS MTOTYNHSIIOTCS pa3perin-
TEJIbHOMY Hadaly peryJUpOBaHUs: «MOKHQ TOJIBKO TO, YTO NMPSMO MPEANKUCAHO 3aKOHOM.

Takum 00pa3om, rpakIaHCKOS@HPABO ‘QXBATHIBACT CYIIECTBEHHYIO YacTh OTHOILICHUH B OOJIACTH OCY-
IIECTBIIEHUS TPEANPUHIMATEIHCKON \TGSTETFHOCTH. VIMEHHO MO3TOMY TMpeaIpUHUMATENBCKOE TIPAaBO B Y3-
KOM CMBICIIC TIOHUMAETCS KaK_Yd€Eby\ OTOTPACIb TPaKIAHCKOTO MpaBa, XOTh M HE 000COOJICHHAsI B BHIE
OTIENBHOTO pa3lena, Kak ApyThe MOIOTPacid, HO COCPEJOTOUYHMBAIONIAs HOPMBI BOKPYT CIIEHHATBLHOTIO
cyOBeKTa — MpenNpUHUMATEIS, B MUPOKOM — KaK KOMITIEKCHAs OTpacib Mpasa.

Omnpenensist MeCTO KOMMEPHECKOTo IpaBa B CUCTeMe IpaxkaaHckoro npasa, B.®. [lomonnomyno, onpe-
JeIsieT ero Kak QyHKHUOHAIBHYIO [TO0TPACb TPaXKAaHCKOrO npaBa. Kputepuil BeIAETICHNST KOMMEPUECKO-
T MpaBa B CUCTEME BPAXKAAHCKOT0 MpaBa (OTHOMIEHHUS C yYACTHEM CIIEIUAIBHOTO CYObhEeKTa — MpPEeATNPUHH-
MaTensl), yKa3biBaeT OHy CXOJEH C KPUTEPHEM BBIICNCHHS MEXKIYHApOTHOIO YAaCTHOTO MpaBa B CHUCTEME
rpaXJaHCKOFOpIPaBa (OTHOLICHHS, OCIIOKHEHHBIE HHOCTPAaHHBIM 3JIEMEHTOM). J[pyrue moaoTpaciu rpax-
TaHeKoro npdBaf(BerHoe mpaBo, 0043aTeILCTBEHHOE IIPAaBO, IPABO MHTEIJIEKTYaIbHONH COOCTBEHHOCTH, Ha-
¢fieICTBEHHOE HPaBO) SBISIOTCA MPEAMETHBIME MOJOTPACISAMH, TaK KaK BBIIEISIOTCS B CUCTEME TpasKaaH-
CKOTofIpaBa Mo COJIEPKaHUI0 PErYINPYEMBIX OTHOIIEHUH [5; 25].

B 3amanHpix cTpaHax K cdepe mpeAnpruHIMATEIbCKOTO IPaBa OTHOCITCS JI00bIE HOPMBI, PETYIUPYIO-
I1e OKOHOMUYECKHE OTHOIICHHS M 3aTParuBalolIrie HHTEPECH MpepruHuMaTeNiell. Takoe mrupoKoe MoHH-
MaHHe NPEeANPUHUMATENBCKOr0 NMpaBa He TpeOyeT OrpaHHYEHHUs] ero IpeAMeTa paMKaMH OTpacii Mpasa.
[TosToMy B TaHHOM ciydae K MpeaIpUHAMATEIECKOMY MTPaBy OTHOCSTCS M TaKHe HOPMBI, KOTOPBIE B TPaH-
[IMOHHOM TIOHMMAaHUM (pa3esieHne Ha OTpaciiy Mpasa) ABISAIOTCA WCTOYHMKAMH JPYTUX MPABOBBIX OTpac-
JIeH, JajeKux OT MpeANPHHUMATENbCTBA (HampuMep, 3KOJIOTHIecKoe, 3eMellbHOe, TpyIoBoe mpaso). K Hum
OTHOCSATCSI, B YaCTHOCTH, TPEOOBAaHUS K OYHCTHBIM COOPYKXECHHUSM, CAHUTAPHO-3IUIEMHOIOTHIeCKUe Tpebo-
BaHWMs [6].

B 37001 CBSI3M BO3HMKAET BOMPOC: HACKOIBKO LEIECO00pa3HO 0ObEINHEHNE B OJJHOM KOJEKCE MMPOTHBO-
MOJIOKHBIX IO CBOEMY COJIEPKaHHIO OTHOILLIEHUH, NaXKe C IeTbI0 BBIPAOOTKU €AMHOTO MOHATHHHOIO anmapa-
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Ta WM eIUHON METOIOJIOTHYECKOH 0a3bl BbpaboTaTh €UHBIN METOJ AJIS STHX OTHOIICHUI HEBO3MOXKHO. A
B paMKax CYIIECTBYIONTHX OTPACIICH dTH METOBI TSI TAHHBIX OTHOIIEHUH MMEIOTCSL.

T'oBOpst 0 €UHBIX «IIPaBUIIAX UTPBD» AJIS BCEX MPEAIPUHUMATENEH, CIeAYET OTMETUTD, UTO OHH JOJIK-
Hbl OBITh JCWCTBUTEIEHO TaKOBhIMH. [Ipexme Bcero, 3To JODKHO KacaTbCs B3aWMOOTHOIIEHHWH BIACTH
u O6usHeca. [IpoGiieMa MpaBOBOIO PEryIMpPOBaHMS MPEANPUHUMATEIBCKOW AEATSIBHOCTH CErOAHS COCTOUT
B TOM, YTO HapymiaeTcsi 06ajaHC HOPM YaCTHOTO W ITyOJUYHOTO B PETYJIIMPOBAHWUH OTHOIICHHMA, IO CBOEH
NPUPOJE SABISIOIUXCS YacTHBIMU. (OCHOBOIONATAIOIMMU MPUHIIMIAMHU TPAXKAAHCKOTO MpaBa SIBISIEOTCS
cB000/1a BOJICU3bSBICHHUS 1 PABEHCTBO YU4aCTHUKOB. HO 3aKITIOYCHHBIE B TPaKITaHCKOM IPaBe BO3MOXKHOCTH
HE UCIOJIBE3YIOTCS B TOJHYIO CHITY, IIOCKOJIBKY K TIPUMEPY, HAJIOTOBEIM, (DMHAHCOBBIM, 0AHKOBCKUM W, JIPY-
UM 3aKOHOJIATEIbCTBOM YCTAHOBJICHBI PA3JIMYHBIC OTPAHUUYCHUS JUIS OTICIBLHBIX CyOBekToB. [loTpednrenu
CTpPaAaloT HE OT TOTO, YTO MPEAIPUHUMATENb STOTO0 XOUET — OH IMOCTABJICH B TaKHE YCIOBUsly KOFHas BIIO-
JKWUB JICHBT'H B IIPOU3BOJICTBO MPOIYKIINH, HE PEATH30BAB €€, T.¢. HE IMOJIYYUB TOXO0M, OH V)K€ TOJDKEH 3arlia-
THTH HAJIOT 3a MPOU3BEICHHYIO MPOAYyKIuio. Kpome Toro, myOoJUIHBIM HHTEPECOM OTSATOMMEHBI HEKOTOPHIC
KJIACCUYECKHUE KOHCTPYKLUHU, HAIIPUMEP, NOTOBOP KYIUIU-TIPOJAXKU — MPaBUIIAMU O FOCYIapCIBEHHBIX 3a-
Kymnkax. HepaBeHCTBO CyOBEKTOB JAEMOHCTPHPYIOT M JBTOTHI, IPEIOCTABISIEMbIC OTHCIHHBIM CyOBEKTaM
MIPEATPUHUMATEIIECKON JIEITeTLHOCTH, HalpuMep, CyOBeKTaM Majloro MpeANpHHUMATETbCTBA. JlaHHBIH
MTOJIXOJ] BRITCKACT U3 TIOJIUTUKH TOCYapCTBa 10 3allUTe U MOANSPKKe Maoro oudHeca. Hof Bcrynas B 3tu
OTHONICHUS, CYOBEKT M3HAYAIILHO 3HAET, YTO 3TU OTHOIICHHS HOCSAT ajcafOpHBIH XapakrepiH, COTJaniasch
Ha 3TOT PHUCK, CyOBEKT MPUHUMAET Ha ce0s BCIO OTBETCTBEHHOCTH 33 CBOIO NMPEANPUHIMATEIHCKYIO Aes-
TenbHOCTh. ClielyeT MPU3HATh, YTO NPEANPUHUMATENIN B YCIOBUSIX PHIHOUHOMpOKOHOMUKYU SIBIISIIOTCS HE3a-
BUCUMBIMH TOBApOBIAACIbIIaMK (YaCTHBIMUA COOCTBCHHHKAMH) U HE MOTYTMICHCTBOBATh MHAYE, KPOME KaK
peaTn30BhIBAaThH CBOM YaCTHBIC MHTEPECHI ITyTEM COBEPIIICHUS CAMOETOSTEIHHBIX, MHAIIMATUBHBIX JEHCTBUN
Ha CBOW PHCK U O] COOCTBEHHYIO MMYIIECTBEHHYIO OTBETCTBEHHOCTH. CiieIoBaTeIbHO, IIPAaBOBOE 0(POpM-
JICHUE WX JCATSIBHOCTH HE MOXET ObITh HUKAaKMM WHBIM, KPOME,KaK JacTHONpaBOBbIM. HeoOxoaumo pac-
HIUPATH chepy IPakIaHCKOro MpaBa, a He Cy)KaTh €€ ITyTeM BRIIFOUEHHMS HOPM ITyOJHUYHOIO IpaBa UM OTCE-
YeHHsI OTIEITbHBIX HOPM B HMCKYCCTBEHHO CO3JaHHBIE OTpaciy 1paBa. KoHeuHo, pa3BuTas mpeanpuHIMa-
TEIbCKas JICATEIBHOCTh HEMBICIUMA 0e3 IMyOIMYHO-HPABOBOFQ KOHTPOJS U psAja HEOOXOIUMBIX pa3yMHBIX
OTPaHUYCHH, KOTOPHIC, B U3BECTHOW Mepe, CyKakdT YaCTHOIPABOBBIC IIPaBa U CBOOOBI NpEANPUHUMATE-
JIei, HO BOBCE HE OTMEHSIIOT UX U HE M3MEHSIOE, MX IOpuArdeckoil mpupoibl. OcoOEHHOCTH OTHOIICHUN B
MPEITPUHUMATENLCKOHN cepe U UX MPABOBOFO PETYIMPOBAHUS «HE MEHSIOT MPUPOJIEI KOMMEPYECKOTO mpa-
Ba KaK YaCTHOT'O, HE OTMEHSIOT JICHCTBUS OOIMUX MPAHIIMIIOB YaCTHOTO TpaBay [5; 35].

A B Irpax/IaHCKOM TIpaBe, Aake TPH BTN Pa3yMHOTO ITyOJINYHO-TIPABOBOTO KOHTPOJISA U psiia HEOO-
XOJIUMBIX OTPaHUYCHHM, €CTh MEXaHM3MBbI, CHOCOOHEBIE 00ECIICUNTh «EIUHBIE MPABUIIAY JJIT BCEX YIACTHH-
KOB MPEANPUHUMATENHCKON ACSITCIbHOCTH.

I'paxknaHckuil KOZEKC — OCHOBHOM ‘3aKOHOJIATEIILHBIA aKT, OOBEAMHSAIOMNN HOPMBI YaCTHOTO TPaBa,
BKJIIOYAsl M T€ U3 HUX, KOTOPHIE .QTPAXkKAIOT OCOOCHHOCTH MPEIIPUHUMATENBCKOM JIesTeNbHOCTH. | pakaan-
CKUU KOJICKC SIBIISICTCS CBOCOOPA3HBIM CTEP)KHEM YACTHOTO IpaBa M 3aHUMAET IICHTPAIBHOE MECTO Cpelu
WMCTOYHUKOB MPEATNPUANMATEIHEKOr0 paBa Kak HanOoyee CTaOWIBHBIN aKT, TAPAHTUPYIONIUH MPEATIPUHH-
MaTeNno Haubouee CTaAOMIbHBIC YCIOBUS AEATEIBHOCTH, BOKPYT KOTOPOI0O IPYIIHPYIOTCS CIEHHaIbHbIC 3a-
KOHBI U TI0J13aKOAHBIE, AKTHY, PETYIHPYIOITHE MTPEANPUHUMATEIHCKYIO TEATCILHOCTh. JTO, B YaCTHOCTH, BBI-
pakaeTcsi B TOMJUTO «HOPMBI TPAKIAHCKOTO 3aKOHOIaTeNbcTBa Pecnyonmuku Kazaxcran He MOTYT pOTHBO-
peunTh OCHOBHBIMJHAUYaIaM TpakJIaHCKOTO 3aKoHoAarenscTBa Pecrybmukn Kazaxcram» (m.2 c1.3 'K PK).
Hazuuue IpsgMBIX OTCHUIOK K KOHKPETHBIM 3aKOHaM B ['pa)kIaHCKOM KOJEKCe CelIyeT BOCIPUHUMATh Kak
JesTeNBHOCED 3AKOHOIATEsI 110 TIOBBIIICHUIO POJM 3aKOHOB B PETYJIMPOBAHUW OTHOIICHUH B cdepe mpen-
HPUHAMATEIBCKOMN NEeATEIbHOCTH:

— BO-TICPBBIX, HCKJITFOYCHO PETYIUPOBAHNE COOTBETCTBYIONINX OTHOMICHUH TOI3aKOHHBIMU aKTaMH;

SBO-BTOPBIX, cepa IPsSIMOM 3aKOHOAATEIPHON perjlaMeHTAIlMH CYIIIECTBEHHO PaCIIMpEHa,;

— B-TPETHUX, MPETYCMOTPEHO CO3AAHHIE CHCTEMBI COTJIACOBAHHBIX KOHKPETHBIX 3aKOHOB, OITHUPAFOIIIHX-

Cs Ha eAMHYIO 3aKOHOIAaTEIhHYIO 0a3y.

I'paxxmanckoe mpaBo BKIIIOYAET B CBOM COCTaB pAJl CIICHUATIBHBIX HOPM, PACCUMTAHHBIX HAa PUMEHEHUE
HCKIIFOUUTETIFHO K OTHOILLIEHUSIM C y4acTHEM MpeanpuHuMareseil. K HuM, B 4aCTHOCTH, OTHOCSATCS MpaBUiia
00 UMYIIIECTBEHHO-IIPABOBOM CTaTyce HpeAlpuHUMaTesIci, KOMMEPYECKOM IPEACTaBUTEILCTBE, 0COOCHHO-
CTSIX BO3HUKHOBCHMS M UCITOJIHCHUS 0053aTeILCTB MPU OCYIIECTBICHUH MPEATNPUHUMATEIHCKON ACATSIBHO-
ctu. OgHaKo crienu(uKa BEICTYIUICHUS B UMYIIECTBEHHBIX OTHOIICHUSAX MPEIIPUHAMATENICH HE HCKITIOYaeT,
a TpeIoyiaracT MPUMEHEHNE K ATHM OTHOIIECHUSM OOIMUX ITOJOXEHUN TPakIaHCKOTO IpaBa, HAIpUMeEp,
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