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The issue of recognition of ecocide as a crime
by environmental courts and tribunals

The article analyzes the recognition of ecocide as a crime by judicial institutions. Ecocide still has not re-
ceived a well recognized definition. However, the proposal to acknowledge ecocide as an international crime
developed by the Independent Expert Panel for the Legal Definition of Ecocide, as well as the recognition of
environmental crimes similar to ecocide as set out in the Proposal for a Directive of the European Parliament
and of the Council on the protection of the environment through criminal law, shouldbe highlighted and ana-
lyzed. The purpose of the study is to analyze the impact of new approaches to the critme of eecocide on the
practice of environmental courts and tribunals. By the application of general and speeialized research meth-
ods, the author identifies possible changes in the jurisprudence of already existing judiciabinstitutions, as well
as the likelihood of the emergence of international courts and tribunals dedicated to_separate cases of ecocide.
The article concludes that new approaches to the definition of ecocide may,lead,to further development of in-
ternational environmental law and national environmental law of the Rgpublic of Kazakhstan, as well as the
possible emergence of effective international mechanisms to protect interfational environmental security.

Keywords: ecocide, environmental law, environmental issues, international criminal law, national legislation,
environmental court, environmental tribunal, environmental seeurity, International Criminal Court, Independ-
ent Expert Panel for the Legal Definition of Ecocide.

Introduetion

In 2021, there were approximately 2118ygnvironmental courts and tribunals operating at the national
level, each dedicated to addressing crimeS against ecology and safeguarding environmental security [1].
While the focus of this article remainsi@h these national entities, it is necessary to acknowledge the existence
of international judicial institutions sueh“asythe Court of Justice of the European Union [2]. However, these
institutions, despite their significance, are constrained by jurisdictional limitations and are not exclusively
committed to the resolve of environmental matters.

Unfortunately, there is Still'vacant place for the creation of international environmental court or tribunal
jurisdiction of which geulthinclude at least some regional range. The reasons for that are several and are dis-
cussed further in thi§ article,

The necessity to'establish a dedicated international environmental court or tribunal with a jurisdiction
that spans at least certain regional boundaries remains evident. This situation in the international legal
framework is the product of various factors, all of which has relevant explanation. The reasons for that are
several and are discussed further in this article.

The national environmental courts mentioned earlier have been established to facilitate a more effective
resolution of crimes that pose threats to ecology and the environmental well-being of citizens within their
respective countries. However, their jurisdiction is bound by the national environmental laws of those coun-
tries, thereby creating limitations on the scope of their influence.

The application of international environmental norms and principles within these national judicial insti-
tutions depends on each country’s individual approach to the provisions of international law. For example,
Kazakhstan has constitutional norms on how country consider international law a part of its legislation [3].

This article analyzes most notable environmental courts and tribunals and what their approach to eco-
cide would be. As it would be discussed further the theory of ecocide received new definition purposed by
the Independent Expert Panel for the Legal Definition of Ecocide (the Panel), but it has been widely
acknowledged by legal institutions yet [4].
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The creation of international judicial institution has been considered by many legal scholars [5-7]. The
benefits that it could bring to the realm of environmental justice are significant for further analysis of the
possibility of creation and scope of jurisdiction of such international environmental courts or tribunals. The
possibility of creation ad hoc tribunal is also considered.

Methods and materials

Several scientific research methods including analysis, synthesis, legal historical comparison, deduc-
tion, and induction. These methods were applied throughout the research. Several sources on ecocide were
analyzed, including various static data collected by the Independent Expert Panel for the Legal Definition of
Ecocide [4]. In addition, there is a great practical guide on existing environmental courts and tribunals pre-
pared by experts of United Nations Environment Programme [1].

Results and Discussion

The crime of ecocide has not received well recognized definitions. But some actions toward this goal
have been done. The abovementioned Panel suggested new definition of ecocide in 2021. The Panel has elu-
cidated the proposed definition of ecocide with a comprehensive explication. The proposed definition defines
ecocide as unlawful or wanton acts committed with knowledge that there is a substantial likelihood of severe
and either widespread or long-term damage to the environment being causedgbysthosesacts. The Panel advo-
cates for its incorporation as Article 8 ter. in the Rome Statute [8—10].

This particular definition, which stands out by its precision, is the résult, of extensive theoretical re-
search conducted over the course of many years and serves as a contempe@rary,definition of ecocide now. It is
a relevant and effective theoretical approach to the problem becausesitstapplicability extends beyond the
Rome Statute, and can be included by any national legislation. This makes it a relevant and effective theoret-
ical approach.

Another approach to ecocide is the Proposal for a Direetive“of the European Parliament and of the
Council on the protection of the environment through criminallaw and replacing Directive 2008/99/EC [11].
On November 16, 2023 the European Union approved this proposal for a directive of 2021 [12].

Recital No. 16 of the Proposal is where the definition of a crime that is comparable to ecocide can be
found. It states that when an environmental criminalweffence causes substantial and irreversible or long-
lasting damage to an entire ecosystem, this should be an aggravating circumstance because of its severity,
including in cases comparable to ecocide. This issthe first international legal instrument that recognizes envi-
ronmental destruction as a crime in and oflitself, at least within the borders of the European Union. It is huge
step for global recognition of crime [13-44]:

This aligns well with the planfied’contept of ecocide as an international crime formulated by the Panel
in 2021 [8-10].

While the proposed ecqcidg definitions present opportunity for advancing environmental legal mecha-
nisms, it is necessary, given the aforementioned challenges, to undertake more detailed research of ecocide
and its issues at thegnternatiopal and national levels. The research is essential prior to formulating amend-
ments to the nationaldegislation. This necessitates thorough analysis to ensure that any legislative changes
align seamlessly with existing definitions of ecocide on national level. Specifically, the crime of ecocide, as
delineated in Article 169 of the Criminal Code of the Republic of Kazakhstan, has been explained in a com-
mentary by Borchashvili 1.Sh [15-16].

There is the complexity surrounding the issue of ecocide in the context of national environmental courts
and tribunals. In some cases, it is impossible to make comparison between countries. Kazakhstan criminal-
ized ecocide in 1997, but has zero practice in ecocide cases [17]. There are no environmental courts in Ka-
zakhstan, however their creation is topic of academic discussion about the establishment of environmental
courts [18]. In some nations, ecocide is not considered a criminal offence, but these nations do have courts
and tribunals that are specifically created for the protection of the environment.

In order to effectively address environmental issues, specialized judicial institutions known as national
environmental courts have emerged through the process of judicial reforms. These courts have expertise and
legal authority to address environmental issues. As a result, these courts contribute to the development of
legal principles that address specific challenges that are posed by environmental cases [18].

The development of the definition of ecocide and its acceptance by domestic environmental courts and
tribunals signifies advancement in the legal protection of national environment. If a country adopts new defi-
nition of ecocide suggested by the Panel, these specialized courts may efficiently prevent such significant

88 BecTHuk KaparaHguHckoro yHnuBepcuteTta



The issue of recognition of ecocide as a crime ...

threat to the environment. Such courts will not only discourage and hold perpetrators accountable, but also
support the larger objectives of rehabilitating and preserving the environment, part of Sustainable Develop-
ment Goals, ensuring the right to live in safe environment of citizens. Therefore, it is necessary to further
develop the legal framework for ecocide in national environmental judicial institutions, whether courts or
tribunals [19-21].

France and Belgium, among other countries, have enacted laws to make ecocide a criminal offence in-
side their own nations. These activities indicate an increasing recognition of the need for effective legal norm
that present such threat to the environmental security [22-23].

The lack of international legal mechanisms dedicated to solve environmental crimes in a comprehensive
manner is a key factor behind the need for specialized ecocide courts or tribunals. International environmen-
tal law offers a basis for dealing with some elements of ecocide, but it often lacks the precision and enforce-
ment required to hold people and businesses responsible for extensive ecological damage. Establishing envi-
ronmental specialized courts might effectively fill these gaps.

Furthermore, the need to tackle environmental offences, namely those that contribute to climate change
and the loss of biodiversity, has become increasingly prominent on the international platform. The crimes of
ecocide or crimes similar to ecocide may have consequences that ignore national borders, therefore making it
environmental threat of global or regional level.

It is also possible to consider the opportunity to create ad hoc tribunals ap e€ocide:\Ad hoc tribunals are
not permanent institutions but are formed to deal with specific situations. They‘ean‘e created at the national
or international level. The establishment of such a tribunal would involve Complex legal, political, and dip-
lomatic processes. Because at the international level, ad hoc tribunals are often established by agreements
between multiple countries or by international organizations [24].

In addition, civil society groups and organizations that promateignvironmental justice, such as the Stop
Ecocide campaign, have played a crucial role in increasingepubliciknowledge and rallying support for the
establishment of specialized tribunals to address ecocide. Sueh actions of global community increase the
probability of the establishment of specialized courts [25]:

Regarding the lack of international environmentalS§judigial institutions, whether in the form of perma-
nent court or tribunal, it is essential to acknowledgexthe following issues that prevent nations from establish-
ing such international mechanism.

The main obstacle to establishing an international environmental court is national interests and legal
systems. Nations have different environmental policies, agendas, and policy to tackling global environmental
issues. One of the methods to solve it is o harmonize legislation concerning environmental law at least in
regions. Creation of dedicated Environmental’ Codes, as in Kazakhstan, and harmonizing them with neigh-
boring countries could help with mytual understanding of environmental issues [26].

Countries often displayaeldctance”in ceding control over issues that directly affect their internal poli-
cies, resulting in hesitation tg ackfewledge international legal mechanism that might be seen as threat their
interests. The task of any @otential international environmental court is to manage equilibrium between up-
holding national sovereigntysand promoting global environmental accountability.

Due to the lackef a specialized global environmental court, there is certain possibility that many envi-
ronmental offences havefavoided justice. It becomes particularly evident when addressing matters that be-
yond national boundaries, such as cross-border pollution, illicit wildlife commerce, and regional ecological
harm caused by actions in one country.

It is possible that efforts to educate and raise awareness could be helpful in bridging the gap between
countries that have different environmental priority agendas. In order to increase the likelihood that govern-
ments will be willing to give up some of their authority for the global environmental security, it is important
to highlight the transboundary nature of environmental issues and the potential positive influence that a uni-
fied legal framework could have.

It is possible that nation’s concerns could be alleviated by defining in stature explicit jurisdiction of an
international environmental court. Statute would ensure that the court would harmonize with national legal
systems rather than overruling them. Statute should define certain areas of law where of authority of states
are undisputed, and specify the circumstances in which international law has priority.

Conclusions
The development of the theory of ecocide and its possible acceptance by global community signifies a
significant advancement in safeguarding environmental security. By broader and more comprehensive inter-
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pretation of ecocide, our nations can effectively resolve risks to the environment not only of Kazakhstan, but
overall safety of planet biosphere.

National environmental courts not only discourage and hold individuals responsible, but also support
the larger objectives of restoring and preserving the environment, ensuring that future generations may have
safe environment to live in.

Therefore, for the purpose of establishing a future that is both sustainable and resilient, it is of the ut-
most importance to continuously improve the legal framework of ecocide in national legal systems, or to es-
tablish environmental court or tribunal.

The lack of a specialized international environmental court or tribunal is a significant weakness in the
global legal framework, even if there are several state environmental courts and larger international judicial
institutions. The issues include aspects of national sovereignty, legal systems, and interaction between local
and international interests.

The creation of such international environmental mechanism increases chances to protect the Earth and
its inhabitants more effectively than in case of national environmental judicial institutions, especially in the
case of dangerous environmental crimes as ecocide.

Even the incorporation of ecocide into the Rome Statute could prove to be beneficial. At the very least,
the International Criminal Court has the potential to discourage environmental crimesiacross the territory of
member states.

The future international environmental mechanism should uphold a careful balance between the inde-
pendence of states and promotion dedication to global environmental secufitysAlthough different countries
may have different priorities, the Earth’s current and future environmental safety is the issue that affects us
all.
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C.T. TynubaeB

IKOFOTUSABIK COTTAP KOHE TPUOYHAJAAPbIHBIH
IKOIMATI KBIJIMBIC JIell TAHY MaceJieci

Makanana €0T OPFaHAAPBIHBIH SKOIMATI KBUIMBIC IEM TaHybl TalJaHFaH. OKONWATIH ONi 1€ KajIbl
KaObUIIaHFaH @HBIKPAMACH! KOK. AJaiifia SKOLMATI KYKBIKTHIK aHbIKTay keHinzeri Toyesci3 capammibuiap
TOOBI d3ipyiereH OKOLUATI XalbIKapalblK KbUIMBIC [EH TaHy Typaibl YCBIHBICTBHI, COHJaii-ak Eypomaiblk
TTapnament men KeHecTiH KBUIMBICTBIK KYKBIK apKbUIBI KOpIIaFaH OpTaHBl KOpFay >KOHIHJIETi
JTUPEKTHBACHIH/IA KOPCETIITeH YKOIHU/IKE YKCAC SKOJIOTHSUIBIK KBUIMBIC JIeTl TAHBUIFAHBIH J1a aTall 6TKEeH XKOH.
3epTTeyJiH MakKcaTbl — JKOIMJ KbIIMBICBIHA KATBICTBI )KaHa KO3KapacTapblH 3KOJOTHSUIBIK COTTap MEH
TpuOyHaIAapAbIH TaXipuOeciHe acepiH Taigay. 3epTTeyAiH MakcaThl — 9SKOLMJI KbUIMBICBIHA JKaHa
TOCUIAEPIiH KOJOTHSIIBIK COTTap MEH TPHOYHAIAAp TIKipuOeciHe ocepiH Tanaay. 3epTTeyaiH KaJIbl )KoHe
apHaiibl oJicTepiH KoJJaHa OTBHIPbIN, aBTOP KOJIAHBICTAFbl COT OPraHAAPBIHBIH COT INPAKTUKACHIHAAFBI
BIKTHMaJl ©3repicTep/i, COHAai-aK SKOLM/ITIH KEKEJIEreH >KarJaiapblHa apHAIFaH XallbIKapalblK COTTap
MeH TpUOyHaNIapAblH Taiina 60Ny BIKTHMAIABIFBIH aHbIKTalabl. JKyMbIcTa 9KOUMATI afiKbIHAQYIBIH XKaHa
Tocinuepi KazakcraHHbIH XaJbIKapasblK SKOJOTHSUIBIK KYKBIFBI MEH YJITTBIK 3KOJOTHSUIBIK KYKBIFBIHBIH OaH
opi JaMybIHA, COHJIAM-aK XalbIKapallblK SKOJOTHSJIBIK KayiNCi3MiKTi KOpPFay YIIH THIMII XalbIKapalblK
MeXaHH3MEPiHiH Maiia 60Iybl MYMKiH IeTeH KOPBITHIH/IBIFA JKacalFaH.

Kinm coe30ep: sKoumn, SKONOTHSIIBIK KYKBIK, SKOJIOTHSIIBIK MOceleep, XaabIKapaiblK KbUIMBICTBIK KYKBIK,
YATTHIK 3aHHAaMa, JKOJOTHMSUIBIK COT, SKOJOTHSIBIK TPUOYHAJ, 3KOJOTHMSUIBIK KayilCI3ZiK, XaJbIKapajblk
KBUIMBICTBIK COT, SKOIM/TIH 3aH/bl aHBIKTaMachl OOMBIHINA TOYEIICi3 capanTama TOObL.
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IIpodJjemMa npu3HAHKMS IKOLU/IA NPeCTyNJIeHHeM
IKOJIOTHYECKUMH CyIaMU U TPUOYyHAIaMH

B crarse mpoaHanM3MpOBaHO MpPU3HAHHME IKOIMIA KAaK MPECTYIUICHUS CYASOHBIMHM OpraHaMH. JKOLHJ BCE
ellle He MOJy4W LIMPOKO NMPH3HAHHOIO ompeaeneHus. OQHAKO cleqyeT OTMETHTh IpeAIoKeHHe MPU3HATh
SKOLUA MEXIYHApOJIHBIM MPECTyIUICHHEM, pa3paboTaHHOe HezaBucHMON 3KCIIEpTHOH Tpynimol Mo 0puau-
YECKOMY ONpEJETICHHIO SKOLHUIA, a TAKXKe NMPU3HAHUE IKOJOTUUECKUX MPECTYIIICHHH, CX0KUX C SKOIUAOM,
yka3aHHBIX B IIpemnoxennu mo mupektuse EBpomelickoro mapmamenta u CoBera 0 3aIuTe OKpysKaromiei
Cpenbl TTOCPEICTBOM YTONOBHOTO IpaBa. Llenb MccienoBaHusl — aHANN3 BIMSHHUS HOBBIX ITOJXOJOB K IIpe-
CTYIIJIGHHIO HKOIUJA Ha TPAKTHKY SKOJIOTHYECKHUX CyJIOB U TpHOyHaoB. Vcronp3yst obmue U crenuanbHble
METOJIbI NCCIIEOBAHMs, aBTOP BEIIBIISICT BOSMOXKHBIC N3MEHEHUsI CyAeOHOI NMPaKTUKH yXKe CYIIECTBYIOIINX
CyZIeOHBIX OPTaHOB, a TAK)Ke BEPOSTHOCTH IOSBICHHS MEX/[yHapOIHBIX CYy0B U TPHOYHAIIOB, IIOCBSIICHHBIX
OTZENBHBIM CITy4yasM COBEpIIeHUs dkouuna. B paboTe cienaH BHIBOA O TOM, YTO HOBBIE MOAXOJBI K ONpee-
JICHUIO HKOLUJIa MOTYT NPUBECTH K JaJbHEHIIEMY Pa3BUTHIO MEXIyHAapOAHOIO HKOJIOIMYECKOro 1pasa U Ha-
IIHOHAJILHOTO 3KoJoruueckoro mpasa Kaszaxcrana, a Taxke K BO3MOXHOMY TNOSBICHHIO 3P ()EKTUBHBIX MEX-
JTyHapOIHBIX MEXaHU3MOB JUIS 3aIIUTHI MEXYHapOIHOH 3KONIOrHIecKOi 6€30IacHOCTH.

Kniouesvie cnosa: OKOOHUI, 3KOJOTrHYE€CKOC IPaBO, IKOJIOTHYCCKUC Hp06J'IeMI>I, MEKIYHAPOAHOC YT'OJOBHOC
IIpaBO, HAIlMOHAJIBHOC 3aKOHOAATEJILCTBO, 9KOJIOTHYCCKHUI cyn, 9KOJIOTHYECKUH TpnGyHan, 9KOJIOTHYCCKaA
6B3OHaCHOCTB, Me)KZ[yHapOHHBIﬁ yFOJ'IOBHLIﬁ cyn, HezaBucumast OKCHEPTHAs IPyNIaio VPUIRICCKOMY OII-
PEACICHUIO SKOUaa.
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