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HpI/IHHI/llIbI CIIPABEAJIMBOCTH U 3AaKOHHOCTH B I'pakaaHCKOM Ipouecce.
B3aNUMOCBA3b H MIPOTHUBOPCYMNA

B nmannoii pabote paccmarpuBaeTCsl CI0KHAs ¥ MHOTOTPaHHAs B3aHMMOCBSI3b MEXy TPHHIUIIAMI CIIPaBea-
JIMBOCTH W 3aKOHHOCTH B paMKax I'pakJaHCKoro npouecca. CripaBeyIMBOCTb, KaK Hjeall, IpU3BaHHBIN obec-
NeYnTh OallaHC MHTEPECOB CTOPOH U 3alIUTY MX NPaB, 3a4acTyIO BCTYIAET B IPOTUBOPEUHe ¢ (GOpMaIEHBIMU
TpeOOBaHUAMH 3aKOHOATENBCTBA, KOTOPHIE MOTYT ITOPOXKAATh HOPMBI, HE BCET/Ia YYUTHIBAIOIINE HHANBUIY-
abHBIC 00CTOSTEIBCTBA JIeNIa U HHTEPECHl OTAENBHBIX YYaCTHUKOB. B X0o1e aHamm3a aKkIeHTHPYeTCs] BHIMa-
HHUE Ha TOM, KaK TapaHTUH 3aKOHHOCTH, IPEAYCMOTPEHHBIC MPOIECCyaTbHBIM MPaBOM, MOTYT KaK COICHCT-
BOBATh, TaK M MPEIATCTBOBATH NMPUHATHIO W BHIHECEHUIO CIIPABEMJIMBBIX pEIICHHH. J[OMOIHUTENBHO pac-
CMaTpHBaeTCsl, KaKUM 00pa3oM cyneOHast IpakTHUKa U JOKTPHHA COBPEMEHHOTO I'PaXKTAaHCKOTO IpoLecca HH-
TEPIPETUPYIOT ¥ PEATH3YIOT JaHHBIC NPUHIUITHAIBHBIE UJICH, TOJUepKIBasi HEOOXOAUMOCTh CHHEPIUH Me-
JKITy CIIPaBEIUIMBOCTBIO W 3aKOHHOCTBIO I oOecredeHHs 3()(eKTUBHOTO M YEIOBEYHOro mpaBocyaus. Mc-
CJIEYIOTCS BO3MOXKHBIE IIyTH FapMOHU3AIMU 3TUX JBYX MOHATHUM, YTO MMEET Ba)KHOE 3HAUEHHE VIl Jajb-
HEWIIEero pa3BUTHA TPasKAaHCKOTO MPOIECCYAFHOTO 3aKOHOIATEIbCTBA B COOTBETCTBIH C MEXIYHAPOIHBI-
MU CTaHJapTaMH 3aLIUTH IPaB YEIOBEKa.

Kniouesvie cnosa: cpaBelIMBOCTb, 3aKOHHOCTb, IPa)KTAHCKUIL ITpOLECC, MpaBa CTOPOH, MPOLECCYaTbHOE
npaBo, cyaeOHas MpaKTHKa, JOKTPHHA, 3((deKTuBHOE MpaBOCYyHe, TYMAaHHBIC MPUHIUIEI, TAPMOHU3ALNS,
MEKAYHApOHbIE CTaHAAPTHI, 3alll1Ta IpaB YeJoBeKa.

Beeoenue

KoHnenmmu cripaBeyTMBOCTH ¥ 3aKOHHOCTH B paMKax I'PaXKJaHCKOTO CYJONPOHM3BOACTBA MPHOOPEH
3HAYUTENBHYI0 POJib B cyAeOHOU cucteme. [Ipe3naeHT Hamiei cTpaHbl MOJYEPKHYI ATy MBICIH BO BpeMs
CBOET0 HeJMaBHero BhICTyIUIeHHs Ha [X chesne cynert Pecniyonuku Kazaxcran. K.K. Tokaes akieHTHpOBas
BHUMAHUC ICJICTATOB U YUACTHUKOB Ha BaXXHOCTHU O6eCHe‘IeHI/IH HOI[JII/IHHOI>'I HE3aBUCMMOCTH U aBTOPHUTETA
Ka3aXCTaHCKOU Cy/eOHOM cucTeMbl. OH 3asBUJI, YTO CHPABEUIUBEIN CY SBISETCS KITFOYEBBIM (PaKTOPOM ISt
CTaOMIIBHOCTH M Pa3BUTHs rocyaapcTsa [1].

AKTyaIIbHOCTB HpO6HeMI)I COOTHOIICHHUA NPUHIUIIOB CIIPABEAJIMBOCTU U 3aKOHHOCTU B I'Ppa’XJaHCKOM
CYJIOTIDOHU3BOJICTBE CETOJIHS CII0KHO TEPEONCHUTh. B yCIOBUSAX Tno0amu3alui U CTPEMHUTEIHHBIX H3MEHE-
HUH B COIMOKYJIETYPHOM W MPABOBOU Cpefie BOMPOCHI OOECTICUEHUs CIIPABEIIMBOCTH M 3aKOHHOCTH CTaHO-
BATCA OCOGCHHO AKTYyaJIbHbIMU. OHH He TOJIBKO OIPEACTIAIOT KAUCCTBO MPaBOCYyarsl, HO U BJIIMAIOT HAa 10BEC-
pHe TpaKIaH K CylneOHON CHCTEMe, YTO, B CBOIO OYepe/lb, YKPEIUISEeT MPaBOMOPSIOK U CTAOMIBHOCTh B T'O-
CyAapcCTBe.

Bornpoc cooTHOMLIEHNSsT KaTerOpUid CIPaBeUIMBOCTH U 3aKOHHOCTH JIEHCTBUTEIBHO SIBISICTCS OJHOHM M3
KITFOYEBBIX TEM IOPUINYECKON HAYKH W B IPABOIIPUMEHHUTEIHHON MPAKTHKE. DTH KaTETOPUU 9acTO paccMmat-
PHUBAIOTCS KaK B3aUMOCBSI3aHHbIE, HO HE BCET/1a COBIAIAIOMINE TIOHSTHUSI.

[IpuHIHMIT cripaBeIMBOCTH MPaBOCYIMs, 3aKPEIUICHHBI KaK Ha MEXIyHAapOJHOM, TaK W Ha HAIHO-
HAJILHOM YPOBHSIX, TIPEJICTABIISIET COO0 OCHOBOIIONIATAIOIINI AJIEMEHT, 00ECIIeYMBAIOIIIIA PABOBYIO OCHO-
BY JUTSI 3aIITUTHI TIPaB U CBOOO TUIHOCTH. B wacTHOCTH, cTaThs 14 MeXIyHapOHOTO MMaKTa O TPAKIAHCKHUX
U NOJIMTUYECKUX MpaBax 1966 rona mpsiMo ykas3pIBaeT Ha HEOOXOJMMOCTb 0OECIIeYeHUs CIPABEATIMBOIO CY-
nebHOro paszduparenseTBa [2]. AHaIOTMYHBIE TOJIOKEHUS coaepkarcs B cTatbe 10 Bceobrelt mexmapanun
MpaB 4YesioBeKa, Tie 3aKperuieHo: «Kaxplii nMeeT MpaBo Ha CIpaBeIIMBBIA U MyOIUYHBINA CYyJl, COCTOSIINN
W3 HE3aBHCUMON M OecnpuCTpacTHOW CyAbW». OTH MOJIOKEHHS MOAYEPKHUBAIOT, YTO KAXA0€ JIULO UMEET
MPaBo Ha CIPaBEAJIUBOE U MyOJIMYHOE Pa30MpaTeNbCTBO /Ieia, Ha 3aKOHHOE U OECIIPUCTPACTHOE PELIeHHUE, a
TaKXKe Ha COCTaBJIEHUE PEIIEHMS CyIa Ha OCHOBAHUH (DAaKTHUECKUX MaTepuaios maena [3].
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Hanuonaneuele rocynapctBa, Oyay4d MOANMCAaHTAMU MEXKIYHApOIHBIX COTMAIICHUH, 00s3aHBI BHE-
IpsATh TpeOyeMble ATl peau3alii HOPMbI B CBOU IIPABOBbIE CUCTEMBI, OJJHAKO 3TO HE BCEIZla HAXOAMUT COOT-
BETCTBYIOILIEE OTPAKEHHUE B HALMOHAJILHOM 3aKOHOJATENbCTBE OTICIBHO B3SITOM CTpaHbl. DTO 3aTpyIHEHHE
TaK)Ke KacaeTcs MPUHLINIIA CTIPaBEATUBOCTH.

BaxHO MOOYEpKHYTh, YTO OCYLIECTBICHHUE NPUHIMIIA CIPABEIIMBOCTH B HAIMOHAJIBHBIX CHCTEMax
[IPaBOCYANS HY>KAAETCsl B KOMIUICKCHOM IOJXO0JI€ U aleKBaTHBIX MEXaHNW3MaX KOHTPOJIs, KOTOPhIE HA TEKy-
MK MOMEHT (PaKTHUYECKH OTCYTCTBYIOT. DTO MPUBOIUT K TOMY, YTO CYAbI CTAIKHBAIOTCS C 3aTPyTHEHUIMHI
MIPU TPUHSITUH CyIeOHBIX PEIICHHH.

Memoowvt u mamepuansi

B nanHOl cTaThe NPUMEHEH aHATUTUYECKUI METOI JUIsl TILATEIBHOIO MU3YyYEHHS KIHOYEBBIX IOHSATUN
CIIPaBEJIMBOCTA M 3aKOHHOCTH, a TaKKE HMX B3aUMOCBS3H B PaMKax TPaKIaHCKOTO CYAONPOU3BOACTBA.
Taxoke ObUT TPOBENEH CPABHUTEIBHBIN aHAIHM3 PA3TMYHBIX MPABOBBIX CHCTEM U TOIXO0IOB K OTUM MOHITHIM.
Hcnonb3oBancss HOpMAaTUBHBIA MOAXOA AJsl aHajdu3a JOEHUCTBYIOLIMX 3aKOHOAATEJBHBIX aKTOB, BKIIIOYas
I'paxxnanckuii nmpoueccyansHbli Koaeke Pecyonuku KazaxcTan u MexXIyHapoIHbIE TPABOBBIC JOKYMEHTEHI,
Takue Kak MexIyHapOHBIN MaKT O IPaXKIaHCKUX W MOJIMTHYCCKUX MpaBax W Bceollmas aekiapanus npas
yeoBeKa.

s n3ydeHns MCTOPUUYECKOTO Pa3BUTHUS KOHIICTIIIMM CIIPABEIMBOCTH U 3aKOHHOCTH IIPUMEHSIICS HC-
TOPUKO-TIPABOBOW METOJI, OXBATHIBAIOIIMK TIEPUOJT OT APEBHErpevYecKor (Gritocopuu 10 COBPEMEHHBIX Ipa-
BOBBIX CUCTEM. DTOT MOJAXOJ UCHOJIB30BAJICS JUIsl WILTIOCTPALUU TEOPETUUECKUX UIIEH MOCPEICTBOM I'MIIOTE-
TUYECKUX MPUMEPOB U (PaKTHUECKUX CIIy4aeB U3 CyAeOHON MPaKTHKH, UTO MO3BOJMIO BEIIBUTH HECOOTBET-
CTBUE MEXITY 3aKOHHOCTBIO U CIIPABEIJIUBOCTHIO.

Obcyscoenue

B nynkre 5 crateu 6 I'paxkmanckoro mporeccyalbHOro konekca PecryOnmkn Kazaxcran 3akperuieHo
MOJIOKEHHUE, COINIACHO KOTOPOMY 3aKOHOJATENb, MCXOAs U3 NPUHIUIA 3aKOHHOCTH, HAJEISET CYbl IIOJIHO-
MOYHSIMH PacCMaTpPUBATh Jiejia C YIeTOM KPUTEPHUEB CIIPABEIIMBOCTH U pasyMHocTH [4]. [laHHas HOpMma ak-
LEHTHUPYEeT BHUMAaHUE Ha HEOOXOANMOCTH FapMOHMYHOTO cOYeTaHus! (HOpMaATBLHOIO COONIOCHHUS TPABOBBIX
HOPM C HHAVWBUAYaAJIbHBIMHA 00CTOATENBLCTBAMHI KOHKPETHBIX ACJ, YTO NpeAnojIaract oGpameHI/Ie Cyla K MO-
PAIBHO-3TUYCCKUM U COIIMAJIBHBIM aCIIEKTaM IPpHW BBIHECCHUN pemeHHﬁ.

Bosznukaet Bompoc: MO3BOJIUT JIM JaHHBIA MOAXO0J CyA€OHBIM OpraHaM ruOKO pearupoBaTh Ha pa3HoO-
o0pa3Hble KU3HEHHBIE cUTyaluu U 3¢ (EeKTUBHO 0OecreunBaTh 3alIUTy NPaB U 3aKOHHBIX WHTEPECOB IPaxK-
JIaH, CIIOCOOCTBYS TEM CaMbIM JIOCTIKEHHUIO CIIPABEATUBOCTH B TIPABONPUMEHUTEIHON PAKTHKE?

IIpoTrBOpeUre MEXay NPUHLMIIOM 3aKOHHOCTH M CIIPABEUIMBOCTH MOXHO PaCCMOTPETh Ha TUIOTETHU-
YECKOM IpHMEDE.

ITpeanonoxum, cylecTByeT 3aK0H, IIpeyCMaTPUBAIOLIMNI CTPOroe HaKa3aHUE 32 Kpaxy BHE 3aBHUCU-
MOCTH OT OOCTOSITENBCTB. B COOTBETCTBUM C HUM 4eNOBEK, YKpaBIIWH XJieO, 4TOOBI HAKOPMUTH CBOETO I'o-
JIOJHOTO pebeHKa,; MOXKET OBITh OCYKAEH U JIMIIEH cBOOOIBI HA POJODKUTEIBHBIN CPOK. ITO B OJIHOHN Me-
PE COOTBETCTBYET MPUHLMILY 3aKOHHOCTH, COTJIACHO KOTOPOMY KaXKIbIi JOJDKEH B ITOJTHON Mepe cOO0aaTh
U HE HapyllaTb HOPMBI 3aKOHOAATENILCTBA, B TOM YMCJIE U YrOJOBHOIO, YCTAHABJIMBAIOIIEIO OTBETCTBEH-
HOCTb 32 COBEPIIICHNE KPAXKH.

C ToYKM 3peHHsI 3aKOHHOCTH, 3aKOHOJATENb CAeJall CBOE JIeJI0, U MpaBocyaue ObLIO MPUMEHEHO, TaK
KaK yroJIOBHOE IIPaBOHApYIICHNE ObIIIO COBEPIICHO, M 3aKOH ObUT cOOM0EH. OTHAKO ¢ TOUYKH 3pEHUs Crpa-
BCAJIMBOCTH MHOT'ME€ MOTYT CUHUTATh 3TO PCIICHUC HECIIPABCIAJIMBBLIM. B JaHHOM CJIy4dac€ MPHUHIUIT CIIpaBEd-
JMBOCTH MOJCKA3bIBAET, YTO HAKa3aHHE 3a KPaxy Xjeda B TAKMX 00CTOSITEIbCTBAX HETOMEPHO KECTOKO U HE
YUHATHIBACT CMATYAIOINE 00CTOSITEIHCTRA.

Takum 06pa3om, 31ech BO3HUKAET KOH(INKT: 3aKOHHOCTh TpeOyeT cOOMI0AeHNs MPEANNCAHIN 3aK0Ha,
B TO BpeMs KaK CIIpaBeUIMBOCTh TpeOyeT ydeTa MOPalbHBIX M APYTUX COLHUAJIBHBIX ACIEKTOB, U KOHKPET-
HBIX 00CTOSITEIILCTB.

3T0 MPOTHBOpPEYHE MPUBOJUT K HEOOXOIUMOCTH PeOpMBI Ka3aXCTAHCKOTO 3aKOHOIATENLCTBA B X
o0ecredyeHus ero COOTBETCTBHS MIPUHIMITY CIIPABENIMBOCTH, OCOOEHHO B CiIydasiX, KOT/Aa peyb HIET O ryMa-
HUTAPHBIX WIN COLUAIBHO 3HAYNMBIX acleKTax.

Y4uThIBas BBIIEU3IOKEHHOE, IIPEICTABIACTCS HEOOX0AUMBIM IIPOBECTU TEOPETUUECKUIl aHaIu3 B3au-
MOCBSI3M IOHATHH 3aKOHHOCTU U crpaBeyiuBocTd. Eme B npeBHeM Pume ObL1 IpoBO3IIIAlEH NPUHLMIL
«aequum et bonum est lex legumy, 4TO MEpeBOIUTCS KaK «CIPaBEUIMBOCTh U 00IIee 0J1aro — 3TO 3aKOH
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3aKOHOB» [5, 7]. OT0T adopusm MoTUEPKUBACT BaAXKHOCTH HJIEH CHPaBEIIMBOCTH, KOTOPas HMEET OOJBIIYIO
3HAYUMOCTh U B KOHTEKCTE 3aKOHHOCTH.

MHuosecTBO (riocodoB yaesTi 3HAYUTEIbHOe BHUMAaHHUE aHAIIN3Y B3aMMOCBS3H IIpaBa U MOPAIIH, H
JaHHAs TeMa 3aHMMaeT BaykKHOe MecTo B Tpyaax [erems. OH 00beIUHSIT TOHSITHE CIPaBEIMBOCTU C IPO-
LIECCOM JOCTHUKEHUSI UCTUHBI B XOJI€ OCYILECTBICHUS IPABOCYAUsl, PACCMATPUBAs 3TO KaK €AUHYI0 MOILIHYIO
CWIY W IpU3HABAs JUAJEKTUUECKYIO CBSI3b MEXKIY ATUMH KaTeropusiMu. bonee toro, I'erenp nmoguepkugai,
YTO CHPaBeIIMBOCTh JODKHA BOCIPUHMMATBCA KakK CyAb0a, MPH 5TOM OHA TPAaKTYeTCs KaK HPaBCTBEHHOE
HayaJo, 0CO3HAHHOE KakK TOJUIMHHAS CIIPABEIIUBOCTD |6, 4].

Oco0eHHO MHTEPECHO, YTO COBPEMEHHBIE IOPHCTHI MPOAOJDKAIOT Pa3BHBATH 3Ty TEMY, aKIEHTHPYS
BHAMaHHUE Ha MPHUHIMUIE CIPABEIIUBOCTA B CyAeOHBIX Tporeccax. B 3Toil CBSA3M MOXXHO OTMETHTH, YTO
CIIPaBENIMBOCTH KaK IOpUIMYEcKasi HOpMa CTAHOBUTCS HE IPOCTO AOMOJHEHHEM K MpOLeCCyalbHOMY MIPaBY,
HO W €r0 HEOTHEMJIEMBIM JJIEMEHTOM. JTO JOKa3bIBAa€T, YTO 3aKOHHOCTh M CIPABEIMBOCTH HEPA3PHIBHO
CBSI3aHBI MEXTy CO00H, (hOpMHUPYS LETOCTHOE IPEICTABICHNE O MPABOBOW CHCTEME, T/l CHPaBEIIMBOCTh
CIIy>KMUT OPUEHTHPOM JJIs1 3aKOHHOTO PETYJIUPYIOIIEro AeCTBYUS.

Tak, mo maeHuio 3.X. baliMOnIUHOHN, CIPaBEIJIMBOCTD SIBISIETCSI KPACYTOJIBHBIM KaMHEM TIPABOCYIHS.
VYyeHslil IpeasaraeT NpeaycCMOTPETh HOPMY-IIPUHLHUI U 3aKPEMUTh, YTO OTIIPABICHUE MIPABOCYIUs IO Ipa-
KIIAHCKUM JIeJIaM OCYILECTBIISETCS] Ha CIIPAaBEUIMBBIX HaYaaax CIpPaBeUTUBBIM CYAOM [7].

B cBoto ouepenp, K. CyneliMmeHOBa cuuTaeT, 4TO MPaBoO Ha CIpaBeIIMBOE CyAeOHOE pa30HpaTenbCT-
BO SABIISIETCS OOIIETPU3HAHHBIM MEKIYHAPOIHO-TIPABOBHIM MPUHIIAIIOM. DTOT MPUHIIUIT O3HAYAET, YTO JesI-
TENBHOCTH CyZla JOJDKHA OCYIIECTBISTHCS B MHTEpecax OOIIecTBa, TOCYAapCTBa, JMYHOCTH, a HE B HHTEpE-
cax OJIHOHM M3 CTOPOH Mpoliecca MO0 OTASNIbHBIX IPaXIaH, JODKHOCTHBIX JIML, T€X MM UHBIX rpym [8].

[lomo6noe muenne Bbickazanma B.T. KoHycoBa, KoTopas yTBEp)KIAET, YTO CIPABEIIHBOCTD, SBISISICH
FOPUIMYECKON aKCMOMOM, YCTaHABIMBAET UACOJOTNYECKUE U HPABCTBEHHBIE OCHOBBI, @ TAKXKE KOHKPETHBIC
MPaBOBbIC FApaHTHH JIJIs OCYIIECTBIICHUS MIPpaBa Ha CIPaBeTUBOE CYAO0NPOn3BoaCcTBO [9; 89].

B ropunnyeckoil nmuTepaType BCTpedaeTcsi MHEHHE, COTJIACHO KOTOPOMY CIIPaBEIMBOCTh BBICTYIAET
KpUTEpHEM HPaBCTBEHHBIX OIIEHOK W CYXICHUN HapsAgy C J0OPOM, YeCTHOCTBHIO, COBECTHIO M OJIAarOpOICT-
BoM. [ToaTOMY 00IIECTBO MpHIAET CIIPAaBEIIMBOCTH HPABCTBEHHYIO HHTEPIIPETAIMIO B KOHTEKCTE (DYHKIINO-
HUPOBaHMUS OOIIECTBEHHBIX OTHOIIEHHH, TOCY1apCTBa, mpasa [10; 169].

0O06001mas JOKTPUHAIBFHBIE TOXO/bI, MO)KHO PacCMaTpUBaTh CIIPABEIJIMBOCTh HE TOJIBKO KaK HEKOe
MEPUJIO HPABCTBEHHBIX CYKJICHUN U OLIEHOYHOE MOHATUE, HO M KaK MPaBOBOM MPHUHLIMII, 3aHUMAIOIINN 1IEH-
TpaJIbHOE MECTO B OOIIIEH MPaBOBO CHUCTEME, OTPAXKAIOUIUI JIEMOKPATUYECCKHUE I[CHHOCTH COBPEMEHHOIO
obmiectBa. O0IIeCTBEHHOE TOHMMAaHNE CIIPABEUIMBOCTH M €€ MHTEPIPETaIis B KOHTEKCTE MIPABOBBIX OTHO-
IIeHWH Tal0T OCHOBaHWE U (POPMUPOBAHUS MEXaHMW3Ma 3aIUTHI IPAB JTUYHOCTA M OOECTICUEHUS COIUATb-
HOMW CIIPaBEITMBOCTH. DTO MOAYSPKUBACT BAXKHOCTH CTPEMIICHHSI K CIIPaBEIIMBOMY CYASOHOMY Ipoleccy
HEOOXOJIMMOCTh €ro JIAIbHEHUIIIETO Pa3BUTHS B COOTBETCTBHU C MEXYHAPOIHBIMHU CTaHIAPTaAMH.

Ha npaxTtuke cyasl npy NPUHATUU PELICHUM HEPEOKO OMUPAIOTCS HA MPUHLUII CIPABEIJIMBOCTU, HE-
CMOTpS Ha TO, UTO 3TO YCJIOBHE HE YKa3aHO B 3aKOHoJaTeiabCcTBE. Tak, Hanmpumep, rp. K. noman uck B boc-
TaH/IBIKCKUI PallOHHBIA CyN T. ATMaThl Ha cTpaxoByto kommanno AO «Kycan [apant» ¢ TpeboBaHneM o
BBIILIATE CTPAXOBOI0 Bo3merieHus [11].

B xozxe cynebHoro pazbuparenbcTBa BBISICHHIIOCH, YTO CTPaxoBas KOMIAHUS JIEHCTBUTENBHO MMeTa
MPaBO OTKa3aThCs OT BHIIUIATHI MO JOTOBOPY M3-3a HAPYLIEHHS MPABHII JOPOKHOTO JBIKEHHUS CO CTOPOHBI
K. OmHako mocTpanaBIivii B pe3ynbTaTe aBapuu OKa3aics B TsHKEIOM (PHMHAHCOBOM ITOJIOKEHUH, eMy TpeOo-
BaJlach OIEpallys, U CYLIECTBOBAA peajlbHas yrpo3a ero KU3HU.

Cyxn, paccmaTpuBasi 1aHHOE /10, CTOJKHYJICSA C MPOTHBOPEYUEM MEXKIY MPUHIUIIOM 3aKOHHOCTH, KO-
TOPBIN O0SI3BIBAN €70 PYKOBOJICTBOBATHLCS YCIOBUSMH JIOTOBOPA M OTKAa30M CTPaXxOBON KOMIIAHWH, W TPHH-
LUIIOM CIIPAaBEJIMBOCTH, KOTOPBIA TpeOOBaJ yUeCTh TSDKENIOE MoJIokKeHre rpaxaanuHa K.

CornacHO NMPUHIMITY 3aKOHHOCTH, CyJl HE MOKET MTHOPUPOBATh YCIOBHS J0TOBOpa U MpaBuiia, coiep-
JKaIyecs: B CTPaxOBOM 3aKOHOJATENBCTBE. Y CJIOBHA 00 OTKa3e BBHIIUIAYMBATH BOSMEIIECHHE OBIITH YE€TKO TPO-
MUCaHBI B IOTOBOPE CTPaxOBaHUs X IOTOMY ObUIM OOOCHOBAHBI M 3aKOHHBI.

CornacHO NPUHIMITY CIPaBEUIMBOCTH, CYJ MOHMMAET, YTO OTKA3 CTPAaXxOBON KOMIIAHHU MOXET IpH-
BECTH K CEPHE3HBIM W HECIIPaBEeIJIMBBIM TOCIEACTBHUAM Ui TpakaaHuHa K., KOTOpBIH HE MOT CaMOCTOS-
TEJHHO OIJIATUTH HEOOXOANMBIE MEUIIMHCKHE PACXOIBI.

B pewmennn cya, ccpuiasich Ha IPUHLMI CIIPaBEJIMBOCTH, MPUHSUI BO BHUMaHUE JKU3HEHHbBIE 00CTOS-
TeJIhCTBA rpakaanrHa K. 1 BeIHEC peleHne 0 YaCTHYHOM B3BICKaHUU CO cTpaxoBoi kommanuu. Cyn ykaszain,
YTO, XOTS CTpaxoBasi KOMITAaHH U UMEET OCHOBAaHHWE JUIA OTKa3a B TIOJHOM O00beMe, B IaHHOM CiIydae, yqu-
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TBHIBasi MOpAJIbHBIC U STHYECKUE ACTEKThl, HCOOXOAMMO TPENOCTaBUTh IpakaaHnHy K. MUHHMabHYIO (u-
HAHCOBYIO IIOMOIIIb, JOCTATOYHYIO JUIS TIOKPBITHS €r0 CPOYHBIX MEAUIIMHCKUX HYXI.

B 2021 roxgy mocTaHOBIEHHEM KOJUIETHEW MO TPaXIAHCKUM JellaM AJMAaTHHCKOTO TOPOACKOrO Cyaa
OblIa PUOCTAHOBJICHA PEaT3alUsl 3aJI0T0BOM KBapTUPbI CPOKOM Ha OJIUH Toj. Kosuierus mpu BbIHECCHUH
Cy/1Ie0HOTO aKTa cociajach Ha MOpPAJIbHOE M TSHKETIO0e KU3HEHHOE MoJIokKeHne oTBeTdnka. CyZIoM B JaHHOM
ciyvae ObLT IPUMEHEH KpUTepuil cripaBeuiuBocTy [12].

JlaHHbIe Nena WUTIOCTPUPYIOT, KaK B TPaXKIAHCKOM MPOLIECCE MOTYT BO3HHMKATh Pa3HOINIACHS MEKIY
NPUHLUIIOM CIPAaBEJIUBOCTH M TPHHIMIIOM 3aKOHHOCTU. CyIbl, YUUTBIBass KOHKPETHBIC OOCTOSITEBLCTBA
7ieT1a, PeIIIN IefiCTBOBATh B HHTEPECax CIIPAaBEeUIMBOCTH, HECMOTPS Ha (hopMaIbHOE MpaBo. DTH NPUMEPEI
MOAYEPKUBAIOT BA)KHOCTh TYMAaHHOTO TIO/IX0/1a B IIPABOCYIHNH, OCOOCHHO B CITydasx, I/I€ 3aKOH MOXET IpH-
BECTH K TSDKEIIBIM MOCIICACTBHSM JUIS JIFOACH.

breiBatot u oOpatHbIie cny4an. B Anatayckom pailoHHOM CyJe T. AlMaThl OBUIO paCCMOTPEHO TPaXk/IaH-
CKOe J1es1o Mexay aByms cocesimu — M. u C. M. Biajen 3eMeNbHBIM y4acTKOM, Ha KOTOPOM PacIioJiarasics
ero nom, a C. — cocegHHM y4acTKOM, Ha KOTOPOM OH TaKe CTPOMJI JKWJIOoe 3/1aHue. B Tpolecce cTpou-
tenbeTBa C. yCcTaHOBHIJI 32a00p Ha TPaHHIIE CBOMX YYACTKOB, HE YUTS HOPMBI, IPEANHCAaHHBIE KOMMYHAIbHbI-
MU IIpaBUJIaMH, TpeOOBABIIME OTCTYIUICHHS OT IpaHMIpbl B 1 MeTp. M., 3aMeTHB HapyIlleHHe, oOpaTHiIcs B
CYJZl ¢ UICKOM O CHoce 3abopa. B xone cyneOHOro pa3duparenbcTBa BhISICHUIOCH, YTO 3a00pP JACHCTBUTEIBHO
6I>IJ'I YCTAHOBJICH C HAPYHICHHUEM YCTAaHOBJICHHBIX HOPM, U CY[, IpUHUMAasA BO BHUMaHHNEC 3aKOHHOCTb (I)aKTOB,
BBIHEC PEIICHHE B M0JIb3y M.: 3a60p moieskain caocy [13].

HecMmotpst Ha TO, 9TO penieHue cyna ObUIO TOJHOCTHIO 3aKOHHBIM M OCHOBBIBAJIOCH HA JICHCTBYIOLIEM
3aKOHOJIATENIbCTBE, OHO OKa3aJlo cephE3Hble HeraTuBHBIC nocnencTeus Wit C. CHoc 3a0opa TpUBEN K TOMY,
9TO €ro JOM OKa3ajcs IO/ YIpo3oi OOpYIIeHHs, TaK Kak 3a00p (haKTHHECKH CITYXKHJ OIOPOH Ui TPYHTa,
KOTOPBIN CHIIBHO MOAMBIT ocankaMu. boiee Toro, C. BIOXWI 3HAYUTENBHBIE CPEJICTBA B CTPOUTENIBCTBO, U
peleHre cya NOCTaBHIIO IO/l COMHEHHE BCIO €ro padoTy.

C. meiTaincst 00paTUThCS B CY/ € MPOCHOOH O MEPEeCMOTPE PELICHUs, YKa3biBasi Ha CIOKUBIIYIOCS CH-
TYallMi0 U CIIPaBEUIMBOCTH, OJHAKO €r0 MCK OBUI OTKIIOHEH, ITOCKOJBKY pEIIeHHe O CHOce 3abopa ObLIO
MPUHSATO B MTOJHOM COOTBETCTBHHU C 3aKOHOM.

DTtoT cnyqaf/i MMOAHUMACT BaXXHBIC BOIIPOCHI O TOM, KaK 3aKOH MHOTAa MOXET 6BITI) CTPOrM 1 HE y4HU-
TBHIBaTh MH/IAWBHUIyAIbHBIE 00CTOSATEIBCTBA. XOTS CY/bl B 00s3aTEIHHOM IMOPSIKE JOJDKHBI CIE0BaTh 3aKO0-
HOJIATENCTBY, B TAKUX CITydasx, Kak y C., MOKET BO3HUKHYTH OIIYIIEHHE HECIIPABEUINBOCTH: JIETUTHMHBIC
)IeﬁCTBPISI IMPUBEJIM K 3HAYUTCIILHBIM IMOTCPSIM U HeyI[OGCTBaM JJI1 3aKOHOIIOCITYIIHOT O I'paKJ1aHUHA.

B takux curyanmusx MOKeT MOTPeOOBaThCs BHECEHHE M3MEHEHHI B 3aKOHOIATENILCTBO, YTOOBI CYIIbI
MOTJIM YYUTBHIBAaTh HE TOJBKO OYKBY 3aKOHA, HO W TIOCJEJCTBUS CBOMX PEIICHMH, WM Pa3BUTHE MPABOBBIX
MEXaHHU3MOB, MTO3BOJISIOIIUX pa3pelnarh MoJA00HbIe KOHPIUKTHI O0siee THOKO.

Pesynvmameot

CrpaBeTUBOCTh, KaK MOpPANBHBIM CTEPIKEHb BCETO TPAXKTAHCKOTO CyIONPOW3BOJICTBA, BHICTYHAET
IJIaBHBIM KPUTEPHEM ero HPaBCTBEHHOH o6ocHoBanHOCTH [10, 170].

B nanHOM ciydae moauepKHUBaeTCS BAXKHOCTH CIIPABEUIMBOCTA B KOHTEKCTE TPAXITAHCKOTO CYJIOTIPO-
u3BojCTBA. CrpaBeIIMBOCTh PACCMATPUBACTCS KAK OCHOBOIIOJNATAIOLIUN KPUTEPUM, KOTOPBIM ompenenser
HPaBCTBEHHYI0 0OOCHOBAHHOCTH TIpollecca cyie0HOro pa3OuparenbcTBa. ITO O3HAYAET, YTO CyAeOHBIC pas-
OMpaTeTLCTBA TOIKHBI HE TOIBKO CIIETIOBATh YCTAHOBICHHBIM 3aKOHAM, HO M YUHUTHIBATH MOPAIBLHBIC acTICK-
ThI, 9TOOBI OOECIICUNTh 3aIUTY HAPYIIECHHBIX MPaB, CBOOO/] U 3aKOHHBIX HHTEPECOB CTOPOH.

HecmipaBemuBocTh, mpou3olie/mas B XoAe CyJIeOHOro pa30upaTellbCTBa, BBI3BIBACT CHIIBHYIO HETa-
THBHYIO PEAKITHI0 y OOIIECTBA, YTO CBSA3aHO C BRICOKUMH dTHICCKUMH TPeOOBaHUSAMU K CyAeOHOM crucTeMe.
Kaxkmast cTopoHa rpakIaHCKOTro TpoIiecca UMEeeT MpaBo Ha 00KajoBaHUE CyIeOHOTO PEIICHUS, YTO SBIISICT-
Csl B&KHBIM CPEJICTBOM 3alUThl CBOUX MPaB U 3aKOHHBIX UHTEPECOB. DTO MPaBO MOAUYEPKUBAET CBOIO 3HA-
YUMOCTh Orjaronmapsi cTaTHCTUYeCKHUM HaHHBIM KoHctutyrmonHoro cyna. 3a 2024 rox 18,7% ot obmero
YKcsIa MOJaHHBIX JIE]T OMUPANINCH Ha TIPEAIMTOI0KEHNE O HECOTTIACHH C CyIeOHBIMU akTamu [14].

Takum 00pa3oM, CIIpaBEIIMBOCTH BBICTYIIAET HE MPOCTO KaK UIeal, K KOTOPOMY CTPEMSATCS CYJIbl, HO H
KaK TPaKTUYECKOe PYKOBOJCTBO JUISl PEIICHHsS KOHKPETHBIX Jell. BaxHO, 4TOOBI CyAbl HE TEPSUIH U3 BUIY
3TOT MOPAJIbHBIN aCHEKT, YTOOBI UX PEIICHHs ObUIH BOCHPUHATHI OOIIECTBOM KaK CIIpaBeIIUBbIC U 000CHO-
BaHHBIC. DTO TOTYEPKUBACT HEOOXOAMMOCTh COUCTAHUS MPABOBBEIX HOPM C HPABCTBEHHBIMH MPUHITUTIAMHU
JUTSL TOCTHXKCHUS CIIPABE/UIMBEIX U COATAHCHPOBAHHBIX PE3YJETATOB B TPAXKIAHCKOM CYIOTPOU3BOJICTBE.
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CripaBeyTHBOCTL TPeOyeT TMOKOCTH M afanTaliy K KU3HEHHBIM PEajIvsIM, YTO MOJpa3yMeBaeT HeoO-
XOJMMOCTh aHaIN3a KKIOT0 Cydasl HHAMBUIYaTbHO. ITO 0COOCHHO aKTyalbHO B CUTYAIUsX, T/ YeoBe-
YECKHE JKU3HH M OJIArOMoJydne 3aBHCAT OT PasyMHOIO MPUHSTHS PEIICHHH CYAbSIMH H MPOKypopamu. B
JTAHHOM KOHTEKCTE Ba)KHO, YTOOBI MPaBOBasi CUCTeMa ObUIa CIIOCOOHA pearupoBaTh Ha MOTPEOHOCTH OOIIIe-
CTBa M 00ECIIEYMBATH 3AIIUTY CAMBIX YSI3BUMBIX €TO UJICHOB.

Buisoowi

IIpennoxenus Mo BHECEHUIO U3MEHEHUI B MPOLIECCYyaIbHOE 3aKOHOIaTENIbCTBO MPEATIONAraloT BayKHbIE
1Iary JUist yBSI3KW NMPUHINIA CTIPaBEATUBOCTH € MPUHIMIIAMHU TPAKAAHCKOT0 CyI0Npou3BoAcTBa. BOoT kpaT-
KUH UTOT U OCHOBHOE COJIEp KaHNE HAILIUX MPEIJIOKEHUN:

Crnenyet BBectu npunnun crpasemnuBoctd B ['TIK PK: B mynkTe 5 crareu 6 I'TIK PK mpenaraem 3a-
MEHHTH (pasy xpumepuii CUpaBeAIUBOCTH (pa3oil npunyun cupaBelIMBOCTU. «Ecian 3aKOHOM WK corja-
LIEHHEM CTOPOH CIIOpa MpelyCMaTpUBAaeTCsl pa3pellieHne COOTBETCTBYIOLINX BOIIPOCOB CYZOM, CyX 00s13aH
pas3pelaTs 3TH BONPOCH], HCXOAS U3 KPUTEPUEB Pa3yMHOCTU U NPUHYUNOE chnpasedausocmuy. Jlannas ¢op-
MYJHpOBKa OYyAET CocoOCTBOBAThH 3aKPEIUICHHIO PUHIIMIIA CIIPAaBEAIMBOCTH KaK OJHOH M3 KITIOYEBBIX 3a-
J1ad TPakJIaHCKOT'O CyIOIPOU3BOJICTBA.

[anee, He0OXOOMMO 3aKPENNUTh U AaTh aBTOPCKOE ONPEACIICHUE OHITHS «CHPABEATIMBOCTIY, AJIS YETO,
M0 TIPUMEPY MPHUHIUIIOB 3aKOHHOCTH 1 000CHOBaHHOCTH, CTOUT H3JIOKHTH 0a30BOE MOHATHE CIIPAaBEIJIUBO-
ctu B HopmaTtuBHOM moctanoenenun BepxoBnoro Cyaa PK. B wacTHOCTH, cHpaBeaIMBOCTh MOKET OBITH
oIpefesieHa KaKk INPUHLUI, 00eCcTIeYnBaIOIINN paBHbIE IpaBa ¥ BO3MOXKHOCTH /ISl BCEX YJaCTHHKOB CcyaeO-
HOTO TIPOLIECcCa, OCHOBAHHBII HA MOPAIbHBIX U ATHYECKUX ILICHHOCTSX, @ TAKKE HA COOJIFOZCHUH HOPM 3aK0-
HonatenbcTBa. CrpaBeAsIMBOCTh MPEANONaraeT, 4To Kaxa0e Aes0-paccCMaTpUBaeTCs C Y4eTOM WHAMBHIY-
JIBHBIX 0COOEHHOCTEH, C aJleKBaTHBIM YUETOM 3aKOHOJATEIbHBIX HOPM M IPAaBOBBIX NPUHLMUIIOB, YTO CIIO-
COOCTBYET 3aIlUTE [IPAB U 3aKOHHBIX HHTEPECOB CTOPOH.

Ynomunanue npaktuku BepxoBHoro Cyzna u ncnonb3oBaHHe 0a30BBIX ONpPEeNICHUH MPUHIUIA CIIpa-
BEJTUBOCTH B KaYECTBE OTCHUTKU CO3Aal0T OCHOBY ISl TIPABOBOM OIPEIeIEHHOCTH B IAHHOM 00acTH.

B 3axmrouenue cnenyer OTMETHTD, YTO CHPABEUIMBOCTh KAK MOPAIbHBIN CTEPKEHb IPaXAaHCKOTO CY-
JIOTIPOM3BO/ICTBA SIBJIAETCS KIFOYEBBIM MPUHIIUIIOM, KOTOPBIN HE TOJIBKO OINpeAessieT HPaBCTBEHHYIO 000C-
HOBaHHOCTh Cy/I€OHOTO Ipolecca, HO U GOpPMHUPYET ero MPakTUIeCKOe CoJAepKaHue. YUNUTHIBAs BaKHOCTh
CHpaBeIJIMBOCTH, HEOOXOAMMO BHECTH COOTBETCTBYIOIIME M3MEHEHHs M JIONOJHEHHS B INPOLECcCyabHOE
3aKOHOJATEJIbCTBO, KOTOPBIE OBl TIO3BOJIMIIM 3TOT NPUHIMI 00Jiee TOYHO 3aKPEHUTh B IPABOBOH CHCTEME.

[IpennoxenHble peKOMEHIAMK 0 TiepecMoTpy oTAenbHbIX nonokenuit ['TIK PK, a Taxke omnpeneie-
HUE TOHSTHUS «CIPABEATNBOCTH» B HOPMAaTUBHBIX akTax BepxosHoro Cyna, co31ai0T HEOOXOAMMYIO OCHOBY
JUISL TOCTMOXKEHUS BBICOKMX CTaHIApTOB CIPAaBEUIMBOCTH B CYACOHBIX pa3OHpaTenabcTBaX. JTO, B CBOIO OYe-
penb, He TOJBKO MOBBICUT JOBEPUE OOIIECTBA K CYACOHON cUcTeMe, HO M 00ECIeunT 3aIlUTy MPaB U 3aKOH-
HBIX HHTEPECOB BCEX YUACTHUKOB ITpollecca.

Kpome Toro, riOKocTh W afauTHBHOCTH IPABOBOI CHCTEMBI K PEaJIbHBIM YCJIOBHSIM U NOTPEOHOCTSIM
oOmecTBa OyIyT cocOOCTBOBATh TOMY, YTOOBI Cy/I€OHbIE PEIIeH!Us] BOCHPUHIUMAINCH KaK CIIpaBeINBbIE U
obocHoBaHHBIE. Heo0X0muMo, 4TOOBI Cy/bl MPUHUMAIU BO BHUMaHHE WHAWBUAyalbHBIE 00CTOSTENbCTBA
KaXX/I0TO Jieyia, NCXO/Is1 HE TOJBKO U3 OYKBBI 3aKOHA, HO U M3 HPABCTBEHHBIX LIEHHOCTEH, TEM CaMbIM HarJjsiji-
HO JIEMOHCTPHUPYS MPUBEP>KEHHOCTH MPUHLIUITY CIPABEIIMBOCTH.

Wrak, cripaBeUIMBOCTH B TPAXKIAHCKOM CYAOMPON3BOACTBE — 3TO HE MPOCTO HJeall, K KOTOPOMY CTpe-
MSATCS. FOPUCTHI, HO M MPAKTHYECKOE PYKOBOJCTBO B TOCTHKEHHUHN CIIPABEINBBIX, COATAHCHPOBAHHBIX U 3TH-
4ecKH OOOCHOBAaHHBIX pe3yJbTaToB. TakuM o0pa3oM, JUis oOecleHeHHUs MOJHOLEHHOTO OCYLIECTBICHUS
MIPaBOCYIUsE HEOOXOMUMO TIPOIOIIKATE O0CYKIECHHE W pa3pabOTKy METO0B, HAIIPABJICHHBIX Ha OoJiee Tiy-
00KOe BHeIpeHNEe MPUHITUIIA CTIPABEIIINBOCTH B CYACOHYIO TPAKTHKY.

Jlannoe uccnedosanue unancuposanoce Komumemom nayku Munucmepcmea oopazosanus u
nayxku Pecnyonuxu Kazaxcman (cpanm Ne AP19174965)».
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H.P. Makcaros, JIu lllanb

A3aMaTTBIK NMPoLecTeri AVIeTTUIIK NeH 3aHAbLIbIK MPUHIUII:
03apa 0alJIaHBIC JKOHE KAHIIBLUIBIKTAP

Makanaza a3aMaTTHIK Ipolecc MIeHOepiHaeri OAUISTTNIK MeH 3aHIbUIBIK NPUHIUNTEP] YFBIMAApHI
apachIH/IaFEl KYPJIEJi XKSHE KeIl KbIpJbl OailllaHbIC KapacThIpbUIFaH. OAUIIIK TapanTaplIbslH MYIJIeTIepiHiH
Tele-TeHIIrH XKaHe 0JIap/IblH KYKBIKTapbIH KOPFayabl KAMTaMachl3 €Tyre apHalFaH uiean peTinie, kebiHece
ICTIH JKeKe JKaFJaiiapblH OpJalbIM €CKepMEWTIH HOpMamapAbl TYABIPYBl MYMKIH 3aHHAMaHBIH PECMH
TaNanTapblHa Kalimel keneni. Tamgay 6apbIChIHIA ic )KYPri3y KYKBIFBIHIA KO3JENTEH 3aHIbUIBIK KEMUITIKTepl
OMiN THmemriMuepre KOJ JKETKi3yre Kauail BIKIall CeTETiHIHe JXOHE Kalail Kemepri KenTipeTiHiHe Hazap
aynapsiragsl. COHBIMEH KaTap, COT NPAaKTHKAchl MEH 3aMaHayM a3aMaTTHIK HPOIECTIH TOKTPHHACHI OCHI
MPUHITANTI UASsIapbl Kanail TYCIHIIpeIi jJKOHE jKy3ere achlpajabl, THIMII KOHE aJaMH COT TOPENiriH
KaMTaMachl3 €Ty YIIiH SAUIETTINIK MEeH 3aHIbUIBIK apachIHAAFbl CHHEPIHSHBIH KAKETTUINH KOpPCETiNreH.
AziaM KYKBIKTapblH KOPFay/IblH XalbIKapalblK CTaHIapTTapblHa COHKeC a3aMaTTHIK iC XKYpridy 3aHHaMachIH
OJlaH opi JaMBITy YLIIH MaHBI3AbI OONBIN TaOBUIATBIH OCHI €Ki YFBIMJIBI YHIECTIPYAiH MYMKIH JKOJIIapbl
3€PTTENreH.

Kinm ce30ep: omineTTinik, 3aHIBUIBIK, a3aMaTTBIK MPOLECC, TapanTapAblH KYKBIKTaphI, iC KYPri3y KYKBIFHI,
COT TPAaKTHKACHL, JOKTPWUHA, THIMII COT TOPEINIri, aJaMrepIliiiK MPUHIUITEPI, YHIECTIpY, XaIbIKapabIK
CTaHAAPTTAp, aJiaM KYKBIKTapbIH KOPFay.
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N.R. Maxatov, Li Shan

The principle of justice and legality in civil proceedings:
interrelationships and contradictions

This study examines the complex and multifaceted relationship between the concepts of the principles of jus-
tice and legality in the framework of civil procedure. Justice, as an ideal designed to ensure a balance of in-
terests of the parties and the protection of their rights, often comes into conflict with the formal requirements
of legislation, which may give rise to norms that do not always take into account the individual circumstances
of the case. The analysis focuses on how the guarantees of legality provided for by procedural law can both
facilitate and hinder the achievement of fair solutions. Additionally, it examines how judicial practice and the
doctrine of modern civil procedure interpret and implement these fundamental ideas, emphasizing the need
for synergy between justice and legality to ensure effective and humane justice. Possible ways of harmoniz-
ing these two concepts are explored, which is important for the further development of civil procedure legis-
lation in accordance with international standards for the protection of human rights.

Keywords: justice, legality, civil procedure, rights of the parties, procedural law, judicial practice, doctrine,
effective justice, humane principles, harmonization, international standards, protection of human rights.
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