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The article analyzes the history of legislation development regulating legal relations in the field of foreign in-
vestment in the Republic of China. The development of laws on foreign investment on the basis of the form
of the enterprise does not meet the requirements of economic development in the area of foreign investment
in the republic of China. Therefore, development of a unified Law on foreign investment will continue to
increase the transparency of policies and legislation, are widely distributed, except for situations with more
stringent national regime. By the only way China will.be able to create more open, transparent investment
environment with equal competition, stimulating the development of China's economy. The article treats that
these laws determine the legal grounds (bases) for the implementation of activities of foreign investors, the
procedure of providing guarantees to foreign investors in China. It is affirmed that China strives for carrying
out a flexible and transparent policy in the'sphere of attracting foreign investments, granting privileges and
preferences to foreign investors, but maintaining state control over the activities of foreign investors. A par-
ticular attention is drawn to the necessary of legal-enforce and legitimate interests of investors in China need
to raise to new heights, should create for foreign investments more stable, transparent and predictable legal
environment.

Keywords: investment, foreign investment, investment activity, foreign investor, foreign capital, the area of
investment, investment field, investment.

The existing legislation in the PRC in the field of foreign investments effectively regulates legal rela-
tions of foreign investment. But among the adopted laws in this area there are still duplications and even con-
tradictions. After the entry of the PRC into the WTO in 2001, there appeared contradictions between the law
on foreign investment and the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
agreement; In this regard, the laws on foreign investment in the PRC were revised within the shortest term
possible so that they could more effectively stimulate the development of China's economy. As a legislative
model of the law on foreign investment of the PRC, the «Double Composite System» model is still being
applied, aimed at the legislative regulation of enterprises with foreign capital and Chinese companies with
two legal norms. This has many inconsistencies with the «Rules of investment measures in the field of trade»
mentioned in the TRIPS agreement.

Following the development of the world globalization, global capital flows in the world will acquire
more and more new forms of foreign investment, such as WTO investments (EPA — economic partnership
association), cross-border mergence and acquisitions, non-equity and other new investment models. If China
continues to support the legislatively arranged form of enterprises, this will not only increase the legal bur-
den, but may also lead to the inhibition of the economic development of legislation on foreign investment in
the PRC. In modern China, three legislative acts have been adopted that directly regulate foreign investment:
1) the PRC Law «On joint ventures with foreign capital» of July 1, 1979 [1]; 2) The PRC Law «On Enter-
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prises with Foreign Capital» of April 12, 1986 [2]; 3) The PRC Law «On unitary joint ventures of Chinese
and foreign capital» dated July 1, 1979 [3].

These laws determine the legal basis for carrying out the activities of foreign investors; provide guaran-
tees for foreign investors on the territory of the PRC. At the same time, there certain issues arise in the con-
sideration of the main provisions of these legislative acts.

Firstly, legal support in the field of investment activity cannot be acknowledged sufficient, enough
therefore, it is necessary to adopt a single legislative act in this area that would not regulate certain issues
related to the implementation of investment activities in the PRC, but would determine the grounds and order
of this activity, and, in first of all, with the participation of foreign investors.

Thus, on January 19, 2015, Ministry of Trade of the People's Republic of China presented the draft law
of the PRC «On Foreign Investmentsy [4; 25].

Secondly, it is necessary to make the existing regime of the governmental management of foreign in-
vestments more liberal, it should be simplified in order to take away unnecessary bureaucratic delays, espe-
cially in those activities where the receipt of a license is required. With the adoption of the new Law on For-
eign Investments of the People's Republic of China, privileges and preferences should/be provided for for-
eign investors operating in those sectors of the economy that are least attractive in terms of investment, but
which are important for the PRC. As follows from the draft law of the PRC on foreign investment, it is pro-
posed to abolish the procedure for preliminary approval and coordination available/for foreign investors on
an individual basis, as well as to reduce the list of branches of the economy where the presence of foreign
capital is undesirable or completely prohibited.

As a result, these measures will help to create a new regime for foreign investment in China — to intro-
duce the system of «limited license plus comprehensive (all round). legal protection». Such a new manage-
ment system access means that if the prospective scope for attracting foreign investment is included in to the
list of banned or restricted one, it may be possible to obtain permission for their implementation through a
special external license access to these investments.

At the same time, foreign investors who invest in to.the Chinese economy will be legally required to
fulfill their obligations on submission of their carried:out activities, regardless of whether this area of
investment is included into the negative or restrictive list or not.

Specialized legislative acts which are currently in force in the field of investment have become obso-
lete, as they were developed and adopted during the transition to a market economy. They established the
legal basis for the use of foreign investment in China, promoted China's reform and China's great substantial
economic growth. These laws play a key role in the process of active and effective use of foreign investment,
and contribute to the further development of the national economy.

Over the past few years, China has been the world's second largest investor for inserting capital in to the
economy of developing countries. The process of investing foreign capital, applying new technologies, con-
temporary management experience and exporting channels leads to the creation of a new format of service, a
new business philosophy, and promote the economic and social development of China.

At the same time; legal support for the rights and legal interests of investors in the PRC should to be
raised to new heights, it is necessary to create a more stable, transparent and predictable legal environment
for foreign investments. We believe that in this situation there aroused an extreme necessity for the develop-
ment and adoption of a special law of PRC on foreign investment. Duplicates of legislation on foreign in-
vestment in the current system of the PRC lead to misunderstandings, drive to the waste of legislative re-
sources.

At the same time, the development of laws on foreign investment on the basis of the form of the enter-
prise has long been inadequate to the requirements for the development of the economy in the field of for-
eign investment in the PRC. Therefore, the development of a single Law on Foreign Investments will contin-
uously enhance the transparency of policies and legislation, widely disseminated, except in situations with an
increasingly rigid national regime. Only this way China will be able to create an even more open, transpar-
ent, investment environment with equal competitive capacity, stimulating the development of China's econ-
omy.

Today, the system of granting privileges and preferences to foreign investors in the PRC manifests itself
mainly in the following areas:

1) in the sphere of production (Regulation «On Guidance of Foreign Investments Course» generally re-
flects the production policy of the PRC government related to foreign investment). The PRC divided the pro-
jects of foreign investment into 4 categories — encouraged, permitted, limited, prohibited. Encouraged draft

80 BecTHuk KaparaHgmHckoro yHusepcurteTa



History of investment legislation system development...

of foreign investments category (for example agriculture, new high production technologies), except for ben-
eficial preferences stipulated by relevant legal and administrative provisions, depending on the amount of
investment, the payment period for the construction of projects in the field of energy, transport, urban infra-
structure (coal, oil, natural gas, electricity, railways, roads, ports, airports, urban highways, water treatment,
garbage disposal and etc.) after agreement and approval, can be expanded in the framework of its corre-
sponding activities [5; 15].

2) in the sphere of land usage (In accordance with the Law of the PRC «On Land Management», urban
lands are related to the state property.) Rural and suburban lands, with the exception of lands that are classi-
fied as the state property by special legislative acts, belong to collective property. In accordance with The
Law on Land Management, state lands pursue a regime of onerous (paid) usage; enterprises with foreign cap-
ital may receive the right to use the land on onerous grounds or for a limited period of time. dn accordance
with this legislative act, enterprises with foreign investments submit a relevant request, in.addition they re-
fund the corresponding value of the land, and then receive the right to use this land allotment. Enterprises
with foreign capital can also receive the right to use the land through the transfer of rights, leases.

3) in the field of taxation (The main activities of the preferential policy of the PRC government in the
field of taxation of enterprises with foreign capital include the following: privileges are supplied in respect of
corporate income tax, enterprise tax cuts, as well as customs duties on import and.export of equipment, VAT
on import, etc.) [6; 4].

Along with this in 2011-2012 in the PRC there were adopted new.regulatory acts/in the field of invest-
ment. So, on January 31, 2011, the State Committee for Development and Reform had adopted the Circular
«On Further Standardization of Promotion Management and Accounts of Joint-Stock Investment Enterprises
in Pilot Zonesy, according to which for the first time legislative requirements were determined for opera-
tions, disclosure of information and registration of private joint-stock companies that invest into pilot zones
of economic development. This document came into force on the 'day of its publication and is applied to
joint-stock companies that perform corresponding functions 'in the pilot development zones in Tianjin, Bei-
jing, Shanghai, Jiangsu, Zhejiang and Wuhan, where investment activity is the most active. Since January 30,
2012, «Catalogue — Manual of Branches for Foreignnvestments» had come into force [7].

This catalogue opens up new branches of economy for foreign investors and expands the list of types of
activities that are encouraged by the state, since they allow attracting new high-tech manufactures and know-
how to China. In particular, to priority kinds of activities the following were referred in addition:

1) production of elements for solar batteries;

2) production of components for wind power stations and high-speed trains;

3) chemical industry and the production of man-made fibers;

4) processing of hazardous waste products;

5) improvement of the natural environment;

6) manufacture of equipment for recycling household electrical appliances, textiles, worn-out tires;

7) production of equipment for the use of waste from ore mining;

8) production of construction, clearance plants;

9) reclamation, re-cultivation and restoration of land;

10) growing of oil palms;

11) cultivation of ecologically pure organic vegetables (except genetically modified vegetables);

12) extraction of subsoil assets (including exploration and production of oil shale, oil sands, heavy oil
and extra-heavy ©il).

Like other countries-recipients of foreign capital, the PRC seeks to pursue a flexible and transparent
policy in the field of attracting foreign investments by providing benefits and preferences to foreign inves-
tors, but retaining state control over the activities of foreign investors. It is obvious that the process of attract-
ing foreign investments into the Chinese economy is quite active.

However, unlike other countries, including neighboring countries, despite realized recent reforms, Chi-
na still has a planned distribution system of the economy system with a strong economic role of the state and
the desire to form the major economic national proportions on a unified basis [8].

Thus, it can be concluded that market mechanisms in the PRC quite effectively exist in conditions of
planned economy, that present great interest to the RK, which since the beginning of the 1990s actively
joined the process of building a new market economy, rejecting practically completely the administrative
command system of management, which had existed more than seventy years. In this connection, the experi-
ence of the PRC convincingly proves that not everything that was in conditions of socialism is unambiguous-
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ly unacceptable for us in the new market conditions, therefore, after studying the experience of other coun-
tries in this area, it is possible to obtain from it positive and acceptable methods of regulating the economy.
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JIn [11ane

KpbiTaii Xaasik PecnydianKachbIHbIH HHBECTHIUAJIBIK
3aHHAMAJIAPBIHBIH JaMy TAPUXbI

Maxkanana Kpirait Xaneik PecnyOnukaceiHIa —IIETENAIK HWHBECTHULMSIIAD —CAACBIHAAFBl  KYKBIKTBIK
KaTbIHACTap/bl PETTEHTIH 3aHHAMAIAPABIH IaMy TapHXbl TaigaHabl. KocimopblH HbICaHbl HeTi3iHAeri
IIeTeNIIK MHBECTULMSIIAP < Typansl 3aHmapiasl o3ipyey Keitait Xanslk PecnyOnukacbiHaa —LIETENmiK
MHBECTULUSIIAY CalachlHAArbl 9KOHOMUKAHbIH JaMy TaJalNTapblHa dJJIeKallaH coiikec kenmeiai. COHIbIKTaH
HISTEN/IK UHBECTULMSUIAp Typaibl OipbIHFail 3aHIbI 93ipiey, KYILITiI YWITTHIK TOPTINTI KOCHaraHIa, 3aHHAMa
MeEH CasCaTThIH KipIIiKCI3ITH Y3/1IKCi3 HEIFAHTaThIH 00Jabl, KCHIHEH TapalTyblHa XOJ amajsl. Tek ochuiait
rana KpITaii ©31HIH SKOHOMHKACHIH BIHTAJAHJIBIPA OTHIPHII AIIBFBIPAK, KipPIIIKCI3, TEIe-TCHIIK 09CEKEIeCTIK
MHBECTULMSIIBIK aXyallibl Kypa anajasl. Makajga aBTopsl Oy 3aHIap IIEeTe[iK HHBECTOPJIAP/BbIH KbI3METiH
JKy3ere achIpyAblH KYKBIKTBIK HETi3/epiH, merenik naeectopuapra KXP-HblH ayMarblH/Ia KeNIAiKTep Oepy
TopTiOiH  aikpiHmamel. KXP mierensik HHBECTOPIAapIAblH KbI3METiHE MEMIICKETTIK OakpulayAbl CcakTai
OTBIPBIN, LICTEI/IIK HMHBECTOpJapFa OKEHUINIKTEp MeH npedepeHuusuiap  YChIHBIN,  MICTENIIK
MHBECTULIMSUIAPIbl MKEMAI JKOHE allbIK casgcaT CcaJachlHAA KYPri3yre YMThUIATHIHBIHA Oaca Hazap
aynapbligsl. KopsiTeinasiia asrop KXP-1a nHBeCTOpIapAbIH 3aHIbI MYAAENEP] MEH KYKBIKTAPhIH KYKBIKTBIK
KaMTaMachI3 €Ty )KaHa JeHrelre KoTepy KaKeTTir, MIeTeNIiK HHBECTHIMSIIAP YIUiH TYPaKThIPaK KYKBIKTIK
OpTaHbl KYpYy >Kailyibl aiTazbl.

Kinm ce30ep: WHBECTUIHS, METENIK HHBECTUIINS, MHBECTHIIASUTBIK KBI3MET, MIETENIIK HHBECTOP, IIETEIIIK
KaIuTaJl, THBECTHIIUS CaTachl, HHBECTUIHS AsChI, UHBECTHIIUSIIAY.
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JIn [11aHb

Hcropusi pa3BUTHS HHBECTHLHIMOHHOIO 3aKOHO1ATEJIbCTBA
Kuraiickoit Hapoanoii Pecmy0siukn

B crarse ananmm3upyeTcs HCTOPUS pa3BUTHS 3aKOHOJATENIBCTBA, KOTOPOE PETYINPYET IIPaBOBBIE OTHOIICHHUS
B 005acTH MHOCTpaHHBIX MHBecTuimid B Kutaiickoit Hapoanoit PecriyOnuke. 3akoH 006 MHOCTpaHHBIX MHBE-
CTHULMAX Ha OCHOBaHUHU (OPMBI IPEANIPHUATHS JABHO HE COOTBETCTBYET TPEOOBAHMAM PA3BUTHsI SKOHOMUKH B
obmactu uHocTpanHoro maBectupoBanusa B KHP. Ilostomy paspaboTka eauHoro 3akoHa 00 MHOCTPaHHBIX
MHBECTULMAX OylIeT yCHJIMBATh IIPO3PAYHOCTh MOJUTHKU M 3aKOHOAATENIbCTBA, IIMPOKO PACIPOCTPAHSATHCS,
3a UCKJIIOYEHHEM OT/IeIBHBIX CUTYalui, Bce 00jee »KECTKHM HAIlMOHAIBHBIM PEKMMOM. TOJIBKO TakuM o0pa-
30M Kwuraif cMoxkeT co3math eme 0ojiee OTKPHITYIO, IPO3PAYHyI0 WHBECTUIIMOHHYIO OOCTaHOBKY C paBHO-
MpaBHOH KOHKYpEHIIeH, CTUMYIUpYs pa3BUTHE S3KOHOMUKHN KnTas. B crathe aBTOp yTBepKIaeT, 4To 3TH 3a-
KOHBI OIIPEIENSIOT IPaBOBbIE OCHOBBI OCYIIECTBIECHHS JEATEIBHOCTH WHOCTPAHHBIX HHBECTOPOB, HOPSIOK
MPEeIOCTABICHNS] TapaHTUH WHOCTPAaHHBIM HHBecTopaMm Ha Teppuropun KHP. [lemaercs akieHT Ha TO, 4TO
KHP crpemurcs npoBoauTh rMOKYIO M IPO3pavHyIO MOJUTHKY B cepe NMpHBICUCHHUS MHOCTPAHHbBIX MHBE-
CTHLIMH, NPEOCTABIIAS JIBIOTHI U MpedepeHIIMH HHOCTPAHHBIM HHBECTOPAM, HO COXpaHss PH 3TOM rocynap-
CTBEHHBIH KOHTPOJIb HaJl X AEATENBHOCTHIO. B 3akitoueHne aBTOp OTMEYaeT, YyTo MpPaBOBOE oOecredeHue
HpaB ¥ 3aKOHHBIX HHTEpecoB HHBeCTOPOoB B KHP Hy)XHO MOJHATH Ha HOBBIH YPOBEHb, [Jisk HHOCTPAHHBIX MH-
BECTHIUH CIIeyeT co3/1aTh 0ojee CTaOMIBHYIO IPAaBOBYIO CPENy.

Kniouesvie cnosa: WHBECTHUIUS, NHOCTPAHHAsA WHBECTULHNA, UHBECTUIIMOHHAA ACATCIbLHOCTD, HHOCTpaHHLIfI
HUHBECTOP, I/IHOCTpaHHI)Iﬁ Kanuralsi, 00J1acTh HWHBCCTULIUU, C(bepa HUHBCCTUIIUH, MHBECTUPOBAHUC.

References

1 The Law of the Peoples' Republic of China «On joint ventures with foreign capital» adopted by the 2nd session of the Na-
tional People's Congress of the fifth convocation on July 1, 1979; revised in accordance with the «Decision on the Revision of Law
of the People's Republic of China on Joint Ventures with Chinese Foreign Capital» of the 3rd Session of the Seventh National Peo-
ple's Congress on April 4, 1990. npc.gov.cn. Retrieved from www:npc.gov.cn.

2 The PRC Law «On Enterprises with Foreign Capital» adopted on April 12, 1986 at the 18th session of the National People's
Congress of the Ninth Convocation (in version from October 31, 2000). npc.gov.cn. Retrieved from www.npc.gov.cn.

3 The Law of the People's Republic of China «On'mutual share joint ventures of Chinese and foreign capital» adopted by the
2nd session of the National People's Congress of the 5th convocation from July 1, 1979 (amended in accordance with the Decision
«On Amendments to the Law of the People's Republic of China «On mutual share joint ventures of Chinese and foreign capital» of
the 3rd session of the 7th National People's Congress of the 7th convocation from April 4, 1990», amended in accordance with the
Decision «On Amendments to the Law of the People's Republic of China «On Joint Share Ventures of Chinese and Foreign Capital»
of the 4th Session of the 9th National People's Congress from March 15, 2001»). npc.gov.cn. Retrieved from www.npc.gov.cn.

4 Cyuan’lei, U. (2008). Problemy sootnosheniia mezhdunarodno-pravovoho i natsionalnoho rehulirovaniia inostrannykh
investitsii v KNR: publichno-pravovoi aspect: 2010 [Problems of correlation of international legal and national regulation of foreign
investment in China: public-legal aspect]. Voronezh.

5 Kazakhstan sehodnia. Ahentstvo Respubliki Kazakhstan po statistike [Kazakhstan today. Agency of the Republic of Kazakh-
stan on Statistics]. (2015). Astana.

6 Sharipova, D. (2008). Hazoprovod Kazakhstan-Kitai: pervyi styk svaren [Gas pipeline Kazakhstan-China gas pipeline: the
first joint is welded]. Delovoi Kazakhstan — Business Kazakhstan, July 11, 27, 4-5.

7 Tsirkuliar ot 31 yanvaria 2011 h. «O dalneishei standartizatsii upravleniia razvitila I otchetnosti aktsionernykh
investitsionnykh predpriiatii v pilotnykh zonakhy [Circular dated January 31, 2011 «On further standardization of management de-
velopment and. reporting accountancy of joint-stock investment companies in pilot zones»]. ved.gov.ru. Retrieved from
http://www ved.gov.ru/ (po sostoianiu na 05.05.2016 h.). // http://www.ved.gov.ru/ (as of 05/05/2016).

8 Migranyan, A.A. Obzor ekonomicheskoi zhizni respublik Srednei Azii i Kazakhstana za 20-27 i iunia 2011 h. [Review of
economic life. of ‘Central Asian Republics and Kazakhstan for June 20-27, 2011]. observer.materik.ru. Retrieved from
http://observer.materik.ru/ (posostoyaniuna 10.05.2016 g.). // http://observer.materik.ru/ (on conditions of May 10, 2016).

Cepus «[lMpaBox». Ne 1(89)/2018 83





