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K BOIIPOCY O CYINHOCTHU UCIIOJIHUTEJIBHOI'O ITPOU3BOJCTBA
B I'PAXKJAHCKOM INPOIECCE PECITYBJIMKH KA3AXCTAH

Anuesa JI.P. macucmp wopuoudeckux nayx, cmapuwuii npenooasamenv Kapl'V um.E.A. Bykemosa
Kouwybaes T. Macucmpanm 1 kypca npoghunvhoti mazucmpamypsi opuoudecko2o gaxyiemema Kapl'V
um. E.A.Byxemosa

Koncturymus Pecrrybnmku Kazaxcran 3akperisier Ha BBICIIEM 3aKOHOJIATEIHLHOM YPOBHE BBIOPAaHHBIH
KypC Ha MOCTPOCHHUE IIPABOBOI0 M JIEMOKPATUYECKOTO rocyaapcTsa. HemanoBakHOe MECTO B JOCTHKECHUU
CTONb BBICOKMX OpPUCHTHPOB 3aHWMaeT cynaeOHas cuctema Kazaxcrasa, TpeacTaBistomas coOoi
CaMOCTOSITETIHHYIO BETBb BIACTH. JTa BETBb MPU3BaHA FAPAaHTHUPOBATHh (GPU3UUECKUM U FOPUIUIECKIM JIUIIAM
3alUTy OT JOOr0 HApyIICHHs WX TMpaB W 3aKOHHBIX WHTIEPECOB. VIMEHHO MO0 3TOW TNpPHUYMHE
(YHKITMOHUPOBAHUIO CyJeOHON cuctembl Kaszaxcrana ypaenseTcsl ©OOJbIIIOe BHUMAHHE M CO CTOPOHBI
YYEHBIX, ¥ CO CTOPOHBI T'OCYJapCTBEHHBIX IeATeNei, YTO TMpPeacTaBiseTcss abCOMOTHO OOOCHOBAHHBIM,
YYHUTHIBasi COBPEMEHHBIE PeaTiil Ka3aXCTaHCKOTO OOIIeCTBa.

B ycnoBusix pa3BUTHS PHIHOYHOW 3KOHOMHKH OCODOYIO aKTyallbHOCTh MPUOOpETaeT 3aluTa NpaB H
3aKOHHBIX HWHTEPECOB (PU3UYCCKHX U IOPUAWYCCKUX. JIWIL B cdepe TpaxJTaHCKUX MPaBOOTHOIICHUM.
Bo3HrkHOBEeHHE W pa3BUTHE TPAXKIAHCKUX JMPABOOTHOIICHWH TMpEnArNoyiaraeT HalWdue TapaHTHH
3¢ (EeKTUBHON 3alTUTHI TPaB U 3aKOHHBIX WHTEPECOB YYACTHUKOB 3THUX MPABOOTHOIICHUNA. OTHON MX TaKHX
rapaHTHi, 0€3yCIIOBHO, SABIIACTCS CyAeOHas 3alIUTa NPaB. M 3aKOHHBIX WHTEPECOB YYAaCTHUKOB TPaXKIaHCKO-
MIPaBOBBIX OTHOIICHUH H, B OTOW CBS3H, HpoOJIeMbI obecneueHuss 3()PEKTUBHOTO, OCHOBAHHOTO Ha
MPUHIWIIAX 3aKOHHOCTH W CIPAaBEAJIMBOCTH, CYIONPOM3BOJCTBA MO TPAXKAAHCKAM JIeNaM SBISIOTCS
aKTyaJbHEHIIUMU BONPOCAMU pa3BUTHS  cyneOHON cuctembl Kazaxcrana. OpHAako [Uisl peabHOTO
VIOBIICTBOPECHUSI TPUTSA3aHUN JTUIA, OOpaTHUBIIErocsl 3a CyneOHOW 3alluTOl, HEeJOCTATOYHO IPHHATH
CIpaBeINBOE M OOOCHOBAaHHOE PEILIEHHE, €ro HEOOXOANMO WCIOJIHHUTH, BOIUIOTUTH B JKW3HB. TONBKO mpHu
pEaNbHOM WCIIOIHEHUU CYACOHOr0 aKTa IO TPaKIAHCKOMY eIy JOCTHUTaeTCs IMepBOOYCpEHAS IICib
OTEUECTBEHHOI'0 TPAXKJIAHCKOI'0 MPOIECcCca, 3aKIIOYAIOIIAsICS, KaK M3BECTHO, B 3alIUTE HAPYUICHHBIX WIIU
OCIapUBaEMBIX TpaB, CBOOOJ, H OXpaHsIEMbIX 3aKOHOM UHTEPECOB IPakJaH, TOCYIapCTBa ¥ OPTaHU3aIHH.

ITo »TOl mMpHYMHE Ha 3aKITFOYUTEIBHOM JTale CYAONPOM3BOJCTBA IO TPaXJTaHCKUM JieiaM 0co0oe
3HAYCHHE MTPUOOPETACT UCHOTHCHHE CY/ICOHBIX aKTOB.

HcnonHeAne — BaKHEHIINK YYaCTOK IPABOBOM MPAKTHUKH, OTPAXKAIOMIMKA 3(PPEKTHBHOCTH BCETO
MeXaHU3Ma TIPAaBOBOTO PETryIMPOBAHUS U CITOCOOHOCTH MPaBa BO3ICHCTBOBATh HA MOTHBAIUIO U MOBEJCHUE
yenoBeka. [IpaBo, He peaTM30BaHHOE B ICUCTBUSAX €r0 CyOBEKTOB, XOTS M MOJATBEPKIACHHOE CYJICOHBIM WK
WHBIM aKTOM OpraHa rpakKIaHCKOW FOPUCIVKINY, SBISIETCA, 110 CYTH JieJia, HECYIIECTBYIOIINM, U Mox00Has
(haKTHUECKas CUTyaIUsl HE MOXKET CUATATHCS HOPMAILHOM.

JlaHHBIN y4acTOK «IIpaBOBOM NEHCTBUTEIBLHOCTY, CBSI3aHHBIN ¢ MPUHYIUTEIBHON peaau3aliueii akToB
OpPraHOB TPAXKIAHCKOW IOPUCAUKIIMY, BKJIIOYAs OpPraHbl CYyAeOHOW BIACTH, «3aKPHIBACTCS» HOPMAaMU
UCTIOJIHUTEIILHOTO MPOM3BoicTBa. Hepa3paboTaHHOCTD 1100 HE3aBEPIICHHOCTh UCITOMHUTENBHBIX MPOIEYP
KpaiHe JOpOoro 00XOMUTCS KaK OTIENbHBIM YYaCTHHKAM TPaXKIaHCKOTrO 000pOTa, Tak M OOIIECTBY B IICIIOM.
B koHeuHOM cueTe, HEpPEUIEHHOCTh psAa CYIIECTBEHHBIX BOMPOCOB HCIOIHUTEIBLHOTO TMPOU3BOICTBA
MPUBOJUT K HE3AIIUIIICHHOCTH NPaB COOCTBEHHHWKOB, MHBECTOPOB, APYTUX 3aMHTEPECOBAHHBIX JHIl. Tem
caMbIM CO3JaeTcs, Kaszajoch OBI, MapafoKcajabHas CHUTyalHs, KOTJa BBITOJHEH OBITh JOJDKHUKOM, 4YeM
KPEAUTOPOM, BBUY HEBO3MOXKHOCTH JIJISl KPeIUTOpa 00CCIICUUTh MPUHYIUTEIHFHOS OCYIIECTBICHHE CBOUX
pas.

CornacHo ctatbe 4 ['paxkmaHckoro mpoueccyaiabHOro koaekca Kasaxcrana 3amauaMu TpakIaHCKOTO
CYJIOTIPOU3BOJICTBA SBISIOTCS 3al[UTa U BOCCTAHOBJICHUE HAPYIIICHHBIX WU OCIIAPUBACMBIX IIPaB, CBOOO U
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3aKOHHBIX HMHTEPECOB TpaXkIaH, TOCYyAapcTBa H IOPUAWYECKHX JIHI, COOJIOJEHHE 3aKOHHOCTH B
TPaXJAHCKOM 000pOTe W MyOJUYHO-TIPABOBBIX OTHOIICHHUSX, COJICMCTBUE MHPHOMY YPETYIHPOBAHHIO
cropa, mpenynpexacHue MpaBOHapyIIeHNH U (opMUpOBaHME B OOIIECTBE YBAXXKUTEIHHOTO OTHOLICHHUS K
3aKoHy u cyny [1].

[Ipu 5ToM 3ammTa HAPYIIEHHOTO WM OCIIAPHBAEMOTO IpaBa W 3aKOHHOTO MHTEpEca 3aKII0YaeTcs He
TOJIBKO B TOATBEP)KJIEHUH IIpaBa OJHOTO JHUIA W OO0SI3aHHOCTH JIPYTOro 1O OTHOIICHWIO K HEMy JHO00
YCTAHOBJICHUH IOPHAMYECKOro (pakta cyneOHbIM pelieHHeM JuOO0 WHBIM aKTOM, HO M B peaJbHOM
BOCCTAHOBJICHHH 3TOTO MPaBa, 3aKOHHOTO MHTepeca. Bo MHOTMX ciy4yasix BBIHECEHHE CY/eOHOTO pelIeHHs
b0 MHOTO aKkTa elle He 03HayaeT, YTO HapyIIeHHEe MpaBa YCTPAHCHO, a 3allluTa MpaBa W 3aKOHHOTO
HHTEepeca ocymiecTBieHa. i 3Toro HeoOXoOMMO MpUBEACHHE CyACOHOrO aKTa B HCIOJIHEHHE. TOnbKo
Mocje MWCHOJHEHUs] CyAeOHOTrO aKTa, NIpPUYEM CBOEBPEMEHHOTO, MOXHO YTBEpXAaTh, YTO 3ajada
TPaXTaHCKOTO CYIOMPOHM3BOJACTBA II0 3aIUTE HAPYIIEHHOTO WM OCIapHBAeMOI0 IpaBa M 3aKOHHOTO
WHTEpeca BBIMIOJHEHA. 3alllUTUTh Ybe JMOO MPaBO WM 3aKOHHBIH MHTEPEC 3HAYUT (PAaKTUUECKU, PeabHO
YCTPaHUTh HapyILIeHNE paBa WK 3aKOHHOTO MHTEpeca JIUIA, a TAaK)Ke IPUHYAUTh TODKHUKA K HCIIOJTHEHUIO
0053aHHOCTEH YCTAHOBIICHHBIX BCTYIHMBIIMM B 3aKOHHYIO CHJIYy CYACOHBIM aKTOM JIH00. pelIeHueM
KOMIIETEHTHOTO TOCYIapCTBEHHOTO OpraHa.

CyILIHOCTh HCHONHUTEIBHOTO IMPOU3BOJACTBA 3aKIIOYACTCs B NPUMEHEHUH MEpP. MPUHYIUTEIBHOTO
XapakTepa, HalpaBJCHHBIX HA  BBINIOJHEHHE JOJDKHUKOM  OOS3aHHOCTEH, . YCTaHOBIEHHBIX U
MOITBEPKJACHHBIX CYI€OHBIM aKTOM.

JMCKYCCHOHHBIM NMPENCTABIISETCS BOIPOC O MECTE MPABOBBIX HOPM, PETYIMPYIOMINX HUCIIOJHUTEIBHOE
npous3BoAcTBO. Ilo Muenmio psga aBropos (P.X. BaneeBa, A.K. Cepryn-u. Jpyrue) HCHOTHHUTEIBEHOE
MIPOM3BOJCTBO SBJSIETCS 3AKITIOUMTENBHON CTaguell Tpa)XXJTaHCKOTo TpoIliecca, a HOPMBI PETYIHPYIOIINe
UCTIONIHEHHE CYACOHBIX aKTOB MPEACTABISIIOT COOOM CaMOCTOSITENbHBIH HMHCTHTYT T'PaXXIAHCKOTO
nponeccyaibHoro mpasa. [pyras rpymma astopoB (M.A. Bukyr, B.M. Ulepctiok, M.K. IOxoB)
YTBEPXKAAIOT, YTO MCIIOHUTEIBHOE TTPOM3BOICTBO HE SABISETCS CTaOMEH IrpakIaHCKOTO CYJOTIPOU3BO/ICTBA,
a TIPEJICTaBIIsIET COO0I CAaMOCTOATENBHYIO KOMITIEKCHYIO OTPACIb MTPpaBa — UCIIOJHUTENbHOE MpaBo. [lo3umus
BTOPOH IpyNIIbI aBTOPOB Oa3UpyeTCs Ha TOM, YTO UCTIOJIHUTEIHHOE ITPOU3BOJICTBO CYILIECTBEHHO OTINYAETCS
OT OCTaJbHBIX CTAIWH TpaXkAaHCKOro mpouecca. OTiauyme 3aKI09aeTcs B BO30YKIECHHH HCTIOTHUTEIBHOTO
MPOM3BOJACTBA HE TOJNBKO B CBSI3M C paspelieHreM TpaXAAHCKOro jena B cyzae. l[lo mpaBmmam
WCTIOJIHUTEIILHOTO MPOU3BOICTBA MPHUBOATCS B UCIOJHEHUE HE TOJNBKO PELICHUS CYAOB IO TPaKIaHCKUM
JenaM, HO M IPUTOBOPHI MO YTOJOBHBIM JI€JIaM B YaCTH WMYIICCTBEHHBIX B3BICKAHHM, IMOCTAHOBJICHUS
OpraHoB IO jeiaM 00 aIMUHUCTPATHBHBIX TPABOHAPYIICHUAX, PEIICHHUS] MEXIYHAPOIHBIX U WHOCTPAHHBIX
CYIIOB B apOHUTpakeH, pelIeHns TPETEHCKUX Cy/I0B U aKThl JPYTUX OpraHoB. [Ipon3BOACTBO MO MCIIONTHEHUIO
MEPEYHCICHHBIX BBIIIE aKTOB, [0 MHEHHIO YKa3aHHBIX aBTOPOB, HENb3sl MPU3HABATH CTAIUECH IPa)KIaHCKOTO
Mpolecca, Tak Kak B 3THX CITydasX IPayIaHCKOE CYAONPON3BOICTBO HE OCYIIECTBIISIIOCH.

IIpu 5TOM pa3iaudHBIC MMO3WIUN 10 MaHHOMY BOTIPOCY BBICKA3BIBATHUCH emie B KoHIE 19 — magane 20
BeKa. XOTs CpeAH YUCHBIX-IPOLECCYANNCTOB TOTO BPEMEHH OTCYTCTBYIOT YIIOMHHAHHS O CAMOCTOSITEIILHON
OTpaciy UCTIONHUTEILHOTO TIpaBa, TeM HE MEHEe, K ONpEeAeTICHUI0 MecTa HCIOJIHUTENFHOTO IPOU3BOICTBA
CYILISCTBOBAJIM pa3Hble moaxofsl. Tak, mpodeccop H0.C. 'ambapoB B Kypce JIEKIMHA 10 TPayKIaHCKOMY
npoleccy He YHTA JEKIMW MO HCIONHUTEIBHOMY MPOHM3BOACTBY, pasaeisis, TEM CaMblM, T'paKIaHCKUN
MIPOLIECC U UCTIOJIHUTEIBHOE TPOU3BOACTRBO [2, 860].

B 1912 romy T.M. SI6;09k0oB oTMeUal, 9TO 3afaueil cyza SIBISETCS pelieHune Bompoca o mpase. [Ipu
3TOM, €ro-pPeHIeHHEe HE OCTaeTCsl MEPTBOMl OYKBOW: OHO MOXET OBITh NMPHUBEACHO B HCIIONHEHUE, HO
COBEpIICHNE JIEUCTBHUI 1O OCYLIECTBICHHUIO TIPaBa €CTh CJIEJCTBHE, HO HE COAEp)KaHUE IEATENbHOCTH CyJla
[3, 87].

Hocne Oktsa6pbekoii perosroiuu 1917 roga cpeau ucciaenoBaTelicii cTaia npeodaaaaTh TOUKa 3pEeHuUs,
COITACHO KOTOPOU NCHOTHUTEIBHOE IPOM3BOICTBO €CTh CTAUs IPAKIAaHCKOrO Ipoliecca.

OpHaKO CIIOPBI O MECTE U POJIM UCIIOTHUTEIBHOTO POU3BOACTBA MPoaoKanch. B.A. KpacHokyTckuit
B OJTHOHM TOJILKO CBOEH paboTe (hopMyITHpOBaI JABa PA3TUYHBIX B3I/ U JIBE COOCTBEHHBIE TOUKH 3PEHUsSI Ha
oTpeieNieHHE MeCTa MCTOJIHUTENIHHOTO MIPOU3BOJCTBA B cUCTeMe mpaBa. B pabore «Ouepku rpaxkJaHCKOro
MpoIecCyalbHOro MpaBay, onyonukoBaHHOH B 1924 roay, B.A. KpacHokyTckuil yTBep:Kaaji, 4To MpaBo Ha
cyneOHoOe pelieHre ecTh oJHa (opMa 3allluThl MpaBa, a MPUHYJUTEIBHOE UCTIONIHEHHE CYTh Apyras Gopma
3amuTH TpaBa. Ho B Toit e caMoii paboTe OH Jajiee yKa3bIBaI, YTO MCIIOJHEHHE PEIICHUHN €CTh MTOCIICTHSS
CTaAus TPakIaHCKOTO Mpoliecca, KOraa MOCTaHOBICHHOE pelleHue ocyiiecTsisaercs [4, 484].

B yuebnuke mo rpaxmanckoMy mpoueccy B 1954 roma A.®. Kneitnman oTmedan, 4TO MCHOJIHEHHUE
CyIeOHBIX PEIMICHUH COCTaBIIICT OPraHMYECKYI0 4YacTh Tpa)kaaHckoro mporecca [5, 336]. Omaako
yKa3aHHBIH aBTOP BHIEN NPEAMETOM HCIOJHHUTEIBHOIO Mpolecca TOJIbKO cyaeOHble perieHus. [lo3umms
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aBTOpa 0a3zuMpoBajach Ha TOCIIOACTBYIOMIEH B TO BpeMs MapajurMe O MPENMYIIECTBEHHOW 3alluTe TpaBa
TOCYJapCTBEHHOW COOCTBEHHOCTH B TPa)XJIAHCKOM TMPOIECCE K, COOTBETCTBEHHO, B HCIOJHUTEIHLHOM
MPOM3BOACTBE. B HCHOIHUTENFHOM NPOM3BOACTBE WCIONHSUIMCH JIMIIb CyAEOHbIE ITOCTaHOBJICHUS,
cyneOHbIE UCTIOIHUTENN HaXOAWINCh B BEJCHUU CYACOHOHN BIACTH, OBUIM MOJHOCTHIO IO/ KOHTPOJIEM CY/a,
B CBSI3M, C UYEeM MHOTHE WCCIEA0BaTeNId COBETCKOTO IMepHoja BIOJHE OOOCHOBAHHO CUWTANU
WCIIOJTHUTENIFHOE TPOM3BOJCTBO YaCThI0 TpakmaHckoro mpomecca. Tak, C.H. AGpamoB B ydeOHHKE IO
COBETCKOMY I'pakIaHCKOMY TNPOLIECCY TaKXke yKa3bIBall, YTO MPOU3BOJCTBO MO NPUHYKIEHUIO OTBETUMKA K
HCIIOJTHCHHIO PEIICHUS Cy/la SBIISCTCS 3aBEPINAIONIeH CTaINeH rpaKJaHCKOTo Tportecca [6, 206].

B coBerckuii mepronx WCIONHUTENBHOE TMPOU3BOACTBO B KadeCTBE HMHCTUTYTA BXOAMJIO B COCTaB
IPaXIaHCKOTO Ipolecca M M3ydaloch B IOPUIMYECKHX By3aX B Kypce TpakJaHCKOIO IMPOLECCyaJbHOIO
npaBa. TeM He MeHee, Cpeld HEKOTOPBIX COBETCKHX YUEHBIX TOCIIOJICTBOBAIO MHEHHE O HEOOXOAMMOCTH
BBIIETTUTHh WCTIOTHUTEIHFHOE TPOU3BOJICTBO M3 TPAXKIAHCKOTO MPOILECCYaIbHOTO MpaBa B CAaMOCTOSTEILHYIO
oTpacnb npasa. Takoil Touku 3peHus npuuepxusainca M.K. FOkoB, kotopslii eme B 1975 rony npennaran
paccMaTpuBaTh HUCIOJHUTENBLHOE MIPABO B KAUECTBE KOMILIEKCHOM oTpacnu npasa [7, 91-97].

B rpaxmancko-mponeccyanpbHo moKTpuHe Poccmm 21 Beka TOYKa 3pEHUs, COTJIACHO KOTOPOHU
WCTIOTHUTENFHOE TPOU3BOJICTBO TPEACTABISAET COOOM CaMOCTOATEIHHONH KOMIUIEKCHOM OTpacibio IpaBa,
SBIAETCS AOMUHMpYomel. MiMenHo atoi mosunuu npuaepxkusarorca M.K. IOxoB, M.A. Bukyr, B.B.
SApxos,B.M. llepctiok, O.B. MicaeHkoBa U ApyTrHe pOCCHICKUE aBTOPHI.

PaccmaTtpuBaemoil mpoGieme yaensercs BHUMaHHE M M3BECTHBIMH Ka3axXCTaHCKUMHU aBTopamu. Tak,
3.X. baiiMomauaa oTMmeuaeT, 4To Ooyiee TPABHIBHOW NPECTABISLCTCS  MO3UIMUS, COTJIACHO KOTOPOU
UCTIONIHUTENIFHOE  MPOU3BOJACTBO  IMpPEACTaBIsieT CcOOM  3aKIIOYUTENbHYIO; . 3aBEPIIAIONIYI0  CTaIuIo
TPaXXTaHCKOTO IpoIiecca. ABTOP OTMEYAET, YTO JEATeNFHOCTD Cy/la U YYaCTHUKOB MpOIlecca, HampaBiIeHHAs
Ha paspelieHrue TPaKAaHCKO-TPAaBOBOTO CIOpa, 0e3 3aBepLICHUS] 3TOW  JACSTEIbHOCTH HCIOIHEHUEM
BBIHECEHHOTO Cy/IeOHOr0 aKTa, He UMeeT cMbicia. VcronHeHneM CyAeOHbIX pelIeHuil 3aBepiiaeTcs mpoLecc
[0 3amuTe TMpaBa. BpIHeceHWMe akTa CyAOM eIle He O3Ha4yaeT ACWCTBUTEIHHOTO BOCCTAHOBIICHUS
HapyIICHHOTO MJTH OCIIApMBAaEMOro MpaBa U 3aKOHHOTO uHTepeca. [loarsepxaeHHOe CyAe0HBIM aKTOM MIPABO
JUna 1 00s3aHHOCTD JAPYTOTo MO OTHOIICHUIO K HEMY MOMJICKUT B MOCIEAYIONIEM HCIOTHEHUIO B TOPSIKE
MIPUMEHEHUS NPUHYIUTENBHBIX MEp K JOJDKHUKY. 3allUTa HapyIIEHHOTO WM OCIapuBaeMoOro IpaBa U
3aKOHHOTO WHTEpeca, SABJSIONIasICs 3aJa4ell TpakJaHCKOTO, CYyIOTIPOU3BOJICTBA HEBO3MOKHA 0€3 peahbHOTro
BOCCTaHOBJICHUS MPaBa MyTeM yCTPaHEHHS €T0 HapymeHHs (IPUHYKICHUS TODKHUKA K BHITIONTHEHHIO CBOUX
o0si3anHOCTEH). [ToaTOMY Tpaskaanckoe cyJOMPON3BOICTBO 3aBepIIaeTcs HE BBIHECEHHEM CYIAeOHOro aKkTa, a
ero wucrnonHeHueM. CremoBaTenbHO, WCHOTHHUTENTHHOE MPOM3BOJICTBO SBISIETCS 3aBEpINAIOLIEl cTaanei
rpaxaaHckoro nporecca. Kpome Toro, aBTop otmedaeT, uTo 3akoH PK «O0 ncnomHUTETsHOM MTPOU3BOACTBE
U cTaryce CyAeOHBIX HMCIONHUTENCH» Ha3bIBACT B MEPBYIO O4YepeAb MCIOJIHEHUE CYAEOHBIX pEeIICHHH Kak
3a/1aqy MCIIOTHUTEIILHOTO IPON3BOICTRA [ 8, 397].

O.B. ApcenrtbeB GopMyIHpyeT OnpesesieHre, COriacHO KOTOPOMY HCITOTHEHUE CYJeOHBIX pPelIeHui —
9TO 3aBeplLIaroIIas CTafaus DPaKIAHCKOTo Mpoliecca, KOTOPOH MPUBOIUTCS B UCIOJHEHHUE PEUIEHHUE CyAa 110
Jielny. ABTOp OTMEUAaeT, YTO HCIOIHEHHMEM 3aBEpIIAceTCs IMpolecc Mo 3amure mnpasa. llpuHynurtensHOe
UCTIOJIHEHHE CY/NEOHBIX TOCTAHOBJICHUA TapaHTHPYET OCYIIECTBICHHE TIpaB, NPH3HAHHBIX CYIAOM U
BEITIOJTHEHNE TOATBEPIKICHHBIX UM oOs3anHOCTel [9, 150]. [Ipu »TOM Henb3s HE OTMETHUThH, YTO aBTOP
(dopMynupyeT OpPUBEACHHOE BBHIILIE ONpeAcieHHEe B TiaBe noj HazBaHHeM «lloHsSTHE HCTIOMTHUTEIBHOTO
mpou3BozcTBa. OpraHel, HCIOTHEHHS, UX OCOOECHHOCTBY. TakuM 00pa3oM, aBTOpP OTOXKAECTBISET MOHATHS
«MciomHUTENBHOS TPOU3BOICTBO» U «VIcTomHeHue CyneOHBIX pereHuiy. [1omo0HbIH Toaxom K mpodiaeme
MPEICTaBISICTCIHEAOCTATOYHO 0OOCHOBAHHBIM.

ITo wmuenuro bexGepreHoBa H.A. m Xomynenko M.C. HUCHOJHHTEIBHOE IPOU3BOJACTBO — 3TO
YCTaHOBJICHHBIN 3aKOHOM TOPSAOK MPUHYIUTEIBHON pean3aliu CyJeOHbIX aKTOB M aKTOB MHBIX OPTaHOB,
UMEIOIIUI CBOCH LIENbI0 O0ECIeYeHHE PealbHOM 3aIlUThl HAPYIICHHBIX MM OCIIOPEHHBIX CYOBEKTHBHBIX
MaTepHUaJbHBIX MIPaB U OXpaHIEMbIX 3aKOHOM HHTepecoB [10, 46]. Kak BunHO 13 mpuBeaeHHON JeQUHUINY,
aBTOpPBI HE YTBEPXKAAIOT, YTO HCIIOJHUTENBHOE MPOU3BOJACTBO SIBIISETCS 3aKIIOYATENBHON cTaanen
TPaXAaHCKOTO TpoIlecca, OJHAKO M HE OTHOCAT HCIOIHHUTENBHOE IMPOMU3BOJACTBO K CaMOCTOSTENHHOU
KOMIUIEKCHOM OTpaciy Ka3aXxCTaHCKOTO MpaBa.

Hymaercs, 9T0 Kakmas W3 MPHUBEIECHHBIX TOYEK 3PEHHS COBETCKHX, POCCHHUCKMX W Ka3aXCTaHCKHAX
aBTOPOB MMEET MPaBO Ha CyllecTBOBaHUE. J[eHCTBUTENHHO, HENB3sS HE COTJIACHTHCA C yTBEpKIAeHHEeM 3.X
BaiimonnnHOH, cornacHo KOTOPOMY PELIeHHE CyAa IO KOHKPETHOMY Jelly 0e3 ero peallbHOro MCIOJTHEHUS
TepsieT BCSIKUI cMBICI. B TO e BpeMs, AeHCTByoIIee 3aKoHojaTenbcTBO KazaxcraHa mpemycMaTpuBaeT
WCTIOJIHEHHE HE TOJNBKO CyJIEOHBIX aKTOB IO TPaXKJIAHCKHM JIeiaM, HO CyAeOHBIX pEeIICHHH, Onpe/ieIeHui 1
[TOCTAHOBJIEHUH MO aIMUHHUCTPATHBHBIM J€jiaM, IPUTOBOPOB M IOCTAaHOBJIEHWH MO YrOJOBHBIM JEjaM B
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YacTH MMYIIECTBEHHBIX B3bICKaHHA, a TakKXKe HCIOJHEHHE B TPEAYCMOTPEHHBIX 3aKOHOIATEIHCTBOM
CIyJasX peIICHUH W IOCTaHOBJIEHWH WHBIX opraHoB [11]. Takum oOpa3om, CyXICHHS COBPEMEHHBIX
POCCHHCKHX aBTOPOB, COTJIACHO KOTOPBIM HCIIOJHHUTEIBHOE IMPOU3BOJICTBO SBISAECTCS CAMOCTOSTEIBHOMN
KOMIUIEKCHOH OTPACIIbIO MpaBa, MPEACTABISIOTCS aKTYAIBHBIME U IS HAIlleH CTPaHBbI.

[To HameMy MHEHUIO, IPEACTABISETCS Ielecoo0pa3HbiM TuddepeHIIUpOBaTh MOHATUS «HACIIOTHEHUE
CyIeOHBIX aKTOB I10 TPAKIAHCKUM JIEIaM» U «HACIIOTHUTEIHFHOE MTPOU3BOACTBO

lenpio MCMONHUTENEHOTO MPOU3BOJICTBA SBIISCTCS MPHUBEACHUE B WCIIOJHEHUE CYACOHBIX aKTOB M
aKTOB JIPYTHX OPTaHOB.

Jns BO3HWKHOBEHHS TPaKIAHCKO-TPOIIECCYaNbHBIX OTHOIIEHHWH Ha CTagul HCIOIHUTEIBHOTO
MTPOU3BOICTBA HEOOXOUM OTIPEICIICHHBIN IOPHIUICCKUN COCTaB:

e Hanuune BCTYMUBINETO B 3aKOHHYIO CHITy CYJEOHOTO PEIIeHUs JIMOO HHOTO aKTa.

e BosneusbsBieHre B3bICKATENs Ha MTOJIyYEHUE HCIIOTHUTEILHOTO IOKYMEHTA.

o [IpexbsBrIeHUsS UCIIOMIHUTEIHLHOTO JOKYMEHTA K B3ICKAHUIO.

e llcreyeHne cpoka, IPEAOCTABICHHOTO JODKHUKY ISl TOOPOBOIBHOTO MCIIOTHCHUS.

B pamMkax Hay4HOTO WCCIICJIOBAaHUS HENb3s HE OTMETHTH OCOOYH COIHUAIBHYK) 3HAYUMOCTH
WCIIONTHUTENFHOTO  MpOoW3BOACTBA. Kypc Ha MOCTpoeHHWE MpaBOro ToCynapeTBa  IIPEATOaraet
yYperyJIHpOBaHUE WMYIIESCTBEHHBIX ¥ WHBIX KOH(DIUKTOB B YCTAHOBJICHHOM 3aKOHOM TMOpsIKe, 0e3
HapylICHUs TpaB U 3aKOHHBIX WHTEPECOB JPYTUX YYACTHUKOB TPaKIAHCKO-TIPABOBBIX OTHOUICHHN TpPHU
3anuTe COOCTBEHHOTO MpaBa. B 3Toil cBsi3u 0co0y0 3HAYUMOCTD MPHOOPETaET KOHCTUTYIMOHHOE ITPAaBO Ha
CylneOHyI0 3allUTy TpaB M 3aKOHHBIX HWHTEPECOB, HEYKJIOHHO IOBBIIIACTCS DPOJb CY/NeOHONH CHCTEMBI B
COBPEMEHHOM Ka3aXCTaHCKOM OOIIEeCTBE.

B T0 xe Bpems HemocTaTodHas pa3pabOTaHHOCTh M HECOBEPIIEHCTBO. MPOLEAYP MPUHYIUTEIHHOTO
WCTIIOJTHEHHSI CYJOeOHBIX aKTOB HEPEOKO MPHUBOAUT K TOMY, HTO B3BICKATENb, 3aTPATHB OMpEIeIICHHBIC
()MHAHCOBBIE W BPEMEHHBIC PECYPCHI, HEOOXOAMMEIE I pa3pelleHUs Nieina 1O CYIIECTBY, MO CYTH, HE
YIIOBJIETBOPSICT CBOW MpUTsS3aHus. J|oOMBIIUCH B3BICKAHUS YEpe3. CYJ, 3aTPaTUB HA 3TO HEMAJIO BPEMCHH,
CHJI, JICHEXKHBIX CPEJICTB U MOPAIBHBIX TEPSKUBAHUN T'PAXKIAHWH CTAKUBACTCS C JPYrow, erie OoJbIei
Mpo0JIEMO — WCHOMHEHWEM CyAeOHOro akTa. B TakmxX YCIIOBUSX YYAaCTHUKY TPaKJaHCKO-TIPABOBBIX
OTHOIICHUH HEPEIKO OBIBACT BBHITOJHEE OBITH MOJKHWKOM, YEM KpPEIUTOPOM, YTO SIBHO HE CIOCOOCTBYET
MIPOTPECCUBHOMY DPa3BUTHIO T'Pa)KIaHCKO-TIPABOBBIX OTHOWIEHUI. Kpome Toro, HewcroiHeHHe CyaeOHBIX
aKTOB IO TPAXAAHCKUM JeJlaM CYIIEeCTBEHHO«IOJPhIBAET aBTOPUTET CyaeOHOW cuctemsbl PecrmyOmmku
Kazaxcran, Bepy B cmiy 3akoHa Ha TEpPPUTOPHM Hamiell CTpaHbl. B TakuxX YCIOBHSAX B3BICKATENH,
OTYasIBIIMECS YJOBIETBOPUTH CBOM MPHUTA3AHUE 10 PEIICHUIO CyJa, HEPEIKO MPHUOEraroT K KpUMHHAIHHBIM
METOJIaM, YTO SBISIETCA HEAOMyCTUMBIM TPH IOCTPOSHHH TPABOBOTO TocynapcTBa. B 3Toil cBs3u
conManbHas 3HAYMMOCTh HCIOJHUTEIHLHOIO IIPOU3BOJCTBA B COBpPeMEHHOM KazaxcraHe 3akirodaeTcs B
00ecleYeHNH pPa3BUTHS TPAXKIAHCKO-MPABOBEIX OTHOIICHUHM, YKPEIICHMH BEPhl B 3aKOH U CYJCOHYIO
cucremy Kazaxcrana, u npe1oTBpallieHus IpaBOHAPYILICHU.
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O IMPABOBOM CTATYCE PEBEHKA I10 3AKOHOJJATEJbCTBY
PECIIYBJIMKHU KA3AXCTAH

HKackatipam M. K., K.10.H., doyenm, npogheccop Kageopvl 2parcoanckozo u mpyoo8o2o npasa
Kapl'V um. axademuka E. A. Byxemosa
Paxumosa /[.E., macucmpanm opuouueckozo (axyiomema
Kapl'V um. axadoemuxa E. A. Byxemosa

Bo Bcex mMBMIM30BaHHBIX CTpaHaX BBICHIEH COMAIHHON IIEHHOCTHIQ TMPU3HAIOTCS. ITPaBa YeIOBeKa, a
ocoboe 3HaueHHE NpuAaeTcs 3allUTe NpaB M 3aKOHHBIX WHTEPECOB JeTE€H Kak HauMeHee 3allUIIeHHOMN
Kareropun HaceseHus. COOTBETCTBEHHO, OJHUM W3 NPHOPUTETHBIX 3aads CTOAIIMX TEpe] MUPOBBIM
COOOIIeCTBOM CerojiHsi, sBisieTcsi obecliedeHrne W 3amiura npaB peOeHka oT HapyuieHuil. [lo cioBam
obiBiiero I'enepansHoro cekperapss OOH Kodu Annana: «Ceronss, Kak HAKOTJa JIy4llle, Mbl TIOHUMaeM,
YTO CTPOUTENBCTBO CBETIIOr0 OYAYIIET0 HAYMHAETCS C JETEH - ¢ 00ECHeUeHHEM UX 3I0pOBbs, 00pa30BaHMU,
0e30macHOCTH U JTF000BBION [1].

Pedopmer, mpoBogumeie B PecryOnmuke Kazaxcran, OUKTYIOT HEOOXOAMMOCTH CO3IAHHS ITPOYHOMN
MIPaBOBOH OCHOBBI OOILIECTBEHHOH M TOCYAapCTBEHHON JKU3HH B yCIOBUAX (OPMHUPOBAHHS HE3aBHCHMOTO
CYBEPEHHOI'0 TrocyaapcTBa. BakHas poib B 3TOM OTBOAMTCS TaKOW OTpacid CEMEHHOro IMpaBa, KOTOpas
3aTparuBaeT Cyas0y BCero o0IIeCcTBa, BCEX €ro TpaxIaH.

Ocoboe BHMMaHue B 3akoHojarenbcTBe PecmyOmuknu Kaszaxcran ynensercs pebenky. PebGeHok
HYXJaeTcs B HaAeKHOM omope u 3amuTe. C APEBHUX BPEMEH CYHMTAIOCh, YTO  JIyYIlee JOJKHO
MIPUHAJIEKATH JETAM, B3POCIBIE JIIOAM JIODKHBI CIETOBATh 3TOM 3amoBenu. VIMEHHO JeTH B CHITy YPOBHS
YMCTBEHHOTO, (DU3MYECKOro, TCUXWUYECKOTO PAa3BUTHsI W KH3HEHHOTO OIBITA HE MPUCIIOCOONICHBI K
CaMOCTOSITEIPHOM JKU3HU, OHM BCELAa HYXOATUCh M BCErAa OyOyT HYXKAAIOTCS B MOBCEIHEBHOW OIEKe
B3pOCIIbIX, & HA YPOBHE TOCYIapCTBEHHON BIACTH M MECTHOTO CaMOYIPABJICHHS - HY)KJIaThCS B COI[MAIILHON
3amuTe. braromapss MHCTUHKTY  HPOAOJLKEHHS YEIOBEYECKOrO pOoJa, dSJIEMEHTapHble 3a0oTa o JeTsIX
MOCTETIEHHO COBEPIICHCTBYIOTCS, 0O0OTallaloTCsi, Pa3BHBAIOTCS W CKIAABIBAIOTCS B MHOTOACIEKTHYIO,
MHOT'OYPOBHEBYIO, MHOTOIIJTAHOBYIO CHCTEMY COLIMAIbHOM 3aIlUThI AETCTBA.

[IpaBoBoii craryc pebeHka crennduieH, peOCHOK Kak M BCE OCTallbHbIe TIpakaaHe oOiagacT
3aKOHHBIMHM MHTEPECAMH U MPABaMU B COOTBETCTBUH C HOPMaMH Pa3JIMUHBIX OTpacieil 3aKOHOAATEIILCTBA.

B npaBoBoM ¢TaTyce cCyliecTBYeT CHCTEMa pPa3HOOOpa3HBIX COLHUAIBHBIX CBS3€H, B KOTOPOM
OTpaXar0TCs BCE OCHOBHBIE CTOPOHBI IOPUINIECKOTO OBITHS CyOBeKTa!

. TIOTPEOHOCTH,

. MHTEPECHI,

. B32aUMOOTHOIICHUS C TOCYIapCTBOM,

. TPYJOBasi 1 00IIECTBEHHO-TIOJIUTHIECKAs IeATSILHOCTD,
. COLIMAJIbHbIC MPUTI3aHUA U UX YIOBIECTBOPEHHE.

ECJ‘II/I TOBOPHUTH O MpaBax JAETE B CEMbE M MX Pealu3alliy, TO B MIEPBYIO OUYepeIb HY>KHO TOBOPHUTH O
CYHIECTBYIOIINX TMOTpedHOCTAX pered. I[IpaBa feTeil Hepa3pbIBHO CBS3aHBI C NPHUBHBAHHEM UM
HEOOXOIUMBIX COLHAJIBHBIX KauecTB, C OOECIIEUeHHUEM DPa3BUTHS JETeH, X HaIJIeKallero BOCHUTAHUI, B
OTIMYME OT TMpaB B3pocioro HaceneHus. [losToMy mpHOpuTEeTHAs 3allUTa WHTEPECOB M IIpaB
HECOBEPIICHHOJICTHUX MTPU3HAETCS 3aKOHOAATEIILCTBOM [2].

[MotpebHOCTH, sBIISIIONIHECST PAKTOPOM YETIOBEUECKOTO MOBECHUS, IPEBPAIIAIOTCS B HHTEPEC; ITO
clIeAyIolIee 3BeHO B HANPABJICHUH ACHCTBUH YeJIOBeKa sl yIOBIETBOPEHUs ero noTpedHocteil. bes
NoTpeOHOCTH UHTEpEC HEe BO3HUKAET. VIHTepec nposiBIseTcsl B IESTEIBHOCTH, KOTOPast BOIJIOMIAET €MHCTBO
IIEJTN U CPEZCTBA €€ TOCTIKEHHSI.
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