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HeKOTopLIe BOIIPOCHI MIPUMEHCHUSA MEDP NPECCUYCHUA B BUJIC TOMAIIHET 0 apecTa
n coacpkaHus Mmoxa CTpa)Keﬁ B YI'OJIOBHOM CyJI0NIPOU3BOACTBE

VunThiBas AeHCTBYIOLIEE MEXKIYHAPOAHOE M HALIMOHAIBHOE 3aKOHOAATENBCTBO, HAMPABICHHOE HA YPEryiu-
pOBaHHE YrOJOBHO-TIPOLECCYATbHBIX U YrOJIOBHO-HCIIOJHUTEIBHBIX OTHOIICHHH MEXIYy Y4YacTBYIOLUHMH
cyOBeKTaMu B ocyieOHOM Tporiecce, 0co00e BHUMaHHE yeJIeHO BOIPOCY HEAOIyLIeHHs HapyIIeHH
CTUTYLMOHHBIX TIPaB M CBOOO/ 110I03PEBAEMOTO H TIOJICYIUMOT0, KOTOPBIC HAXO/SITCS HEOCPEACT
AOMALIHAM apECTOM HIIH COACPKAHMEM N0 CTpakei. B oToli cBs3K NPOBE/ICH BCECTOPOH KK u3
IOypbl U30paHus Mep MpeceveHus] B JOCYAeOHOM MPOU3BOJICTBE B BHIC JOMAIIHETO apecTagid C

TI0J] CTpa)kel OpraHaMM yrOJIOBHOTO TPECIICOBAHUS U CIE€ACTBEHHBIM CYAbEH B OTHOIIIE 3 eMo-
T0, 0OBHHAEMOTO WM MOACYANMOro. AHAIU3HPYS CTATUCTHYECKUE MOKAa3aTelH KacaTilb HUH Mep
TpecedeHns], B YaCTHOCTH, JOMAIITHETO apecTa JN00 coaepKaHuUs IOJ CTpaxel, BO TIpPlieccyalbHas
HEOOXOIUMOCTh B IPUMEHEHUH aNbTEPHATUBHON MEPHI IPECEUCHUSI KaK COEpKaie Mo JKel, KoTopoe

OOBSICHSCTCS PIJOM IPHYHMH U yCIOBHSMHU. B pe3ynbpTaTe 5TO IMO3BOJIUT HAME arpysKy B IICHUTEH-

J103peBaeMoro, 00-
BUHJEMOTO WU IOACYJUMOTrO B CIEACTBEHHOM H30JTOpE, PELIUTh HE POCBI, CBSI3aHHBIE C CO-
LUaJbHOM ajanTanyel B nocienyoueM. B taHHOM HalpaBIeHUN UMeeT WMecTO aHalu3 AeHCTBYIOIETro Ha-
LIUOHAITFHOTO 3aKOHOJATEIhCTBA HAa YPOBHE IOJOXKCHUH ca&o HO-TIPOIIECCYaTbHOTO KOJEKca
Pecnyonuku Kazaxcran u cootBercTBeHHO 3akoHa PecmyOmmku K cTa MOPSAJIKE U YCIOBUSAX COJEP-
YUBAIOLINX BPEMEHHYIO M30JISILIUIO
mr ot obmecTBa». Mcxoas u3 0600ImeHHs U BCECTO JEUCTBYIOMNX HOPMATHBHBIX UCTOY-
HHUKOB, y4eOHO-METOANYECKOH M HAYYHOH JIHTEparyp THUKO-IIPABOBBIX IOJXOJOB, B COAEPKaHUU
CTaThH HaIllJla OTPaKE€HHE MO3UIMS aBTOPOB B BOBAHUS YTOJIOBHO-TIPOLIECCYAIbHBIX Me-
XaHNU3MOB TIPUMEHECHHUS MEpP IPECEUEHUs], TAKUX i apecT U cozepxanue noj crpaxkeil. Ilpuse-
JICHHBIE B CTaTh€ IIPEJIOKEHUS CBSI3aHbl, 10 MHEH OB, C Pa3pabOTKOH KOHKPETHBIX MPOIeCCyalb-
HBIX MEXaHHW3MOB ISl PA3BUTHUSI MEPHI IIPEeCeeHus], B YaCTHOCTH, JOMAIITHEro apecTa B JOCYAeOHOM ITPOH3-
BozcTBe Kazaxcrana.

Kuiouesvie cnosa: nomaiHuil apecggiiQio eMbIii, OOBUHSIEMBIH, MMOJCYAUMBIN, CYHbs, CIEICTBEHHBIH
H30JIATOP, COAEPIKAHUE TTOJT CTPAXK| @ AIIMOHHBIA KOHTPOITb, aKT TEPPOpU3Ma.

Beeoenue
Ha coBpemenHOM, >1d1ie THsI JIEUCTBYIOIIETO YTrOJOBHO-TIPOIECCYAILHOTO 3aKOHOMATENbLCTBA U
ero JajbHEHIero mpa CHUS CTaBSITCS BaXKHBIE 3a/1a4d MPH BHIOOPE MEP MPECEYEHUsI CO CTOPOHBI
CIIEZICTBEHHOTO CY/Ib HOB YTOJIOBHOTO IMPECIIEIOBAHMS, CBA3AHHBIE ¢ HEOOXOIUMOCTHIO HEIOMYyIIle-
HUS HapyTICHMi CT HOHHBIX TIpaB U CBOOO, MPHHAISKAIINX [TOI03PEBAEMOMY, OOBHHIEMOMY HITH
MOJICY/IH] CTH, YCTAHOBJICHHUS HaJyIexaniero damaHca MEX/Iy 3alllUTOW U CTOPOHO# OOBHHE-

ara ['ocynapcreennoii nporpammsl «Ilman Hammn — 100 KOHKPETHBIX IIArOBY MPEy-
AHC MEXJTy CTOPOHOM 3alIUTON 1 OOBUHEHHUS B CyJax MPY MOMOIIH MOIIAroBol mepeaadn
MIPOLIECCYATbHBIX IMOJHOMOYMH CIIEJCTBEHHOMY CylIb€ MO BOIPOCAM CAaHKIMOHHPOBAHUHU CIIEIACTBEHHBIX
JENCTBUH, KOTOPBIE OIPAaHUUYMBAIOT KOHCTUTYILIMOHHBIE MpaBa Ipa)<1aHuHa U yenoseka [1]. B cBs3u ¢ atuM,
[0 OTHOIIEHHIO K TOJJ03PEBAEMOMY JIN0OO MOACYANMOMY, COBEPIIHUBIINM MPECTYIUICHHS, CYLIECTBYET MPO-
HeccyaibHass HEOOXOJUMOCTb BO BBEACHUH YTOJOBHO-IIPOLECCYaTbHOTO MOHUTOPUHTA BO BpeMsl M30paHus
Mep IpeceyeHus, HEOCPEACTBEHHO CBSI3aHHBIX C M30JISIMEN TaHHBIX JIMI OT 00IIeCTBa.

B nensix coepiiieHcTBOBaHMs 3()(HEKTUBHBIX MEpP, OTHOCSIIUXCS K allbTEPHATUBHBIM MEpaM, JIHIICHUS
cBoOoe1 B Kontenuu nmpaBoBoit monutuku PK, mporieaypa npuBeneHns IEHUTSHIIMAPHON CHCTEMBI CTpa-
HBI B COOTBETCTBHE C MEXIYHApOJHBIMHU CTaHZApTaMH ObLIa IOCTaBJIEHA B YMCIIO TJaBHBIX 3a1ad. Kpome
Toro, B Konnenuun «10 Mep 1o CHIKEHUIO TIOPEMHOI'O HAacEJICHU OJHOM U3 TNIaBHBIX 3a/1a4 SBISIETCS CO-
KpAalllcHHE HACEJICHUS B UCIPABUTEIBHBIX YUPEKICHUAX IMEHUTCHIMAPHOM CHUCTEMBI. B CBs3M ¢ THM, CO-
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IJIACHO CTaTUCTUYECKUM JaHHBIM MHCTHTYTa nccnenoBanus yronoBHoi monutuku («ICPR» — BenukoOpu-
tanus) 3a 2019 rox, B MexxayHapogHoM peituHre KazaxcraH 1mo TIOPEMHOMY HACEIeHHIO MOAHSUICS ¢ §3
MecTa Ha 95-e MecTo, TeM cambiM onepennB Cunramyp, V3panns, ABcTpaniio 1 60IBIIMHCTBO cTpaH EBpo-
el (CnoBakus, [oneina, Yexus, [lpubanrtuka, Benrpus) [2].

Cyas o nprBeIeHHBIM CTaTUCTHYECKUM JaHHBIM KoMmuTeTa 1o MpaBoBO#l CTATUCTHKE W CIICITUATEHBIM
yueram [ 'eHepanpHOU pokypaTypsl PK, 3a mocnennme roasr nomanmawmii apect o Kazaxcrany n3dpaH Bcero
1543 (2020 r.), 1202 (2021 r.) 1 2263 (2022 r.). Kpome TOr0, B IPEICTABICHHBIX CTATHCTHYSCKUX TaHHBIX
coJiepKaHue IMoJI CTpaxed Bcero 0buto m30pano 12069 (2020 r.), 11587 (2021 r.) u 12422 (2022 1.) [3].

IIpu 3TOM, yUWTBIBas CTATHCTUYECKUE NAHHBIE MO0 YTOJIOBHBIM JIelIlaM CO CTOPOHBI MPaBOOXPAHUTEIb-
HBIX OpTaHOB, B OCHOBHOM IIPHMEHSIACh Mepa IIPeceveHus KaK COIepKaHue O] CTpaXxei, HeXelln JOMalll-
HUI apecT. YUuTbIBas MEXAYHAPOJHBII OIBIT, OOIIMPHOE MPUMEHEHUE JOMAITHErO apecTa B Ka4eCTBE allb-
TEPHATHBHOM CTPOrOW MEpPHI MPEeCcedeHus] MO3BOIUT COKOHOMUTH JCHEKHBIE CPEACTBA, BHIIEISIEMBIE U3 TO-
CyIapcTBEHHOTO Oro/KeTa, d3PPEKTUBHO pemiaTh BOMPOCH COIMATBFHOW aJanTaliy Moao3peBaeMbIx MO0

MOJICYAUMBIX. Ha ceromHs cymecTByeT psifi HEpEIICHHBIX BOIIPOCOB, CBA3aHHBIX ¢ M30pa p mmpeceue-
HUsl B BUJIE JIOMAIHETO apecTa U Cojiepkanus o crpaxei. [1pu n3dpannu opranayu JEos0 0 Ipeciie-
JIOBaHUSI MEpP IMPECEYCHUs] B BHUIE JOMAIIHETO apecTa B OTHOIICHHH IT0JI03PEBAEMO 00y IMMOTO,
BO3HHKAIOT CIIO)KHOCTH C BBIE3ZIOM B y4eOHOE yupexkIeHHe, MpeObIBaHUE B H IIPO’KUBAaHUE B
apeH/IHOM KBapTUpPE, YCTAHOBJICHHE Kpyra OJHM3KUX POJICTBEHHHUKOB W 3HAK , 1O CHX TOp cama
npoLeaypa pealn3aliy IOMAIIHETO apecTa MONHOCTBI0 He yperymuposan@s Te BIM TIpH H30paHHUU
YIIOTHOMOYEHHBIMHU OpraHaMH Mephl IPECcedeHNs B BHIC COJCPIKAHMS 1T il B JocyieOHOM Tporiec-
Ce BO3HHKAET MHO)KECTBO BOIIPOCOB, CBS3aHHBIX C OCYIIECTBICHHE BHO-PO3BICKHOM JAEATEIbHO-
CTBIO, COOPOM JIOKA3aTEeIbCTBEHHON 0a3bl M MPEIyNpPeKICHHEM COBE PYTUX YTOJIOBHBIX IpaBOHA-
PYIIEHUH B ciecTBeHHOM u3omnsaTope (nanee — CHU30). *
Memoovr u mamepuans HUs

HccnenoBanre HHCTUTYTA Kak Mepa IMpeceueHus , Bu OCTR, COZIepKaHKe MOJ CTpake U JOMaIIHUN
apecT, OCHOBBIBAJIIOCH HAa HAYYHBIX PE3YJbTATOB UCCIEN 3BECTHBIX YUYECHBIX U IIPABOBEAOB, TAKXKE HA
SMIIUPUYECKUH MaTepuall U CTATHCTUYECKUE JaHHBIC, MOHOIpaduu 1 ydyeOHO-MeToIuueckue nocoous. Tem
CaMbIM TIPOBEJCHHOE TIIyOOKOE M BCECTOPOHHEE HC aHue mpoOyieMbl H30paHusl U AajdbHEUIIero uc-
MTOJTHEHUS] Mep MPEeCceYeHHs B BHJIE IOMAITHEr'Q apecTa MO0 CoAep KaHus 10| CTPaXKel MperocTaBuiIo BO3-
MOXKHOCTH TPOBECTH BCEOOIINI aHAIN3 ONPUMEHUTEIBLHOMN AESITEIbHOCTH OPraHOB, HEMOCPEACTBEHHO
YYacTBYIOIIMX B YTOJIOBHOM ITPOIECCE A 3paboTKy Hay9HO 0OOCHOBAHHBIX PEKOMEHIAINH U TIPE/-
JIO)KCHUM, HalpaBiICHHYIO Ha C BaHUE 3aKOHOATENHhCTBA B Cepe NEHUCTBYIOIIETO YrojIOBHO-
MPOLIECCYaTbHOI0 3aKOHOAATEIb )ro 3akoHa PK «O nopsiake U yclaoBHX CONEp)KaHUs CIelHab-
HBIX MTOMEIEHUH B Crielnalb CHHAX, 00ECTICUYMBAIONINX BPEMEHHYIO U3OJISIHIO JIUII OT 00IIecT-
BaY.

MCTOIIOJ'IOFI/I‘IG S H OBCACHHOI'O UCCIICAOBAHUA 3aKJIOYACTCA B MIPUMEHCHHUU MCTOJOB CHUC-
TEMHOI'O METOJa IIO3H AJICKTUKH KaK OGH.IGHay‘IHI)IX MCTOJ OB IMO3HAHUA, K TOMY KC psaa APYTUX
YaCTHO-HAY4YHBIX M€ O TATUCTUYCCKOI'O aHaJIn3a, q)OpMaJII)HO-HOFI/I‘-IeCKOFO, HUCTOPHUYECKOTO, CpaBHU-
TCJIbHO-TIPARB nuc HO-IOPUAUYCCKOIr'0 aHajin3a U Jp. C yueToOM CIIOXKHBIICHCS CUTyallu B ICHUTCH-

OJIMMO YJIENSATh JOHKHOE BHUMAHUE BOIIPOCY HEJOIMYIIEHUS HAPYLIIEHUIO JINYHBIX
3aHHBIX B KoHcTuTyuu PK, B OTHOIIEHNH KOTOPBIX W30paHa Mepa MpecevdeHus Kak J10-
OJICpXKaHUE MO CTpaxkeil. B 3ToM CBSA3M OpraHU3alMOHHO-IIPOLECCYANIBHBIE ACIIEKTHI IIH-
POKOTO IPUMEHCHHSI JOMAIIHETO apecTa B BU/IE€ AIbTEPHATUBBI COJAEPKAHUIO MOl CTPAXKEN SIBJIAIOTCS BECh-
Ma aKTyallbHBIMH U TPeOyIOT OoJiee JeTalbHOTO HAyYHOTO U3yUYCHUSI.

Pesynomamot u obcysicoenue

3akoH XII Tabnun Buszantuiickoro ummepatopa KOcTuHHaHa cucTeMaTH4ecKu peryjaupoBajl HHIUBU-
IyaJIbHO-TTyOJIMUHBIE OTHOLIEHHS], KOTOPbIE OTHOCHIUCH K OCHOBHBIM HOPMAaTHBHBIM HUCTOYHUKAM B JIpEBHE-
PHUMCKOM 3aKOHOJATEIbCTBE. YUUTHIBAS HATMYUE IOPHIUYECKOro (opMaian3Ma B 3aKOHOJATENLCTBE TOTO
BpPEMEHH, OHH OOSI3BIBANIN JIIO/IEH HE TOJIBKO CTPOTO BHIMOJIHATH TPEOOBAHMUS 3aKOHA, HO U PeIaTh CIIOPHbIE
BOIPOCHI HA MECTE, BOSHUKIINE 10 YTOJIOBHBIM JiesiaM cpean oOmiectBa. B 3akone nmneparopa XII Tabnun,
peryaupoBaBilieM OOLIECTBEHHbIE OTHOIIEHMS, BCTPEUAIOTCS HECKOJIBKO IPABOBBIX IIOHSATHUH, CBA3aHHBIX C
IIPECTYIIHON JesTeIbHOCTBIO, Hampumep, «furtum» — 3TO IENUKT, 3aKIIOYAIOUIMNCS B XMUIICHUU YYXKOI'0
HUMYIIIECTBA B HAJECKAE MOMYIUTH ATl ce0st mpuObb. A «furtum manifestumy», To ecThb sIBHAs Kpaka, CUUTa-
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€TCS JICJTMKBEHTOM TIPH XHINECHUU YYXKOTO JBIKUMOTO HMMYIIECTBA JIFOOBIM CIIOCOOOM 3aJIepyKaHHOTO Ha
MeCTe MPECTYIUICHUSI WU TIPU 3aJIepKaHiH HEMOCPEJCTBEHHO TMOCHe XWIeHHs mpeaMmera (CUm corpore
delicti). B Takom ciydae, eciin Kpaxka ObLIa COBEpIIIEHa B HOYHOE BpeMst JIHOO B THEBHOE BPEMsi, €CIIH ITpa-
BOHAPYIIUTEIb MPOSBIISII COMPOTUBIICHUE OPYKUEM, TO BIIAJCIICI] MM IOJIHOE MPaBO yOUTH JICTUKBEHTA Ha
mecte [4]. B 006miem, MOKHO YBUAETH, KAaK PACCMATPUBAINCH CIIOPHBIE BOIIPOCHI, BRI3BAHHBIE C TIPECTYITHEI-
MU JICHCTBUSMH, BO3HUKIIIUME B 00IIECTBE B TOT MeproJ| BpeMeHU. Jaxke OOBHHSAEMBIN ObLT PUTOBOPEH K
MyOJIMYHOMY HaKa3aHUIO «3a MPECTYIHbBIC JCHCTBUSA, COBEPIICHHBIE HE TOJILKO Tepe] MOTSPIEBIINM, HO U
Ha OCHOBaHHMHM COBEPILICHHOTO MpecTynHoro aesHus (poena publica), koropoe cocTosio B Buae CMEPTHOI
Ka3HU WU JUIIEHUS CBOOOIBI MITU JTUIICHUS TPAKIAAHCTBA, WM TEIECHBIX HaKa3zaHWi, MO0 Naxe KOH(pH-
CKaIlli¥ MMYIIECTBA, MPUHOCAIIETO Ka3eHHYIO MOIb3y rocyaapcTBy [4; 218]. B momcropndeckue BpemeHa
[lerpa I cTpownuck creruanbHbie OTPsAbl TIOpeM. CHeruanbHO JUIs MOJUTUYCCKUX M PEIUTHO3HBIX Tpe-
CTYITHAKOB HCIOJbh30BAIHCh pacKONKH. Ho OCHOBHAS 4acTh TIOPEM COCTOsUIA M3 JEPEBSHHBIX JTOMOB. B TO
BpeMsI OHH TIPEHA3HAYAIKCH JUIS Pa3JIeIbHOTO COJICPKAHUS MPECTYITHUKOB, COBEPIIUBIINX MPECTYILICHHE,
U T€X, KTO MOTacuJI 3aJ0/DKEHHOCTh. )i apeCTOBaHHBIX XapaKTePHO ObLIO HOCHUThH NMPUHYEMTSHHHO KaHIa-

JIbl, HAPYYHHUKH, TJIEYEBBIE PEMHU. 32/IEP)KAHHBIX COIEPIKAIM TI0J] CTPAKEH BMECTE 0CYIKIIE U, U Jaxe
ObUIM CiTydad, KOTAA COAEpKajld BMECTE MYXKYMH C JKCHIIMHAMHU. DTO MOATBEP)KIaCE O TBYE OO0IIMX
MIpaBHJI COJEPKAHUS 3aKITIOUEHHBIX JUIs BCeX TIopeM [5].

Ha ceronmusimamii 1eHb, B cootBeTcTBHU ¢ KoHcTUTymMe# PecryOnnkn OCHOBHBIE IIpaBa U

cBOOO/IBI YeIOBEKa MPHU3HAIOTCA U TapaHTUPYIOTCA [6] ¥ MOTYT OBITH OTPaHMECHBIMRONEKO B TIOPSAKE M Ha
OCHOBAHMSIX, IPSAMO YCTAHOBJICHHBIX 3aKOHOM. KpoMe 3TOoro, B COOTBET! T. 9 Ilakta Opranuzauuu
OObenuHeHHbIX Haruii 0 rpayKJaHCKHUX M IMOJIMTUYECKUX MpaBax, MpH 16 nexabps 1966 rona, «HUKTO
HE JAOJDKEH OBITh MPUHYIUTENBHO apecTOBAH WM CONEPKAThCS B IJIE AbIIl MOXKET JIMIIUTHCS CBOOO-

II6I TOJIBKO HAa OCHOBAHMH 3aKOHA U B COOTBETCTBUHU C npouem HOBJICHHOM 3THM 3akoHOM» [7]. C
YYE€TOM MEXIYHAPOIHOTO M HAIIMOHATHHOTO 3aKOHOATEIHCTBA, 4B, TOM UHCIIC YTOJIOBHO-TIPOIIECCYABHOTO,
OJIHUM M3 TAaKMX MEXaHU3MOB SIBJISICTCS IIPOIECC IPUMEHEH CCUCHMI Ha TIEPBOHAYATIHLHOM JTalle B

BHJIE OTPaHUYCHUS CBOOO/I, MPUCYIIHNX MOJ03PEBAEMO
[To MHEHHIO U3BECTHOTO POCCUMCKOTO y4e

00BMHSIEMOMY.
cc@pa M.C. CtporoBuua, «Mepa MpeceueHus: —
OTO HEC MCpa HaKa3aHHWs: HaKa3aHUEC IMPUMEHIACTC Jny, Opu3HaHHOMY BUHOBHBIM CyaOM, COBEp-
NIMBIIEMY TPECTYIUICHHUE, & Mepa MPECEUCHUsT — K OOBHHSIEMOMY B COBEPIICHHU MPECTYIUICHHS, C
MPUMEHEHHEM Mep TpeceueHus (NMpU NPUBIGMEHUH B KayecTBE OOBHHIEMOr0), KOTOPhIE HE OKa3bIBAIOT
MIPEABAPUTEIHLHOTO BIUSHUS HA TIPUMEHE CYHOM HaKa3aHUS U pe3ybTaT pa3penicHus aenay [8].

B cBoem muccepTalioHHOM HCC BAH .B. KonockoBa, onpenesisisi JOMAIIHUA apecT, BbLACISIET
KOMILJICKC OTPAHUYCHHI, HA3HAYACMb! 0 TIO PEIICHUIO CYy/a, HAMMPABICHHOTO HA JIOCTHKEHUE OCHOB-

HOH LU MEP IPECEUEHUs, OCY B Y KOHTPOJIUPYEMBIX YTOJIOBHO-HCIIOJIHUTEIBHON HHCIIEKIIUEN
CPEIACTBAMH U CHJIAMU OPIaH TEJIBHOI'O CJICJCTBUS, YIIOJTHOMOYEHHBIX OCYIIECTBIISTh ONEPaTUB-
HO-PO3BICKHYIO JEATENBHOCT SIIMXCS B IPOU3BOJICTBE YroJIoBHOTO jena [9].

Ilo MHEHUIO Ke@3BEETH odeccopa FO.I'. OBunHHNKOBA, 0cO00E Ha3HAYEHHE MEPhl KaK JOMall-

HUW apecT 3aKII0YacTC €UYCHUHU COOTBETCTBYIOIIETO MOBEACHUS MOA03PEBAECMOr0 JTUO0 0OBUHAECMO-
TO C COfiep>KaHueM B X Ha3bIBAEMOM <JIETKOW U3OIISAIINUY, TO €CTh C COXPAaHEHUEM HX K€ TIPaB KaK Ha
MIPO’KUBAHNCB,CB (kBapTHpE) ¢ IPUMEHEHUEM OTpeeICHHBIX (KOHKPETHBIX) OrpaHu4eHni. Takum
ONpECIUTh ABE OCHOBHBIC (DOPMBI JOMAIIIHErO apecTa: ¢ YCTAHOBJICHHEM OXpaHbI
01 M30JIAIUA OT O0IIEeCTBa M 0€3 YCTAaHOBIICHUS OXPaHbl ¢ YaCTUIHOH m3ossimueit [ 10].

B cootBexcapuu c 1. 2 cr. 146 VIIK PK npexycmarpuBaroTcsi OHO WIH HECKOJIBKO OIpaHUYEHUHN MpH
m30paHny CIEACTBEHHBIM CYAhEH MEphI B BHJE JOMAIITHETO apecTa B OTHOIICHUH ITOJ03PEBAEMOT0, OOBH-
HSEMOT0 JTUOO TOICYANMOT0, 00E€CTICUNBAIOIINE H3OJISAIINIO TOBEeHNUs OT obmectBa [11].

ITo muenuto C.B. Konockosoit u JI.M. @eTuiieBoii, JaHHBIN BOIPOC HE UMEET CYLIECTBEHHOrO 3Haue-
HUA: C TOYKU 3PEHUS IPABOBOT0O PEKUMa MPUMEHEHUS U MPABOBBIX MOCIEICTBUN 3aKOH HE IETACT pa3inuui
MEX/Iy OTpaHUYEeHUSAMU U 3anpeTamu [12].

CopepikaHre MOJ CTpaXkei M0J03peBaeMOro, OOBHHIEMOrO JIMOO MOACYAUMOTO 3a COBEPIIEHUE yTro-
JIOBHOTO NMPaBOHAPYUICHUS BKIIOYAET CIy4yaH, YKa3aHHBIE B YTOJIOBHO-MIPOLIECCYATbHOM 3aKOHOAATENIbCTBE,
1 HaKa3aHWe B BUJE JINIIECHUS CBOOOIBI HA CPOK HE OoJiee TISATH JIET.

B cBs3m ¢ pa3BUTHEM COBPEMEHHOTO OOIIECTBA CYIIECTBYET MHOXKECTBO MPOOJIEM, B YaCTHOCTH, KpPH-
MHHOT'CHHAsl CUTyallis HECOBEPIICHHOJIETHUX, U3BMEHEHNE KAUeCTBCHHBIX M KOJIMYECTBECHHBIX MOKa3aTenei
MPECTYIMHOCTH — I10 ATOH MPUYHHE HEOOXOMMO C03/1aTh OoJee 2P PEeKTUBHBIE MEPHI.
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B nmocnennee Bpems HaOM0aeTcsl pPOCT YHCIA NPECTYILUICHUH Cped HECOBEPILIEHHOIETHHX JIUII, Ha KO-
TOPBIX OKa3bIBAIOT BIMSHUE HE TOJIHKO CONMATBHO-3KOHOMIYECKHE c(hepsl, HO M, B OCOOCHHOCTH, IICUXOJI0-
rugeckne GaxTopsl. B 0CHOBE KaXIOT0 MPECTYIUIEHHs, COBEPIIAEMOT0 HECOBEPIIICHHONIETHUMH, JIEKHUT OT-
CYTCTBHE HA/J30pa CO CTOPOHBI B3POCHBIX, OCCHPU3OPHOCTh M HHU3KHH YPOBEHb MOPAITbHO-TICHXOJO-
TUYECKOTo BocmuTaHus nereil. [IpuMeneHne Mepbl mpecedeHus: B BUAE COAEP)KaHUS MOJ CTpaXkeill B OTHO-
[IEHNH HECOBEPIICHHOJIETHUX 3aHUMAeT BAXKHOE MECTO B JOCYA€OHOM IIPOIIECCE, B OTOW CBA3H BO3HHUKAET
HEOOXOIMMOCTh BO BceoOIeM M3yYeHWH AaHHOTO Bompoca. HecoBepiieHHOIETHEro MoJo3peBaeMoro, 00-
BUHSEMOTO WJIM MOJCYAMMOTO, HAXOSIIETOCS B CIECACTBEHHOM HM30JATOpE, 00eCeynBaloT BCeMU HE00X0-
TUMBIM MaTepHUaIbHO-OBITOBBIMH YCIOBUSIMH, KOTOpBIe perynupyroTcs 3akoHom PK Ne353-I ot 30 mapra
1999 r. «O mopsaKe U yCIOBHAX COAEPIKAHUS CIENHATBHBIX TMOMEMICHHH B CIEIUANBHBIX YYPEKISHUSIX,
00eCcreunBaroIUX BPEMEHHYIO M30JISIMIO JIUI] OT 001ecTBay. B coorBercTBuu co cT. 31 3TOTO %€ 3aKoHa
MIPEeIyCMOTPEHO Pa3/IebHOE pa3MeIleHne 0103PeBaeMOoro, 0OBHHIEMOT0 00 OICYTUMOTO B KaMepax, B
YaCTHOCTH, TOBOPHUTCS, UTO «B MECTaX, BIEPBEIC MPHUBIEKAEMBIX K YTOJOBHOW OTBETCTBEHHOGEH, C JTyUIIeH
CTOPOHBI XapaKTEPU3YIOIINX B3POCIBIX JIUII, B3POCIbIC U HECOBEPIICHHOIETHHE COJACPKAECH OIIEIbHO, HE
cumTas 3a7ep>KaHHbIX, UCKITIOYAIONTUX MpaBoHapyIieHus» [13]. TS

B nmaHHBIT MOMEHT HaXOXKEHHE B KaMepe MOJKET IMOBJIUATH HA HECOBEPIICHHONRTH OTOPHIH ere
He c(hOpMHPOBAH MPECTYIMHBIMUA YMBICIAMH B3pPOCJIOr0. XOTS B MPOILIOM IO acNIbI, OOBHHSCMBIIA,
MOJICYAMMBIN, HE WUMEBIIUA KPUMUHAIBHOTO OMBITA, caM 10 cebe XapakTep Jy4IIed CTOPOHBI,
BMECTE C THM MOXXHO TPEAIoarath, YTo COIEpKaHUe MOJ CTpaxeil HecoRepiie €THEeTO0 MOXET CIIO-
COOCTBOBATh PACIPOCTPAHEHUIO MPECTYMHONW CyOKymbTypHI [14]. [ToaTo M IIeNIecO00pa3HbIM BMe-
CTO CO/IepKaHMs MO CTpakel HECOBEPILICHHOJIIETHUX N30paTh OHY U TUBHBIX MEP IIPECCUCHUS.

Pa3MenieHue HECOBEPIIEHHOJIETHETO B Cpelie, B KOTOPOU OH >KMBE PUHIIAIIAM TIPECTYITHOMN CyO-
KyJbTYpbl, MM TIPH JKETaHHU COMPOBOKIATH €r0 Mo TeM ke fip , OyIeT BBIHYX/IEHHBIM aJIalITHPO-
BaThCsI K BIMSHUIO BHEIIHUX (akTopoB. [IpectymHas cyOkynbTypa — 10 00pa3 >KU3HM JIF0JIeH, IpH KOTO-
POM HECOBEPIICHHOJIETHHE, TOACPKUBAIOIINE COOTBETCT KOHBI U TPaJHINHU, OOBbEIUHSIOTCS B
MIPECTYIHBIE TPYIIBL. 3aIep:KaHHbIe HECOBEPIICHH JUIA, KOTOPBIE OPTOOKCAIBHO HCIIONHSIOT
Tpaaullk U HEC BCTAIOT Ha ITYyTb MCIIPABJICHUA, T YTHUX HECOBCPIICHHOJICTHUX, HAXOAAUIUXCA
PSIOM C HUMHU, BBIMOJIHATH CBOM TpeboBanus. B T MOMEHT BCE MPETEH3UH COMPSIKEHBI C 0C000 KECTO-
KHUM TICHXOJIOTHYECKHM HAaCHUJIHEM, IPUIHMHEHUEM BD OpOBBIO, YTPO3aMH CEKCYaIThbHOTO HACWIIHS U Ja-
e cmeptu [15].

ITo muenuro 1.H. ®@armanoBa, «B T HEG\ITHX JIBYX—TPEX MECSIIEB HECOBEPILICHHOIETHUH OOBHHSIE-
MBI, COIEPXKABIIMICS MO CTpaXKken c HOM H30JISITOPE, OCTAETCA B €r0 MaMsITH HAa MPOTSHKECHUU
BCEU JKHU3HU, U 3TOT HECOBEPLICHHO]T 4acTo coBepiiaet peuuausy [16]. CuntaeM, 4TO BhICKa3aHHAS
aBTOPOM MO3UIIKS BEPHA, HO B AT BO3HHKAET BOIPOC, a B pe3yapTate HaxoxaeHus B CLU30 B Te-

YyeHHne 6 MecsIIeB, €CIIH €ro O nanpHeimeM? KoHewHo, B JaHHOW CHTYyallul BOCCTaHOBJICHUE (U-
3UYECKOT0 U MOPAIBHOTO B ,IBACT OTIPEICTICHHBIC TPYIHOCTH.
OBHOT'O 3aKOHOJATENILCTBA HAa3HAUCHWE HaKa3aHHs HECOBEPLICHHOJET-

HUM HC SABJISCTCS HaKa
CTH, HUCIIPABJICHUCM

HCO6XOZ[I/IM nu b P Ty HpO(l)eCCI/IOHaHLHOFO neaarora-rncuxojora, a He Co CTOPOHbBI COKAMCPHUKOB
B3pOCJIbL ydadax Jaxe HeCOBepIIIeHHOJIeTHI/Iﬁ HUCIBITBIBACT COCTOAHHEC <<¢)pyCTpau1/n/I», KOTO-
POC 3aKITIOHAE OM, 4TO OH 3a6ny>i<)1aeTcsI BO MHOT'MX HEPCHICHHBIX BOIIpOCaxX CBOCH KHU3HHU, CTAJIKHBa-

YTOOBI JaTh €MY XOPOIIYIO XapaKTEpPUCTHKY. B pe3ynprare aHaiM3a MHOTHX BOIIPOCOB KacaTebHO aqMUHH-
CTPaTUBHOTO, OPTaHN3AIIMOHHOTO ¥ IIPABOBOTO XapakTepa TpeOyeT MOCIeAYIOMIETO PeIeHus.

B ycnoBusx ¢popMupoBaHHsS HEraTUBHOM M COLIMAIbHOM HECTAOMIIBHOCTH, a TaKXKe YCUJIICHUS TeppOpH-
CTHYECKOH M SKCTPEMHUCTCKON OMAaCHOCTH JJIsl BCETO OOIIECTBA, CO CTOPOHBI MUPHBIX OpPraHU3aluil 1 coo0-
IIECTB, a TAKXKE OTIENLHBIX TOCYNApCTB BeJleTCS WHTEHCHBHAS padoTa 1O CO3JAHUI0 KOHTPTEPpPOpHCTUYE-
CKHMX, Pa3BeIbIBATENLHBIX MEP M IPEBEHTUBHBIX MEXaHU3MOB, obecneunBaromux 3¢ HeKTHBHYIO NpoduIak-
TUKY U MIPECEUCHUH TSHKKUX B 0CO00 TSHKKHUX MPECTYIUICHUH.

YkazaHHbIe BBIIIE 00CTOATENLCTBA XaPAKTEPU3YIOTCS, C OJIHOW CTOPOHBI, BRLICOKHMM YPOBHEM 0O0IIecT-
BEHHOW ONMAaCHOCTH JTAHHOW T'PYMIBI MPECTYIUIEHUH U TPYIHOCTHIO B X PACKPBITHH, PACCIEIOBAHUH H TIpe-
nynpexnaeHnd. C ogHOM CTOPOHBI, B 00pb0E ¢ TEPPOPUCTUIECKUMHU M SKCTPEMHCTCKUMHU HPECTYIICHUSAMHU
BHHUMAaHUE 3aKOHOJATENS yIeNsieTcs BOIIpocaM paBoBOi pernaMenTanuu. Hapsny ¢ pa3BuTHEM MaTepHalb-
HO-TIPaBOBBIX MHCTUTYTOB, Ha Hall B3IJIAX, ClIeAyeT oOpaTUTh BHUMaHHE Ha pa3BUTUE IPOU3BOACTBA YIo-
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JIOBHO-TIPOIIECCYaJIbHOTO U YT'OJIOBHO-HCIIOJHUTEILHOTO MEXaHU3MOB B OTHOIICHUU JIUI], OTHOCSIIUXCS K
paccMaTpuBacMOM KaTEerOPHH, M CBA3aHHBIX C 3THX YTOJIOBHBIX JICI.

B aT0#i CBSI3M OpraHU3alMoOHHO-TIPOIECCYANTbHBIN aclieKT M30paHusl Mephl TIPECEUCHUsT B BUJIE COCP-
JKaHUS TI0J] CTPaXXEH B OTHOIICHUU JIHII, MTOA03PEBAECMBIX U OOBHHSEMBIX B COBEPIIICHUU TEPPOPUCTHUECKUX
aKTOB W SKCTPEMH3Ma, TPeOyeT aKTyallbHOTO U JICTATEHOTO U3YUCHUSI.

Oco00 crenyer OTMETUTh, YTO KaTErOpHsl JIUII, COBEPIIMBIINX YKa3aHHbIC MPECTYIUICHUS, C 3a/iepiKa-
HUEM B CIICJICTBEHHOM H30JISITOPE MBITAETCS COBEPIIUTH JCHCTBHS, BIUSIONIUE HA COCTOSIHUE ICHUTSHIIHAP-
HOTO YUYPEXJICHUS U BHYTPEHHIO cpeay. B yacTHOCTH, TO103peBacMble, OOBUHICMBIE, TIOJCYANMBIC, HaXO-
nsammecs B CU30, akTHBHO MCTIONB3YIOT MCEBAOPEIUTHOZHYIO HICOJIOTHIO U d(PPEeKTUBHBIE CPECTBA BO3-
neiicTBUs. B kauecTBe J0Ka3aTeNbCTBA ATOTO, B pe3yibTare onpoca Ka3axcTaHCKOro HHCTUTYTa CONMAIbHO-
ASKOHOMHUYECKOU WH(pOPMAIMH U IPOTHO3UPOBAHUS, IIIABHBIM (PaKTOPOM, TPUBOISIIUM K JOBEPHIO, SIBIISIOT-
cst oomenue u otHomeHus (37,1 %). BTopbM 1m0 3HAYMMOCTH ABIISIETCS CAaMOCTOSITENTFHOE U3yUEHUE Pellr-
rHo3HOU JuTepatyphl (25,3 %), Biusaue npyseit — 12,6 %, tpamunmii B cembe — 11,2 % % sTHHYeCKO#
npuHagaexHocT — 6,5 % [17; 32].

Bmecte ¢ TeM, NMPaBoBOE 3aKPEIIEHHUE MPOLECCYATLHOM rapaHTHH 3aLIUThHI PAB,JERO 3aKOHHBIX
MHTEPEeCOB (PU3UUECKOTO JIUIA MPY U30PaHUU COOTBETCTBYIOIEH Mephl MpeceycHus, €Bs3 W ¢yM30IIAIH-
el INYHOCTH OT OOIIECTBA, PACIIPOCTPAHSCTCS ¥ Ha HAPYLICHUS TOH e KaTeropu &M o0Beme.

ITpodeccop B.U. Paguenko 3arparuBaeT BOMPOC O MOHITHU «0co0as ¢ . «PaHee mpakTuka
MPaBONPUMEHEHHS TI0Ka3ana, 4TO K JAHHOW KaTerOpUH MOXKHO OTHECTH rpyfilloBbIgwi€Na, TI0 KOTOPBIM JIH-

11a, OOBUHSIEMbIE B COBEPILICHUM HECKOJBKUX BHIOB HMPECTYIUICHHUH, CO MIPECTYIUICHUS] B Pa3HbIX
PErHOHAaX, U MO YrOJIOBHOMY JI€1y YCTAHABJIMBAKOTCS CJIOXKHBIE, JUIUT 1€) skcrepTuss» [18]. B aTom
cilyyae OOJIbIIOE 3HAUYEHHE B KOHTEKCTE MPUHLHUIA NPHOOpPETaeT co HWHAUKATOP TeppOpUCTHYUE-
CKOU MJIM 9KCTPEMHUCTCKOU AESTENbHOCTH. *

ITo cnoBam mpodeccopa DaBapia, «B KaueCTBE OCHOBHOT! UANBHOTO TPU3HAKA MOXKET OBITh B3ST
HUHCTPYMCHT KOHTPOJIA IMpoHuecca pajuKajin3alun, KOTOPbL HCTBC CJIY4acB ICPEXOAUT B OIacHBIN
AKCTpPEMH3M. 3Hasi, 4TO 37IeCh HET MPaBWIBHOTO IyTH, €K MOXXET CTaTh PaJuKaIH3UPOBAHHBIM,
B pE3yJIbTAaTC 4Y€ro HACUJIIbCTBCHHBLIC )Z[eI>'ICTBI/IH UBE BCPIICHUIO SKCTPEMUCTCKUX HeﬁCTBHﬁ... »
[19].

JanpHelmmii aHanu3 copepikaHus cT. 32 pacc AEMOT0 3aKOHA U MPAaKTHKa MPUMEHEHUS ero I1o-
JIO’)KEHUH TIO3BOJISIOT CAENaTh BBIBOJ O TOM, WTro yka3aHHBIE KaTeTOPWH JIMII MOTYT OBITh JINLIAMH, COBEp-
IMWBIIXMHU, HAIIPUMEDP, TAKKOC HUIIU 0co0 KKOC MPECTYIUICHUE, C APYTMMU 3aKJIIOYCHHBIMU B CIIy4dac UX
MTOMEIIEHHUS OTACTHHO OT KaMepHI.

B cBsi3u ¢ 3TUM TIPOSBIAETOH QT e 0apbepoB UTS pacIpOCTPaHEHHs B CpeJle CACPKHBAEMBIX pa-
JUKAJIBHBIX B3TJISIAOB U IECTPYKT 0 JIOTHH.

YuuTeIBas U3JI0KEHHOE quTacM HeﬂeCOOGpaSHBIM, Ha Hall B3rJiAJ, BHCCTH OIrpaHUYCHHA B
BHJIE 003aTeTHHOTO TPEOOB Ofpa3ieTbHOM COEp KaHUH JIUII, TIOJI03PEBAEMBIX WM OOBHUHSEMBIX B CO-
BEpIIICHUH aKTa Teppepu3Ma E€MUCTCKHUX MPECTYIUICHUI B YCIOBUAX MEHUTEHIIMAPHBIX YUPEIKICHHMN,
TaK)Xe JIOTIOJTHEHUE K cT. 32 aHanu3upyeMoro 3akoHa. YKa3zaHHBIE JTOTIOJIHEHUSI HEOOXOIUMO H3-
JIO)KUTH B CJIEIIYOII umu: «l[lomo3peBaeMble 1 OOBHHSIEMBIE B COBEPIICHUH TEPPOPUCTHUECKUX U
JSKCTPEMUCT cTymgeHui» [13].

Q] MHUPYET COOTBETCTBYIOLIME MPEANOCHUIKA JJIS CO3JaHMs HEOOXOAMMBIX YCIOBHUH,
WYHYI0 0€30MaCHOCTh CAMHUX )K€ YYaCTHHKOB YTOJIOBHOTO IpOIecca, MPEeTsTCTBYIOIINX
JanpHeue PIICHUIO YTOJIOBHBIX MPAaBOHAPYILIECHUH, TAKXKe K MPOTUBOJACHCTBUIO paccielOBAHUIO
CyZIeOHOMY paCCMOTPEHHIO YTOJIOBHBIX JIEN, MACCOBOTO PACHPOCTPAHEHUH TEPPOPUCTHUECKON U IKCTPEMHU-
CTCKOM WJICOJIOTHH, COKPBITHIO OT OPTaHOB IPEIBAPHTEILHOTO PACCIIE0OBAHMS, TPOKYPATyphI, CyJa U opra-
HOB, OCYLIECTBIISIIOIINX YTOJIOBHOE MIPECIIeJOBAHHE.

BBenenne cOOTBETCTBYIOIIMX YCIOBUI MPAKTUYECKOH MPaBONPHUMEHUTEIBHOM JEeSITENbHOCTH B JAHHOM
MPABOBOM TIOJIOKEHUH 3HAYUTENHLHO MMOBBICHT, HAa HAlll B3IJIsJ, IPEBEHTHUBHBIN 3QQPEKT U MPaKTHYECKYIO
1es1eco00pa3HOCTh MEpPHI MPECEUECHHUS] KaK CoAepKaHUe MO/ CTpakeld B OTHOILICHWH IOA03PEBAEMBIX JTHOO
OOBUHSIEMBIX B COBEPILEHUU TEPPOPUCTUUECKUX U SKCTPEMHUCTCKUX MPECTYIUICHHUH, a Tarkke 3 HeKTHBHOCTD
MPUMEHEHUS] UHBIX MPOIECCYalbHBIX MEXaHH3MOB B PEIICHWU 33/Ia4 YTOJIOBHOTO CY/IOIPOU3BOJICTBA TIO
YTOJIOBHBIM JI€JIaM U B OTHOIICHUHN HaHHOﬁ KaTeropuu.

[Ipu 5TOM B HEnsAX MpeaynpexaAeHHs U IPeceueHUs! aKTOB TEPPOpU3Ma, IKCTPEMHU3MA U APYTHX COBMeE-
CTHO COBEPIICHHBIX MPECTYILUICHHH HEOOXOJMMO YCHIIHMTh Pa3BeIbIBATEIHLHYIO, KOHTPPA3BEIbIBATECIHHYIO,
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OIEePaTHBHO-PO3BICKHYIO JCSITEILHOCTh M HETJIACHBIC CJICJCTBCHHBIC JICHCTBYSI B OTHOIICHUU JIMII, HAXOIS-
IIUXCSI B CJICJICTBEHHOM H30IISITOPE.

Cam miporiecc MPOTUBOJCHCTBUS MPECTYITHOCTH B COBPEMEHHOM OOIIECTBE COCTOUT M3 HECKOJIBKUX
ATaroB W MPHUHSATUS KOHKPETHBIX MEXaHU3MOB MTPEBCHTUBHBIX MEP, OJIHUM M3 HAIPAaBICHHUIA KOTOPBIX SBJIS-
€TCs BBISIBIICHHE U MPEIyNpekKACHUE MPECTYIUICHUH, COBEPIIAEMbIX B MCIIPABUTENBHBIX yupexaeHusx Ka-
3axcraHa. /lake B HEKOTOPBIX CITydasX MPECTyIHasl cpelia B OOIIeCTBE HAXOAMIACH O] BIUSHUEM CaMHX
JIUT], HAXOJSIIUXCSI B CIICICTBEHHOM H30JIATOPE.

B mocnenyromeM npemnycMaTpuBacTCs OCYIIECTBICHHE CKPBITOTO KOHTPOJIS 3a OCYXKICHHBIMH, CO-
CTOSIIIIUMH Ha IPOPHUIAKTHICCKOM Y4eTe, KaK CPEeICTBO MHIUBHYaTbHO-TTPOPHIAKTHUECKOTO BO3ICHCTBHSI.
OcylecTBlIeHHE CKPHITOTO HAI30pa 3a JIUIAMHU, COCTOSIIMMHU Ha MPOQUIAKTHYECKOM Y4eTe, PEeAnoiaract
MPUMEHCHHUE ONEePAaTHBHBIMU Pa0OTHUKAMU MOIPA3ACICHHUI UCITPABUTEIBHBIX YUPEHICHUH HEKOTOPHIX TaK-
THKO-TEXHUUYECKUX TPUEMOB. DTO, IPEKJIE BCETO:

— oTpeenieHre 00bEKTOB HAOIONCHHUS 1 aHAIN3 COOPAHHBIX TaHHBIX;

— BBIOOp MeCTa Ha TEPPUTOPUU YUPEKIACHHUSA, HEOOXOIMMOTO JIJIsl MPOBEICHUS BH3YajibHOTO HAOII0Ie-

HUS,

— OoTIpesielIeHre BPEeMEHH JTUTEFHOCTH HAOMIOIeHNS (PEKOMEHTyeTCs Yepes Kg 1 4aga);

— omnpezieNieHre crocoO0B HAOMIOACHUS C YYETOM €ro cyObeKTOB;

— ompezeNieHrne Mephl K pacuu@poBke MHUGPOB, MPETATCTBYIOIIUX TPOBO, POTIPHUATHIM;

— IPU3HAHUE CKPBITHIX NEHCTBHM, CBUACTEIbCTBYIOIINX O MMOATOTOBKE RICOB HHUIO MIPECTYIUICHUS,
CBOEBPEMEHHOE HCI0Ib30BaHUE HH(DOPMALNH, TOJyYCHHOH BO BpeMs Hal CHUS;

— KOPPEKTUPOBKA IEVCTBUI MOPa3AEICHNM, OCYIIECTBIAIOIINX W€ 3a JIULAMU, COCTOSIIUMU
Ha y4ere;

— NpUMEHEHHe 3aKperUIeHus pe3yIbTaToB HabmroeHus $a HEM OCYXIEHHOTO B NMHCHBMEHHOH,

rpadudeckoit u uHo popme [20; 10-14].

B nocyneGHOM Ipou3BOICTBE BO3HUKAET MIPOLIECCyal 08X0AMMOCTh B ITPOBEICHUH OTIEPATUBHO-
PO3BICKHBIX MEPONPHUATHH, a TaKKe HErJacHBIX Cle IX NEHCTBHI B Iporecce cOopa, o0paboTKH,
UCCJIEJOBaHUS U NPEJCTaBICHUS JOKA3aTeIbCTB B OTHO JIMII, HAXOMSIINXCS B CJICJACTBEHHOM W30JIsi-
TOpe, MOI03PEBAEMBIX WM OOBUHIEMBIX B COBEP U aKPa TEPPOPU3MA, SIKCTPEMU3MA, TOPTOBIIX JIFOAbMU
100 IPYruX 0CO00 TSHKKUX MPECTYILICHUI.

Takum 00pa3om, MpoaHAIN3UPOBAB OCOOGHHOCTH OCYIIECTBICHHSI MEpHI NIPECEYECHHs B BUJIE COIEpIKa-

HUS O] CTPakeH, Mbl MPUIIN K CIEAYIO 3yJIbTaTaM: BO-IIEPBBIX, IIUPOKOE IIPUMEHEHNUE HA MIPAKTH-
K€ CIIC/ICTBEHHBIMU OPraHAMU H CIIC]ICH TIbCH aTbTEPHATUBHBIX MEP K COJICPIKAHHIO TIOJ CTPaXKEH
pemwio 6bl MHOTHE BOTPOCHI, 710 OBl KOJHMYECTBO JIMII, O€3 3aTpaT KaKUX-THOO CPEJCTB B
CH30 u co3nano Obl BO3MOXKHO b COBMECTHOTO COJICpPKaHHUSI HECOBEPIIEHHOJIETHUX CO B3POC-
JIBIMH,; BO-BTOPBIX, COBEPUIICH OBMECTHOM JACATCIIBHOCTHU OpPraHOB MPEABAPUTEIBHOTIO CICACTBUA
W JTO3HAHUS, JTUOO0 H30JSITOP HOTO COJICPXKaHHMs, CICICTBCHHBIX U30JIATOPOB obecreunBaet npodu-
JIAKTUKY MPECTYTICHEI; , JICWCTBHSI, HAITPABJICHHBIC HA COBEPIICHCTBOBAHKE TOPSIKA JTHYHOTO
coJiep>KaHusl TIOZ03PEB BUHSEMOTO, ITOJICYTUMOTO B CIIEJICTBEHHOM H30JISITOPE 32 aKThl TEPPOPHU3-
Ma M TPECTYILICHHS 3 3Ma, MPUBOISIT K CHIXKCHHUIO TIPECTYITHOCTH.

T'PABMYCHUC KOHCTUTYLIMOHHBIX IIpaB " CBO60,I[ JINIL, HaXOOAIIMUXCsA B CICACTBCHHOM
Pa4Y€HHBIC Ha COACPIKAHUEC YKa3aHHBIX JIUI[ B CJICACTBECHHBIX H30JIATOpAX, CUHUTaA-

BaeT MHOKECTBO TPYIHOCTEH, CBSI3aHHBIX C IPOOIIEMaMH PECOITHATA3AIINH, KOTOPHIE BKITFOUAIOT:

— caMa MBICIIb OBITE B M3OJISIIIMH OT OOIIECTBA;

— pa3phIB CBsA3EH ¢ OIM3KUMH POJICTBEHHUKAMU;

— (U3MYECKOe U MICUXOJIOTHYECKOE JIABJICHUE CO CTOPOHBI HAXOSIIUXCS B OJTHOW KaMepe;

— aJIanTanys B KpUMUHAJIBHOM CyOKYJIBTYPHOM cpere;

— IPUYHMHBI PUCKA 3apaKEHUS OMACHBIMU ISl 3JI0POBbS U HEU3JICUYUMBIMH 3a00JIeBaHUAMU (TOHOpES,
CIIUNA) u ap.

C yueToM 3apyOeKHOTro ombIiTa, K npumepy, B CLIIA ucrnonp3oBaHue 3JEKTPOHHBIX CPEICTB KOHTPOJIS
MO3BOJIIET COKOHOMHTD B 4 pa3a OoJibllie 3aTPaT 10 CPABHEHHUIO C MCIIOJIHECHHEM UM HaKa3aHWs B TIOPbME.
Kpome toro, B CIIIA pacxoasl Ha 3JIEKTPOHHBIA MOHUTOPUHT COCTABISIIOT 10 14 mommapoB B neHb [21]. A B
ABCTpHH PacXo/bl Ha UCIOJIB30BAHKME DIICKTPOHHBIX CPEICTB cOCTaBIsAIOT 50 eBpo B AcHb, B0 Ppaniuu 30
eBpo B JeHb [22]. Mcxoms u3 3TOT0, KaKk MBI BHIUM, HCITOJIB30BAHUE JICKTPOHHBIX CPEICTB KOHTPOJIS IT0-
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3BOJIUT COKPATHTh PACXOJbI, BBIJICIIEMBIC 3 TOCYIapPCTBEHHOTO OKOJIKETa, a TaK¥Ke 00JETYUTh MPOIIECC CO-
[UAJIFHOM aJlaliTaIiHy.

B pesynpTare mmMpoKoro MpUMEHEHHs HHCTUTYTA JIOMAIITHETO apecTa v Mpodanyy B Ka4ecTBe albTep-
HaTHBHOW MEpPBI MIPECEUCHUS K COACPKAHUIO MO CTPAKEH MPUBOJUT K HECKOJIBKUM IMOJOKUTEIBHBIM BO3-
MOXKHOCTSIM, BO-TIEPBBIX, K CHIKEHHIO KOJIMYECTBA IOI03PEBAEMBIX, OOBHHIEMBIX M MOJCYTUMBIX, HAXO/S-
IIUXCS B CIIEACTBEHHOM H30JISTOPE, SKOHOMHUH CPEJICTB M CHUKSHHIO HATPY3KH.

Bo-BTOpPBIX, UCIOIB30BAHUE ANEKTPOHHBIX CPEACTB KOHTPOJIS MO3BOJSET YIPOCTUTH MPOIECC alanTa-
MU TI0JI03PEBAaEMOro, 0OBUHSEMOTO U MOACYAUMOTO B 00IIeCTBE. B-TpeThuX, NCIOIB30BaHUE IJICKTPOHHBIX
CPEICTB KOHTPOJS C y4ETOM MEXIYHApOJHOTO OIBITa CHI)KAET PelHUIUB MpecTymieHnid. [IockompKy 3TOT
WHCTUTYT HAaXOJWTCS HAa CTaJWH CTAHOBJIEHUS, 3aKOHOAATETh M YTOJOBHO-HCIIONHUTENbHAS WHCIIEKIIHS
JIOJDKHBI OPUEHTHPOBATHCS HA MEXKIYHAPOIHYIO MPAKTHKY, YTO MO3BOJISIET COBEPIICHCTBOBATH 3aKOHOJA-
TEILCTBO M TIPABOOXPAaHUTEIBHBIC OpTaHbI B 3TOH cdepe.

Baxnouenue
[IpumeHeHne Mep NpeceveHus YIOIHOMOUESHHBIMU OpraHaMH B BHJIC JOMAILHET ec TOJIOBHOM
CYJIOTIDOU3BOJICTBE SIBJIICTCS aJbTCPHATUBHONW MEPOH MPECEUCHUs COACPIKAHUIO TOfc #. JOCHOBHOE

0
[PUMEHEHKE JTOMAIIHETO apecTa JIM00 CONEePKaHUs MO CTPAKEN COCTOUT B Orpa@MM4CHKN [paB U CBOOOJ
IyTEM H30JISIMH MO03PEBAEMOT0 HIIM MOACYMMOro OT obmiectsa. [IpaBo Ha TAKKe JINYHYIO He-
IMPUKOCHOBEHHOCTL B YI'OJIOBHOM IIPOLECCE, €ro rapaHTud U YPOBEHL OCY TBJI 3alllUTHI ABIAIOTCA
BXHENIIMMH TOKA3aTENIMU J€EMOKPATH3AIMU OOIIECTBA, CIIYKAIIUM MO MPEANOCHUIKON CTa-
HOBJICHHS U Pa3BUTHs MPABOBOIO TOCYNApCTBa. B 9TOM CBA3M HEOOXOQ CTH M3MEHEHHs U JIOTOJIHE-
HHS B 3aKOHOJIATENILCTBO, PETYIUPYIOIIME MEPBI IPECEUEHHUS B KaueCTBE HETO apecTa U COepIKaHusI
HOJI CTPaKEH. L 4

Ha ocHOBe u3ydeHHsI TEOPETUUECKUX U NPAKTUUECKUX BOMPRCOB 38KOHHOCTU M MPABOIOPSIAKA OCYIIIE-
CTBJIGHUSI MEp IpeceyeHus! B BHJIE JIOMAIIHEro apecra u s TI0J] CTpaXKeil MOYKHO cAenaTh Cie-
JYIOIIUE BBIBOJBI:

Bo-niepBbIX, Ipy OPUMEHEHUU MEPBI MPECCUCHUS oJlepKaHUS MOJ CTPaKEU OrpaHUYMBAIOTCA
npaBa U cBOOOJA MOJI03PEBAEMOT0, OOBUHSIEMOT Y MOJCYINMOTO0, TEM CaMbIM IOPSIIOK U YCJIOBHS CO-
JepKaHMs 3aKJIIOYEHHBIX B CIEICTBEHHOM H30JISTOP HBI C MCIIPABUTENBHBIMH yupexaeHuaMu. OTcio-
Jla TIPaKTHUYECKU JIMIIAETCS CBOOOIBI COAEp recs B CIEICTBEHHOM u3oissitope. Lllupokoe npumeHeHue
JIOMAIIIHETO apecTa B KAYeCTBE ajbTepHA MEpBl NPECEUEHUs ISl CONEPIKaHUs MOJ CTPaKe MOXKeT
CHHU3UTH KOJIMYECTBO I10/I03PEBAEMBIX, @ IX WIN OCYXJCHHBIX, HAXOSIIUXCS B CIIEJICTBEHHOM H30-
JIATOPE, COKOHOMUThH CPEACTBA Wy CH @ Harpy3ky. KpoMme Toro, mupokoe HCHoIb30BaHUE JIEKTPOH-
HBIX CPEACTB KOHTPOJIS MHO3BOJ OBNECEMVTE TPOIIECC aJlaNTallMy TOJ03PEBAEMOTr0, OOBHHIEMOTO WIIH
MOJICYIMMOTO0 B OOIIECTBE. OJIHBIM ONBIT TIOKAa3bIBAET, YTO  MCIIOJIb30BAHUE JIIEKTPOHHBIX
CPEJCTB KOHTPOJISI CHUXKAET MIPECTYTIEHUH.

BO-BTOpLIX, TTOBBIIICHHN KTHUBHOCTHU OHepaTI/IBHO-pO3BICKHOI\;I ACATCIIBHOCTH MOXCT HpOHSOﬁTH
TOJIBKO B PE3YyJIbTATC C )5 ACATCIIBHOCTH OPraHOB IMPEABAPUTCIBHOIO CICACTBUA U JO3HAHUSA C CO-
B (&

TPYJHUKAMH H30JIST HHOTO COJIEP’KaHUs WM CIIEACTBEHHBIX H30JIATOPOB. DTO O3HAYAET, YTO I10-
J103pEeBaEMblid, OOBMHsIEMBIN WK TOACYAUMBIHA, Haxoxsmuics B CU30, nponomkaeT NpecTynHyO AesATelb-

e Ka MyTeW CBA3M C HCIIOJIB30BAaHUEM PA3INYHBIX METOAOB M IpHeMoB. [losToMy B
PECTYIUIEHUH OCYIIECTBIISETCS IyTeM pPa3BUTHS COBMECTHBIX MEp B OIIEpaTHBHO-
tbHOCTH. OTcrona cienyert, uto B il 4 1. 1 cT. 100 «comeiicTBrE B BBISIBICHUH W PACKPHI-
TUY TIPECTYIJICHNH, COBEPIIEHHBIX OCYXIEHHBIMH 10 NpuObITHA B yupexaenue» YUK PK B wactu cunraem
HEOOXOIMMBIM JTOOABUTH CIIOBA «COJICHCTBUE B BBISBIICHUH M PACKPBITHH MPECTYIUICHUH, COBEPILICHHBIX T10-
JI03pEBAEMBIMH, JIHIIAMH, SBISIFOIUMHECS OOBHHSIEMBIMH I10 JIeNTy». Beab MoJi CIOBOM «YYpEKACHUSY, YKa-
3aHHBIM B 3aKOHE, IOHMMAETCsI CIE€ACTBEHHBIM M30JATOP B BUJIE NEHUTEHIMAPHOTO ydpexaeHus. Bee aTo
BMECTE C ONEPATUBHBIMH paOOTHUKAMH WCIPABUTEIBHBIX YUPEKACHUN yCHIMBAET B3aMMOJICHCTBUE C OIle-
PaTHUBHO-PO3BICKHBIMU PaOOTHIUKAMH IPYTHX MPABOOXPAHUTEIBHBIX OPTaHOB;

B-Tpetpux, BHeceHue nomonHeHus B 1. 6 ct. 146 YIIK PK — 310 0TKa3 mo03peBaeMoro, 0OBUHIEMO-
r0 WIH MOACYAUMOrO OT MPUMEHEHHS IEKTPOHHOTO M JIPYroro CpeacTBa TEXHUUECKOrO KOHTPOJIS, TAaKkKe
HapylIeHNE PeXUMa U OTPAHWICHAN TIPY JOMAIITHEM apecTe.

Takum 00pa3omM, yKka3aHHbIE BBIIIE MPEATOKEHHS 10 COBEPIICHCTBOBAHUIO 3aKOHOIATEILCTBA, BBISB-
JICHHBIE B JICHCTBYIOLIEM YTOJOBHO-TIporieccyalbHOM Kojaekce PK M yroiaoBHO-HCIIOTHUTENTEHOM KOAEKCE
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PK, 103BOJUT pelIuTh MHOTHE BOIPOCHI, CBSI3aHHBIE ¢ MPUMEHEHHEM Mep MPECEUCHUS B BHJIC JOMAIITHETO
apecTa U COJIePIKAaHUS IO CTPaKEH.
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B.M. CmaTtnaes, E.K. JaypembekoB

b.M. Cmatnaes, E.K. [laypembexoB

KbLUIMBICTBIK COT iCiH sKypri3yle yiikKaMak skoHe KaMmay/Jaa ycray Typinjaeri
OyTapTnay mapajapbiH KOJJAaHYAbIH Kel0ip cypakTapbl

Makanaza coTka AeHiHrl MpoIecke KaThICYIIbl CyOBEKTiIep apachlHAAFBl KbUIMBICTHIK-TIPOLECTIK JKOHE
KBUIMBICTBIK-aTKAPYLIBUIBIK KaThIHACTAp[bl PETTEyre OaFbITTANFaH KOJJIAHBICTarbl XaJbIKapajblK JKOHE
YITTHIK 3aHHAMaHBl €CKepe OTBHIPBIN, YHKAMaK HeMece KY3CeTIEeH YCTalFaH afaaMAapAblH KOHCTHTYLHSIIBIK
KYKBIKTapbl MEH OOCTaHIBIKTApBIHBIH OY3BUIYBIHA K07 OepMey MpolleciHe epeKile Hasap ayJapbUIFaH.
Ocpiran OaifIaHBICTBI KYIIKTire, albIITATYIIEIFa HEMEce COTTATYIIbIFa KATBICTH KBUIMBICTHIK KyJanay op-
TaHAaphl )KOHE Teprey CyIbSCHIH YHKaMaKKa ally jKoHe KY3eTIeH ycTay TYpIiHIeri OynrapThay mrapanapblH
TaHJAy TPOIeAypacklHa >KaH-)KaKThl TalJay JKYpri3inreH. Artam aifiTKaHnma, OyirapTray IIapaiapsl ilriHae
yiize KaMaKTa jkKoHe KY3CTIICH ycTay/bl TaHIay OOMBIHIIA CTATUCTHKAIIBIK KOPCETKIIITEP I TanAai OTHIPHII,
OipkaTap cebenTep MeH Karnainapra OalilaHBICTBI KamMayla YCTayAblH Oanama anfplH ajly [IapachlH

KapakaTblH YHEMZeyre, KeHiHHEeH oleyMeTTiK Oeiimuenyre OaifmaHbICTBI KeiOip M9c$e i
MYMKiHZIK Oepeni. Ocbl OaFbITTa KOJIAAHBICTaFbl YITTHIK 3aHHAMaHBl «AIaMaapibl KO

a

OKIIayJIayJpl KAMTaMachl3 €TETiH apHaiibl MEeKeMellep/ie apHaibl yi-kailmaps! ycray TopTiol
Typansl» 3aHbIHBIH epexenepi MeH KP KpUIMBICTBIK-TIponiecTik KozieKci JIeHreiinae ay o anajsl.
KompganeicTarsl  HOPMAaTHBTIK — JEpEKKO3IEpIi, OKy-oNiCTEMENiK  JKOoHE F ebuerTepai,
CTaTHCTUKAIIBIK-KYKBIKTBIK TOCUIAEpAl JKalNblIay MEH >KaH-KaKThl Tajjayra eHe BIIl, Makaja
Ma3MyYHBIH/Ia aBTOPJIapbIH YHKaMaKTa oHe KaMaya YCTay TypiHeri Oynrap aJTapbIH KOJIAAHYIBIH
KBUIMBICTBIK iC )KYPTi3y TETIKTepiH KeTUINipy OemiriHaeri YChHBICTaphl Kopi, 1. ATaFaH YCHIHBICTAP,
aBTOpJIapABIH MiKipiHme, KazakcTaHHBIH coTKa A€HiHTI ic KyprizyiHze yial a TypiHzeri Oyiraprnay
IIapachlH TAMBITYABIH HAaKThI HPOIECTIK MEXaHM3MAEP/1 a3ipIeyMeH GaiiTa bl

¢
Kinm ce30ep: yiikamak, KYIiKTi, ailbINTANYIIbI, COTTATYIIBI, TEPIEy C Teprey M30JATOPBI, Ky3eTIeH
ycTay, NpoOanusuIbIK OaKbuIay, TEPPOPHU3M aKTiCi.
B.M. Smatlaev, Ye: rembekov

Some issues of the applicatio preyentive measures in the form
of house arrest and detent n criminal proceedings

Taking into account the current intern d national legislation aimed at settling criminal procedural
and penal enforcement relations bel he icipating entities in the pre-trial process, special attention is
paid to the process of preventing of the constitutional rights and freedoms of persons under house

ensive analysis is being carried out of the procedure for choosing
€ arrest and detention by the criminal prosecution authorities and the
spect, accused or defendant. Analyzing statistical indicators on the se-
particular house arrest and detention, there is a need to apply an alternative
which is explained by a number of reasons and conditions. As a result, this

investigating judge in re
lection of preventive

» In this direction, there is an analysis of the current national legislation at the level of
riminal Procedure Code and the Law of the Republic of Kazakhstan “On the procedure
he maintenance of special premises in special institutions providing temporary isolation of
society”. Based on the generalization and comprehensive analysis of existing regulatory

for the application of preventive measures in the form of house arrest and detention. These proposals are re-
lated, according to the authors, to the development of clear procedural mechanisms for the development of a
preventive measure in the form of house arrest in pre-trial proceedings in Kazakhstan.

Keywords: house arrest, suspect, accused, defendant, investigating judge, pre-trial detention center, detention,
probation control, act of terrorism.
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