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LEGAL MECHANISMS IN SHARED-EQUITY CONSTRUCTION

Turusbekova R.E., second-year master student in private law, Karaganda University named
after academician E.A. Buketov

A vibrant and developing segment of the real estate market, shared-equity building is‘becoming
more and more well-known as a calculated method of investing in and developing real estate. This
creative idea entails a number of parties with various interests getting together to work together
towards the realization of a building project as the shared objective. However, every shared-equity
building project has a complex web of risks at its core that must be carefully allocated, managed,
and mitigated. The smooth development of these kinds of projects depends on how well developers,
investors, consumers, and other stakeholders can manage these risks fairly:

The increasing popularity of shared-equity construction. has necessitated a thorough
comprehension of the legal framework supporting it. In order-for parties to participate in such
initiatives with confidence that risks are fairly distributed.and handled, legal frameworks are
necessary. This paper explores the complex world of legal processes in the context of shared-equity
creation. It aims to clarify the many legal frameworks.— contractual, insurance, regulatory, and
disclosure — that specify obligations and potential liabilities. This investigation, which has a strong
emphasis on risk allocation and management, seeks to shed light on the legal and practical aspects
of shared-equity building while also providing helpful advice for those navigating this challenging
terrain.

With shared-equity construction prejects becoming common in many countries and each with
its own set of legal, economic, and_ regulatory quirks, this essay provides a thorough rundown of the
legal environment around risk distribution. Through an analysis of diverse legal procedures
implemented in different countries, the aim is to offer an international viewpoint on the obstacles,
achievements, and developing patterns within this ever-changing domain.

We start by breaking’ down the basic legal frameworks that underpin the shared-equity
development process, such as insurance, contracts, risk allocation clauses, due diligence, and
regulatory compliance. Each of these processes is essential in determining how risk and
responsibility are shaped, and their interactions affect every project participant in a significant way.
In a time of fast urbanization, pressing ecological issues, and a constantly changing real estate
landscape, ~shared-equity development serves as an exemplar of cooperative innovation.
Nevertheless, the success of a shared-equity construction project is dependent on the effectiveness
of the legal structures that oversee it.

Contracts and Agreements. Construction contracts are legally binding agreements between
parties involved in a shared-equity construction project. These parties typically include the
developer, investors, contractors, buyers, and other stakeholders. The terms and circumstances
under which the project will be carried out are outlined in construction contracts. They outline each
party's tasks and obligations as well as project deadlines, payment plans, dispute resolution
procedures, and — most importantly — how risks are divided up between the parties. Particular
provisions in construction contracts assign different risks, including delays, overruns in costs,
modifications to the design, and performance problems. To handle various facets of risk
distribution, indemnity clauses, force majeure clauses, default termination terms, and change order
provisions are frequently employed [1].
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Some of the main contracts and agreements that structure the legal framework in the shared-
equity construction projects are presented in Figure 1 and will be discussed next.

main
contracts

= |

>
Figure 1. Common contracts and agreements in shared-equity construction-projects

Indemnification Clauses. These provisions outline who is in charge of paying for losses or
damages brought on by particular risks. An indemnity provision can, for instance, mandate that the
developer reimburse the other party (the investor, for example) for.any monetary damages incurred
if the developer causes a construction delay. Indemnity clauses are a typical tool used in
construction contracts in the United States for risk allocation. For example, according to statistics
from a research conducted by the American Institute of Architects (AlA), indemnity clauses are
found in 91% of standard form contracts in the United States [2].

Force Majeure Clauses. These provisions list uncontrollable circumstances — like strikes,
natural catastrophes, or governmental actions — that release the parties from their contractual
duties. Force majeure provisions clearly state that neither party is responsible for non-performance
under such conditions and allocate the risk of such situations. Force majeure clauses were a matter
of contention globally during the COVID-19 epidemic. According to a DLA Piper investigation,
force majeure provisions were included in over 95% of the construction contracts examined in
China. The pandemic's financial effects and project delays were addressed by invoking these
provisions [3].

Default and Termination Provisions. Contracts contain provisions that allow one party to end
the arrangement if the .other.fails to perform. By sharing the risk, this arrangement guarantees that
the defaulting party will pay the price for breaching the agreement, including fines.

Change Order Provisions. These clauses deal with modifications to the project's initial scope.
They divide the chance of unforeseen expenses and delays brought on by these adjustments. Change
order provisions, forinstance, outline how revisions to the original building plans would be handled
and funded‘in the event that a buyer demands them.

Dispute. Resolution Mechanisms. Contracts frequently include the process for resolving
disagreements. Arbitration, mediation, and litigation are common processes. The distribution of risk
can be greatly impacted by the methodology selected, as certain approaches may give preference to
one side over another.

Insurance. Insurance is a crucial legal tool for risk management and allocation in shared-equity
building. Insurance plans offer monetary defense against particular dangers and possible liabilities
that could appear throughout a building project. The parties engaged in an unanticipated incident
might share the financial effect by using these insurance options.

Insurance policies, presented in Figure 2, are essential for reducing and distributing many kinds
of risks, such as legal, financial, and operational hazards, in shared-equity building. For example,
Liability insurance is a typical practice in building in the United Kingdom. According to the
Association of British Insurers (ABI), insurance premiums for the construction sector in the UK
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were paid in 2019, totaling around £3.4 billion. The coverage included both public liability and
employers' liability insurance [4].

Professional liability
insurance guards against
mistakes in design and
construction, whereas
builder's risk insurance
covers harm to the project

A financial guarantee is
given by performance bonds
and assures that the
developer will carry out its
end of the bargain. The
issuer of the bond or

This insurance guards
against claims or title flaws
that can jeopardise the
project's ownership. It
guarantees that the insurer,

Liability insurance covers
claims related to accidents,
injuries, or property
damage on the construction
site. It allocates the risk of

during construction. These

insurance lessen the parties'

financial exposure by
shifting the risk of losses
associated to construction

not the owner or investor,
bears the increased risk of
title-related problems.

guarantee assumes
responsibility for non-
performance in the event
that the developer is unable

potential liabilities to the
insurer, reducing the
financial burden on the
insured party.

) to fulfil their obligations.
to the insurer.

Figure 2. Insurance types in shared-equity construction projects.

These policies help create a more effective risk management plan by protecting the parties
involved and guaranteeing the project's financial stability.and success by shifting the financial
weight of particular risks to insurers.

Risk Allocation clauses. To clearly assign certain risks, contracts can also include separate risk
allocation provisions in addition to specific terms. These provisions cover a wide variety of
potential problems and offer a thorough structure for allocating risk.

Due Diligence and Disclosure Obligations. Parties may be required by legal procedures to do
due diligence and provide information. For instance, developers would be required to notify
purchasers and investors of any substantial risks and project flaws. By doing this, it is made
possible for everyone to understand and evaluate the risks they are accepting. In several Canadian
jurisdictions, there are stringent disclosure requirements. For example, in Ontario, builders must
give purchasers information about building problems and a new house guarantee. Tens of thousands
of newly constructed houses are registered for warranty coverage annually, according to statistics
data from Tarion Warranty Corporation, an Ontario new home warranty provider [5].

Regulatory Compliance. Legal procedures may stipulate that certain rules and construction
norms must be followed. Legal fines and obligations may result from breaking these regulations, so
shifting the risk of noncompliance to the offending party.

With.its cooperative and multi-stakeholder structure, shared-equity construction is a dynamic
and cutting-edge method of real estate development and investment. We have explored the complex
web of legal frameworks supporting shared-equity building projects in this post. Our investigation
has shown how crucial a role these systems play in determining how risk is allocated and managed,
which in turn ensures the long-term viability of these intricate projects.

The main legal procedures that are included in shared-equity construction have been examined
throughout the paper, including insurance, contracts and agreements, risk distribution provisions,
due diligence, and regulatory compliance. When carefully planned and implemented, these
procedures specify the obligations, liabilities, and functions of each project member. They also act
as a vital framework for allocating and overseeing the many risks that building projects with shared
ownership entail.

The role of legal processes is crucial as shared-equity building projects continue to change in a
world characterized by growing urbanization, environmental imperatives, and shifting market
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dynamics. It is clear that negotiating the complex route of shared risk, shared rewards, and shared
prosperity requires a thorough grasp of and use of these systems.

In conclusion, the article has attempted to clarify the legal nuances surrounding shared-equity
construction and provides stakeholders with a thorough roadmap so they may navigate this
challenging terrain with assurance. The article is hoped to contribute to the long-term viability and
sustainability of shared-equity building by examining the legal frameworks supporting these
projects, so that the cooperative innovation that shared-equity construction symbolizes may keep
thriving in the real estate and construction industries.
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K BOITPOCY O TIPUMEHEHUN HOPM TIPABA OF OXPAHE HACJIEJICTBEHHOT'O
WMYVYILECTBA

I'nywikosa B.C., macucmpanm-1-2o Kypca, opuouueckoeo gaxyromema, Kapazanouncrkozo
yHugepcumema umenu axaoemuxa E.A.Bykemosa

Ha cerogusmnmii 1eHb TeMa 110 OXpaHE HACJIEICTBEHHOTO MMYIIECTBA IMpPHUBIEKAET K cede
MHEHHME YYEHBIX TEOPETHMKOB U IMPAKTUKOB U 3TO HE CIlydaiiHO. Beap y KaXI0ro rpaxiaaHuHa
Halle cTpaHbl €CTh IPaBO HacleaoBaHUs, KoTopoe rapantupyercs Koncrurynueit Pecnybnuku
Kazaxcran [1]. D10 03HAYaeT, YTO KaXIbli BIPaBE CAMOCTOSTEIBHO M MO COOCTBEHHOH BOJIE
pacnopsAUTHCS IPUHAICKAIMM €My MMYIIECTBOM Ha ciiydail cBoeil cMepTH. COOTBETCTBEHHO,
HOTapuyChl JOJDKHBI 3alMIIaTh HE TOJIBKO BO3MOXKHOCTb peaju3allMyd IIpaBa HaCIEO0AATENs
3aBelath MMYLIECTBO, HO M pEAJbHO 00eCneunBaTh IIpaBa HACIEIHUKOB Ha IOJIy4CHHE
HACJIEACTBEHHOI0 UMYILECTBA.

WHCTUTYT OXpaHbl HACJIEICTBEHHOTO MMYILECTBA MPEACTAaBIsIET cO00 COBOKYIHOCTh HOPM,
HamnpaBJICHHBIX Ha oO0ecredyeHHe 3aKOHHBIX HHTEPECOB IPEANoJaraeMbIX HAaCJIEJHHKOB.
KoMmmiekcHOCTh  MHCTHTyTa  OXpaHbl  HAclEeACTBAa  MPEOINpPENeNsseTcs  HeO0O0XOAMMOCTBIO
OpraHu3alK TOBBIIICHHON MPaBOBOM OXpaHbl CyOBEKTOB HACIIEICTBEHHBIX OTHOILEHHH B BUE
COBEpIICHMs] HOTapUaJbHBIX JAEeWCTBUNA. B CBA3M C 3TUM, Ha COBPEMEHHOM »JTare IMpolieMa
NIPAaBOBBIX TapaHTHH, OXpaHbl M COEPEKEHUs] HACIEACTBEHHOIO0 MMYIIECTBA IpHOOpeTaeT
SKOHOMHUYECKYIO U ITPAaBOBYIO 3HAYUMOCTb B YCJIOBUSAX HEAOCTATOYHON YPETyJINPOBAHHOCTH.

AKTyaJbHBIM M NMPAKTHYECKH 3HAYMMBIM Ha MOM B3IJIAJ SIBJISETCS pa3paboTKa MperiokKeHui
10 COBEPIICHCTBOBAHUIO IIPABOBOI'0 PETYIMPOBAHMS OXPAaHbl HACIEACTBEHHBIX MpaB. B yacTHOCTH,
HEO0X0/MMO H3yYeHHE JEeHCTBYIOIIEro Ipa)KAaHCKOTO 3aKOHOJATENIbCTBA, MPOBEICHUE aHAIN3a
MIPaBOBBIX HOPM, PETYIUPYIOUIMX BOMPOCHI OXpaHbl HACIEACTBEHHOIO MMYILIECTBA, 0OOCHOBaHUE
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