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Problems of understanding legal responsibility in modern law science

The article reviews problematic aspects of understanding legal responsibility within current theoretical con-
cepts in theory of law. Authors investigate the contents of such term as «legal responsibility» from perspec-
tives of negative and positive approaches to defining this legal category. Representation of legal responsibili=
ty is considered in a form of a complex phenomenon, including two forms of realization: voluntary (pg@sttive)
and state-forced (negative), from perspective implying unity of positive and negative aspects. Speeial atten-
tion is given to the study of native scientific literature, describing the viewpoints of Kazakh scientistsin mat-
ters of understanding legal responsibility. It is concluded that the absence of agreement of opinion does,not
allow to formulate the definition containing all the characteristics of the studied phenomenon. Howeyer, the
authors make an attempt to build up such a definition.
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For many years, special attention in legal science has been!traditionally given to the problems of legal
responsibility. Despite the fact that a great number of scientific worksiis devoted to the study of legal respon-
sibility, there is no concordance in legal science about the definition ofithis vital legal category. Legal re-
sponsibility is a complex and many-aspect phenomenon, due te,a namber of different and frequently contra-
dictory approaches to its understanding, the contents of the,termn defining it remain to be one of the most spe-
culative problems. Regarding this situation, A.S. Mozrdoyetsipoints out: «The problem of legal responsibility
deserves careful attention. However, there is no coscordance of opinions within scientific community about
the notion of the legal responsibility so far. There.arciover gen different definitions of it» [1; 211].

In law theory, legal responsibility acts ag one ‘of theyntegral parts, forms of types of social responsibili-
ty. Social responsibility itself, in turn, is understood/as a specific property of social relations, which is mani-
fested in human activities and is expressed in the®awareness or a possibility of the awareness of the socially
significant consequences of his actions. Along with legal responsibility, social responsibility includes moral,
political, public and many other forms‘and types of responsibility. In addition, the category of responsibility
is not only used in legal science. This term’is also used by social sciences, in particular, philosophy, psychol-
ogy, sociology and others, if isjusedito characterize different phenomena and depict different sides of sub-
jects’” behavior [2]. It is_important to note that legal responsibility is simply one of the forms of social re-
sponsibility, i.e. sociald@and legal@€sponsibilities interact as the general and the specific.

The study of problematic matters of understanding legal responsibility in modern law science, in our
opinion, is to bestarted with defining semantic value of this notion, without it there is no possibility of con-
ducting a validtanalysigyof its legal contents. A number of dictionaries denotes the term «responsibility» as
«the obligation,totake responsibility for the consequences of the actions taken; the possibility of being pu-
nished for the’podr performance in the result of a certain activity» [3; 740], «the obligation, imposed or taken
by someone,, togreport about one’s certain actions and take the blame for possible consequences» [4; 603],
«the mecessity, obligation to report on one’s activities, actions» [5; 468]. Judging from the above mentioned
definitions, it is possible to conclude that philologists reveal the contents of responsibility via the category of
«obligation», narrowing down this many-aspect phenomenon. In foreign theory and practice, for example,
along with the enlisted meanings, phenomenon of responsibility includes a lot more meanings: liability, ans-
werability, reasonability, precision, dependability, etc [6; 12]. The existing gaps in contents cannot correct
the situation with the number of present variety of diverse definitions of the term of legal responsibility,
which we are about to examine.

Nowadays, there are different approaches to defining this legal category. The most general vision, in
our opinion, is reflected within the view that separates the concept into the following groups: retrospective
(negative) approach to the definition of legal responsibility; perspective (positive) approach to the definition
of legal responsibility, and the miscellaneous approach which is closely related to both, uniting the general
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ideas of positive and negative sides. In addition, each of those groups has its own approaches, which to some
extent, brings even more discord and contradiction to the attempts of formalizing universal definition of legal
responsibility [7].

For a long time, the theory of law included only one point of view in understanding legal responsibility,
which is now named retrospective (negative) legal responsibility. Its essence is the point that legal responsi-
bility can only be attributed to already committed offensive action (legal offence). Being historically first to
start its development, the negative aspect of legal responsibility includes a huge variety of opinions about the
definition of legal responsibility and its legal nature.

One of the first definitions of the retrospective aspect of legal responsibility was formulated by
0.S. Ioffe and M.D. Shargorodsky, revealing it as «the measure of state enforcement, based on legal and so-
cial judgement, expressed in the application of the set negative consequences involving restrictions 6fiprivate
or proprietary nature» [8; 312].

L.S. Samoshchenko and M.Kh. Farukshin understand it as «the obligation, as the resultjef legal respon-
sibility, taking place in the situations, when a person definitely evokes negative consequencesiof his/her be-
havior, when those consequences act as the negative reaction of community to the actions of, thi§yparticular
person» [9; 42]. S.N. Bratus points out that «legal responsibility is state substantiated enforcement of duty
fulfillment» [10; 85]. According to the opinion of O.E. Leist, «legal responsibilityhis thesise of state en-
forcement measures, stipulated by the penalty of the norm violated in a gpecified procedural order, to the
person committing the offence» [11; 97].

N.I. Matuzov and A.V.Malko understand legal responsibility as «legal relations, emerging from the of-
fence, taking place between the state, represented by its special bodies, andithe offender, who is imposed to
suffer specific penalties and negative consequences for violating the regulations of law» [12; 447].
A.B. Vengerov perceives it as «the law established measures of treating the offender, including negative
consequences, used by the state bodies in state established manne\[1359101]. In turn, V.V. Lazarev consid-
ers that «legal responsibility is the measure of state enforcement, fori€ommitting offence, involving the penal-
ties of private or proprietary nature» [14; 241].

The author V.S. Nersesyants has his own point efwiewsdefining legal responsibility as «measure of le-
gal enforcement in response to the offence, stipulated by)the sanction of the regulation violated, applied
against the offender by a competent state body, ortan _administrative official in a proper legal manner»
[15; 522].

The definitions of legal responsibility>different from each other are present in modern legal encyclope-
dias as well. Thuswise, the legal encyclopedia edited by M.Yu. Tikhomirov defines it as «state enforcement
of fulfilling the demands of law, lawrelations, each side of which is obliged to be accountable for their ac-
tions as to the other sides, so to theWstate and community» [16; 503]. In Grand Dictionary of Law by
V.N. Dodonov, V.D. Yermakov, MhAl Krylova, the notion is formulated as «the obligation of offending sub-
ject to suffer the negative ¢Onsgquenges, substantiated by law regulations» [17; 721]. Grand Dictionary of
Law by A.B. Barikhin defines legal responsibility as «the obligation of offending subject to suffer the nega-
tive consequences, substantiated®y law regulations; the forced deprivation of certain amenities from the of-
fender, stipulated by the law and used by the state bodies» [18; 947, 948].

As it can befseen, thesnegativists» do not have a general picture, not to mention the absence of a gene-
ralized definition, of legal responsibility. In some cases, it is identified as the sanction, applied against the
offender, in"Some ‘Other cases, it is defined as a measure of state enforcement, expressed in certain negative
consequences taking form of restrictions of private or proprietary nature. There is also a case in which it is
gonsideredite be the obligation of the offender to suffer specific negative consequences. In all the other cas-
es, this peculiar legal relation between the state and the offender, against whom it is legal to apply the law
stipulated enforcement measures in a procedural manner.

In general, the retrospective aspect of legal responsibility can be characterized by the following quali-
ties: state enforcement, offence denouncement along with the subject of it, the presence of negative conse-
quences, procedural manner of implementation [19].

Starting from 1960-s, there was the beginning of a concept of perspective (positive) responsibility,
whilst the validity of its acknowledgment is substantiated by many works by law-scientists dedicated to it.
All those authors base their statement on the generally accepted postulate, that legal responsibility is a form
of social responsibility. The latter, representing a complex of obligations, appearing based on the demands,
stipulated within social regulations, can be expressed in two aspects: positive (perspective) and negative (re-
trospective). Consequently, it is necessary to admit the existence of perspective aspect of legal responsibility.
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Its supporters think that «positive responsibility emerges when one is initiating fulfillment of his/her duty,
not only when it is not being done properly, or against the regulations» [20].

However, just like the followers of the retrospective approach to understanding legal responsibility, the
understanding of legal responsibility by supporters of perspective concept is also debatable. According to the
opinion of B.T. Bazylev, «the essence of positive legal responsibility in embodied within the obligation to
follow legal regulations, which is supposed to be expressed in law-abiding behaviour» [21; 26]. Some partic-
ular scientists identify it as the use of positive reinforcement measures, consequently, B.T. Razgildiyev
claims that «positive responsibility may be based on criminal law, if this is directly stipulated in criminal law
regulations, providing citizens with the right to undertake strictly defined actions, aimed at fulfilling the du-
ties related to secure social relations from criminal offence against themy» [22; 152]. Others see the essence
of positive responsibility not as «an obligation to follow the rules of law, not in the rights andbligatiens of
citizens and state, but in their responsible behavior» [23; 19].

A number of authors identify positive responsibility as the element of personal legal status, naming'it a
status symbol. This is the point of view of E.V. Chernykh, according to him, «status responsibility is an ob-
jectively substantiated, state provided and secured necessity (obligation) of consciousfandioluntarily ful-
fillment of law regulations by participants of a legal interaction. It has a constructive and\regulative function,
being the example (model) of an actual responsible and proper behaviour» [24]. N-IaMatuzov has a similar
point of view: «status responsibility itself is positive responsibility, i.e. thé respongibility fom,proper fulfill-
ment of one’s obligations, moral and legal duty» [25; 214].

Both existing concepts (positive and negative) find support within‘the seientific community, there are
many notorious law scientists among the advocates of both concepts, involved in the arguments between two
sides. The results of this controversy is expressed in the existence of undoubted retrospective aspect of legal
responsibility, to the point of dogmatic assertion by certain authors about its exceptional nature, for example,
L.S. Samoshchenko and M.Kh. Farukshin state that «legal responsibilitypfrom the day of its genesis has al-
ways been the responsibility for the past, for the offence already, committed» [9; 43], as well as the existence
of still controversial positive aspect of legal responsibility, allowing to evaluate individual’s behavior, pri-
marily, from the perspective of being obliged to act legally valid, not out of fear of retribution.

However, as the time goes, there is more and moreiacknowledgement towards the rational, from our
point of view, postulate that responsibility in lawsis supposed to have multiple interpretation, both retrospec-
tive and perspective. From the middle of 1980-s and the,beginning of 1990-s, there was a beginning of the
concept uniting positive and negative in legal'eategory of responsibility, which is substantiated by the idea of
legal responsibility to be viewed as a complex infegrated phenomenon, possessing two forms of realization:
voluntary (positive) and state enforced (negative).

This position of defining the essenee of legal responsibility is supported by many scientists. According
to the point of view of V.N. Kudryavtsev; «legal responsibility is a specific institute of social control, stipu-
lating individual’s rights and obligations regarding the activities delegated, and legal or moral — positive and
negative consequences in case of their fulfillment or failure» [26; 297]. D.A. Lipninsky gives a definition of
legal responsibility asf«thetlegalFobligation of following and carrying out the demands, stipulated by law
regulations, realized in\law-abiding behavior, approved or encouraged by state, and, if violated, the obliga-
tion of the offender to, be"asSubject to judgement, restriction of material, legal or private rights and their reali-
zation» [27; 6519R.L. Rhachaturov considers that «positive and retrospective responsibility are the voluntary
and forcedsf6tms ofirealization of legal responsibility, which purpose is to reflect the correlation between the
dispesition afid sanction of the law regulation, positive legal obligation and measure of state enforcement,
since they are supposed to provide responsible behavior of law subjects» [28].

Certain authors propose to abnegate the terms «negative» and «positive» legal responsibility, because
they consider those names unsuitable and unacceptable. D.I. Bernshtein points out that those terms «accen-
tuateithe attention on the opposition of the aspects of responsibility, neglecting their unity, incorrectly re-
flecting the orientation and role of responsibility for legal offence» [29; 49]. V.V. Pokhmelkin writes: «fur-
ther preservation and use of the terms specified will create the impression of two types of responsibility ex-
isting independently within the law. Legal responsibility is unitary, just like any other type of social respon-
sibility» [30; 26, 27].

In native literature, the understanding of legal responsibility is also ambivalent. The analysis of scientif-
ic works by Kazakhstani authors in theory of state and law, and the works, directly related to the problem of
legal responsibility, indicates the predominance of retrospective approach in this matter. A.S. Ibrayeva, for
example, states that «legal responsibility is one’s necessity to undergo measures of state enforcement in case
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of committing offence» [31; 91]. D.A. Bulgakova identifies legal responsibility as «the application of legisla-
tion stipulated state enforcement measures to the offender, in a set procedural manner» [32; 90]. According
to the point of view of M.Sh. Kakimova, «legal responsibility is a form of legal enforcement, representing a
special law condition residing within one’s obligation to suffer certain adversities as the result of the offence
committed» [33; 135]. M.G. Shaigaliyev defines legal responsibility as «a special legal relation, appearing
on the basis of the offence committed, between competent state bodies, on one side, and the offender on the
other side, which results in certain negative consequences for the latter» [34; 11].

There are also supporters of our point of view, which is the unity of legal responsibility.
R.R. Nugmanov in his thesis work concludes that «concept of positive criminal (legal, in general) responsi-
bility appears to be rather promising. This approach to the problem of criminal responsibility suggests filling
it with its «own» contents, widening the range of criminal responsibility, allowing to step aside fromytradi-
tional view of criminal responsibility, which is represented as solely oppressive phenomenom contributing to
the enhancement of the role of positive behavior. And, what is crucial in this situation, as the,legal systefm in
general, so the separate branches of it, become unitary and complete» [35; 13].

Consequently, having taken an attempt to generally indicate the problems of understanding legal re-
sponsibility in modern law science, we come to the following conclusion. Legal responsibility is a complex
and multi-aspect phenomenon, legal nature and contents of which, in our opinionf"does not<allow to give it
any approximately complete definition. As we can see, there is no concofdance infunderstanding legal re-
sponsibility even within the framework of separate concepts, furthermoze, agreeing with the point of unity of
legal responsibility, when only the forms of its realization are differentiatedmveluntary (positive) and state
enforced (negative), formulating the definition, containing all the characteristics of legal responsibility is
nearly impossible, for the definition will become immensely «heaxy» in terminological sense, overloaded
and long.

However, resting upon the most attractive viewpoint to, us;ithe\ representative of «Scientific School of
Tolyatti», D.A. Lipninsky, we shall take an attempt to define'legal résponsibility, not having any claims to its
validity and omnitude. Then, from our viewpoint, legal ré€sponsibility is a complex of obligations, appearing
for legal subjects, expressed in voluntary submissiongensthe demands of law regulations (positive aspect), and
in case of offence — the obligation to undergo judgment, expressed in application of state enforcement meas-
ures (negative aspect), if needed.
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E.X. Ackapos, T'.3. KoxxaxmeToB

Kasipri 3aFBRIbIMbIHIA 3aHABIK KayaNKePLIJIIKTI TYCiHy MaceJiesepi

Maxanazd “KyKbIKag@EOpHACHIHBIH TEOPUSUIBIK TYXKbIPbIMZIaMachl OOWBIHINA 3aHABIK JKAayalnKepIIUIKTI
TYCIHYfIIH ©3eKLi KbIpJIapbl KapacTHIPBUIABL. ABTOpJIApMEH OCHl KYKBIK KaTeTOPHSCHIH aHBIKTayza
PETPOCHEKTHUBTIK (’KaFbIMCHI3) JKOHE ITEPCIIEKTHBTI (OH) KO3KapacTarbl «3aHIbIK XKayalKepIIUTiKy TepMUHIHIH
Ma3sMyHbI 3€pTTenni. 3aHIbIK SKayarnKepIIUTKTI MO3UTUBTI JKOHE HEraTHBTI KbIpiap OOHMBIHIIA Kypaeni
KyOBUTBIC) peTiHne o3 epKiMeH (TO3UTHBTI) KOHE MEMIIEKETTIK-MOXKOYpIK (HEeraTWBTi) JereH exi Typui
HBICAHZA alIbIll KOPCETeTiH Ke3Kapac Herismenai. KasakcTaHABIK FaubIMOApIblH 3aHABI JKayarmKepIIiTiKTi
TYCIHY OOMBIHIIA KO3KapacTapbIH AIBII KOPCETETiH OTaH/bIK dAeOUETTI 3epAelieyre aca Ha3ap aylapbUIFaH.
3epTTenin KaTKaH KYKBIKTBIK KYObUIBICTBIH OapIiblK GenrinepiHeH TypaThlH aHbIKTaMachlH Oepyre opTak Oip
KO3KapacThlH 00JMaybl MYMKIHAIK OepMell OThIpFaHbl JKOHIHIE KOPBITBIHABI jKacajabl. Anaiaa aBropiap
OCBIHJal aHBIKTAMaHBI KYPACTHIPYFa TAJIIBIHBIC XKacaFaH.

Kinm coe30ep: omeyMeTTiK jkayanKepIIUTK, KYKBIKTBIK JKayalKepHIUIK, KYKBIKTHIK >KayallKepIIiLTiKTiH
PETPOCICKTUBTI (TEpiC) aCIEKTIiCi, KYKBIKTHIK JKayalKepIIUTKTIH MEepPCIeKTHBTI (OH) acIeKTIiCl, 3aHIbl
JKAyanKepIIUKTI Ky3ere acelpy (opmamapel, KYKBIKTBIK MIiHJET, KYKBIK OY3YHIBUIBIKTBI COTTay,
MEMJICKETTIK MOKOypiiey Iapachl, BIKNAJI €Ty MIapachl, KYKBIKTBIK MiHE3-KYJIBIK, Mapanarray Iapachl,
KYKBIKTBIK JKayanKepIIiTiKTiH OipbIHFail TYXKbIPHIMIaMach.
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IIpo0JieMbl NIOHUMAHUSA IOPHINYECKON OTBETCTBEHHOCTH B COBPEMEHHOM
OPUANYECKON HAYKe

B nmanHo# craThe paccMaTpHBaroTCs IPOOJIEMHBIE ACTIEKTHI ITOHMMAHHS IOPHANYECKON OTBETCTBEHHOCTH
B CBETE CYIIECTBYIOIIMX TEOPETHYECKHX KOHLENLMH B Teopuu npasa. Hccnenyercs copepikaHue TepMHHA
«IOPHIMYECKasi OTBETCTBEHHOCTHY» C TOYEK 3PEHUSI PETPOCIEKTHBHOIO (HETaTMBHOIO) M IEPCIEKTHBHOTO
(TTO3UTHBHOTO) MOAXOA0B K ONpEAETICHUIO 3TOW MpaBoBoi kaTteropuu. OOOCHOBBIBAETCS MO3MLUS, PACKPHI-
BaIOIas FOPUANYECKYIO OTBETCTBEHHOCTb B €MHCTBE MO3UTUBHOTO M HETaTHBHOTO ACNEKTOB, KaK CIOXKHOE
SBJICHHE, WMeromee JBe (OPMBI peanu3anuy: J0OpOBOJBHYIO (HNO3UTHUBHYIO) M TOCYAAPCTBEHHO-
HNpUHYUTEIbHYIO (HeraTuBHYI0). OT/eNbHOE BHIMAHUE YACICHO M3YUCHUIO OTEUSCTBEHHOW HAYIHOU JHTE-
paTypbl, pacKphIBaIONel IMO3UIMH Ka3aXCTAHCKUX y9YEHBIX 110 BOIPOCY IOHUMAaHHS IOPHIUIECKOH OFBETCT-
BEHHOCTH. Pe3lomupyercs BBIBOJ O TOM, YTO OTCYTCTBHE €IWHCTBA MHEHHH IpaKTHUeCKH He T103BOIIIeT
copMyIIpoBaTh ONpeeeHne, coaepkaniee B cebe Bce MPU3HAKK HCCIEAYEMOro IPaBOBOTO (hEHOMEHA.
OJHaKO aBTOPAaMH BCE HK€ NPENPUHIMAECTCS HOIBITKA KOHCTPYHPOBAHUS IT0JJOOHOTO OIIpe/ieeH s,

Knrouesvie crosa: counanbHasi OTBETCTBEHHOCTb, IOPUMYECKasi OTBETCTBEHHOCTb, PETPOCIICKIMBHBIN (Hera-
TUBHBIH) aCMEKT IOPUANYECKON OTBETCTBEHHOCTH, NEPCHEKTUBHBIN (IIO3UTHBHBIN) acTIeKT IOPUABIECKON OT-
BETCTBEHHOCTH, ()OPMBI pealIM3alluy FOPUIMHYECKOH OTBETCTBEHHOCTH, IOpHAMYecKas 0fA3aHHOCTh, OCYX/ie-
HUE NPaBOHAPYIICHUs, Mepa TOCYJapCTBEHHOTO IPHHYKACHHS, Mepa BO3/eHCTBUs, MpaBOMEpHOe TOBeIe-
HHe, Mepa NOOMIPEHNs, KOHLETIIUS eJMHCTBA IOPUANIECKOH OTBETCTBEHHOCTH.
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