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International legal regulation of transboundary environmental pollution

This article deals with the problems of transboundary pollution of environment which currently acquired
global significance. These environmental problems pose a real threat to the external environmental security of
the country, consideration of which requires an immediate solution. The Provisions of the Basel Convention
on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Helsinki Conyvéntion
on the Protection and Use of Transboundary Watercourses and International Lakes, norms of the Water Code
of the Republic of Kazakhstan dated July 9, 2003, providing for the concept of «transboundary watersy.
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The concept of ecological safety of the Republic of Kazakhstan, 2004-2015¢[1;4], notes:
«Transboundary environmental problems include issues of water allocation§ pollution“of transboundary wa-
ters, air and soil, movement of hazardous technologies, materials and waste, the deyelopment of cross-border
mineral deposits, preservation of unique natural complexes.» The solutien jof transboundary environmental
problems, which pose a real threat to the external environmental security, is ensured by joint actions of
neighboring countries in the framework of international agreemefits. National'legislation plays important role
in the regulation of cross-border pollution. However, as a rul€; thistole will be derived from the adoption
and consolidation of relevant international legal rules.

The regulation of transboundary pollution by the normsyof Tternational law, in our opinion, requires
setting up and solving a number of problems. First, the legal \qualifications of this phenomenon as lawful or
unlawful is necessary. As a defining characteristic of the illegality of transboundary pollution should be con-
sidered as the presence of damage. Theory and practice ofiinternational law qualify as wrongful any signifi-
cant damage to one state by the acts in the territory oyunder the control of another state. This is evidenced by
customary international law, the current undérstanding of state sovereignty, the implementation of which
must not infringe the legal rights of other states.

In relation to the environment it isgnost cléanly expressed in the Stockholm Declaration (1972), where,
in accordance with the Principle 21 ds noti¢ed: «The state has, in accordance with the UN Charter and the
principles of international law, the sovereign right to use its own resources in accordance with its own poli-
cies on the environment and the duty; to e€nsure that activity within its jurisdiction does not cause damage to
other states or areas under itsfational jurisdiction.» Some of the decisions of international tribunals show the
wrongfulness of such activity.

Second, another dgmpeérntantgiSsue is to find the source of transboundary pollution — the causer of
transboundary damage. International law provides the methodology and means of identifying one or more
sources of pollutionjwhiehsaused the damage. Violation of such fundamental principle of international law
as the principlefef not'¢ausing damage entails the international responsibility of the causer of the damage.

Howeyers, théyfinding the fact of damage as the result of transboundary pollution and identification of
the source of pollution is not always indicative of direct intent to damage of the causer. It is known that envi-
rohmentalidamage can occur as a result of legal actions of one or more states. In this case, we can talk about
the absolute Tiability, especially if the transboundary harm is the result of legitimate use of so-called high-
riskésources.

As professor V.A.Vasilenko notes, «...in international law, there is no universally accepted legal norms
providing the obligation to compensate the damage, which was caused without guilt. This problem is solved
by means of special agreements, providing the duty to compensate damage caused by a certain sources of
increased danger» [2; 175]. From this it follows that the best way of development of international law, which
will provide liability and compensation for transboundary pollution is the development of the Convention's
norms. Conventional regulation is characteristically for the international legal regulation of transboundary
pollution. In November 1979, at the European high-level meeting on the environment in Geneva, the Con-
vention on transboundary air pollution on long distances was adopted. It was the first agreement in the inter-
national practice, which provided comprehensive regulation of interstate cooperation in transboundary air
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pollution and united most of the industrialized countries of Europe and North America. This Convention is
difficult to assess unambiguously. The one of disadvantages of this international act is the absence of specific
agreements regarding the scope and terms of the reduction of transboundary agreed pollutants.

The problem of transboundary movements of hazardous waste is the one of the problems of rapid indus-
trial development. The amount of hazardous waste, generated in developed countries, each year varies, but
continues to grow. Transboundary movement of hazardous waste means any movement of hazardous wastes
or other wastes from an area under the national jurisdiction of one state to or through an area under the juris-
diction of another state or to or through an area not under the national jurisdiction of any state, if such, trans-
portation affects at least two states.

Due to the large amount of hazardous waste disposal in industrialized countries, the legislation onthaz-
ardous waste management was adopted; it regulates the entire process (from the productiongof hazardous
waste prior to final disposal) to ensure the environmentally based using of hazardous and other wastes. New
processes are aimed at the reduction of waste amount. However, the problem of safe usingjand disposal of
hazardous waste is currently still relevant. Currently significantly increased costs for the usingjand safe dis-
posal of hazardous waste. These costs, coupled with restrictions on the using of faciliti¢s fofthe'disposal of
hazardous waste force many private producers to save material resources needed for the,cost of the safe use
and disposal of waste by exporting hazardous wastes to countries with unstable egénomicsyand less stringent
laws in the field of environmental protection. Therefore the majority of tran§boundary meyements of hazard-
ous waste take place between industrialized countries in accordance with demesti¢\law. In connection with
the advent of the present challenges of the export of hazardous wastejandsthe,illegal trade in hazardous
waste, developing countries have become «a dumping of waste.»

Held in June 1992 UN Conference on Environment and Deyelopment ih Rio de Janeiro adopted the
Declaration on Environment and Development — the list of principlesielating to the global environment and
development. Rio Declaration contains the basic principles of eeologically correct behavior of the interna-
tional community and the states at the present stage. From theypoititof view of the United Nations and the
participants, based on these principles of national intern@hand external environmental policies should con-
form to national and international environmental law_ order. The Declaration sets out the objectives for which
these principles were proclaimed. The main of them is the establishment of a new and equitable cooperation
on a global scale by establishing new levels of cegpetation among nations and peoples, the definition of pro-
spects of development of international envirofimental, lawy, the development of national legislation in the field
of the environment and the establishment of measurgs, which might be useful to maintain a favorable state of
the environment and its restoration. In aéeerdance*with the Principle 2 of the Declaration of Rio de Janeiro, it
emphasizes that states, in accordancgywith the UN Charter and the principles of international law, the sover-
eign right to exploit their natural resoutces to conduct their own policies on the environment and develop-
ment, are responsible for that activities and control that this activity does not cause damage to the environ-
ment in other countries or afeas beyond national jurisdiction. This principle confirms the Principle 21 of the
Stockholm Declaration and expresses the further development of the relationship to the environment. Rio de
Janeiro Declaration inf1992)cafi"be defined as the basis for cooperation on transboundary movement. The
success of the Declaration of/Rio de Janeiro in the creation of international law on the protection of the envi-
ronment will bedetemmined”by how the principles contained in it, will be implemented by states and will re-
main reflected mystate practice. Thus, customary law obliges states to cooperate in the field of environmental
protection@afdieontrol over transboundary pollution.

In 2003¢Kazakhstan joined the Basel Convention on the Control of Transboundary Movements of Haz-
ardous Wastes. and their Disposal, which made it possible to establish new rules for the declaration of haz-
ardous waste, prevent their subsequent entry into the territory of the republic under the guise of recycled ma-
terials and products. The Basel Convention was adopted on March 22, 1989, by 116 countries, entered into
forcelon May 5, 1992, it is composed of 29 articles and 6 applications. The main objective of the Convention
is to protect human health and the environment from the adverse effects that may be caused by the produc-
tion, management and transboundary movements of hazardous and other wastes. In the pursuit of this goal,
the Convention establishes a regime which is based on the following principles:

— reduction of hazardous waste to a minimum (the principle of minimization of hazardous wastes);

—if it is inevitable, to remove the hazardous wastes as close as possible to the source of production of

the waste (principle of proximity removal);

— the export of hazardous waste is prohibited in Antarctica and in countries that have prohibited the im-

port of hazardous wastes by national legislation;
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—hazardous wastes that are exported illegally or legally exported hazardous waste that cannot be re-

moved in a safe way in the country of destination must be re-imported into the state of export.

Analyzing the provisions of this Convention, it should be noted that one of the biggest controversies in
the development of the Basel Convention related to the definition of «hazardous waste». Firstly, instead of
adopting a definition of hazardous waste, Convention accepts a wide range of them, so there are 45 catego-
ries of wastes that are hazardous in the Convention. To qualify them as hazardous, these categories of wastes
should express one or more hazardous characteristics such as flammability, oxidation, toxicity. Second, if the
waste is considered hazardous in accordance with the national legislation of the country of export, import or
transit, waste will be treated as hazardous under this transboundary movement of all states included\in the
process of transportation [3; 134].

In 2000, Kazakhstan joined the Helsinki Convention on the Protection and Use of Transboundany, Wa-
tercourses and International Lakes (1992), which allows to form a uniform legal approachesfto solving prob-
lems of rational use and protection of transboundary rivers. This accession was caused by‘the fact that*®Ka-
zakhstan is one of the water-scarce countries of the Eurasian continent. Of the total surface water resources,
about half is formed outside the country, one-third goes through Kazakhstan to neighboring states:)Currently,
due to the increase of cross-border impact on international rivers, the tendency of reduction of patural surface
water resources is observed in our country. The very definition of «international rigemmwasifirst given in Art.
5 of Treaty of Paris of May 30, 1814, that defines an international river as ariver flowingthrough the territo-
ry of two or more states. In the legal literature on international law of rivers this definition has a comple-
ment — «and having access to the sea» [4; 5, 6].

International rivers are subdivided into the open the border rivers. Open international rivers are those
that have the freedom of navigation for commercial vessels 0f @ll nations”of the world. Border rivers
throughout, or in part, are the boundary between two countries and, ‘as‘arule, are subject to border regime.

In Barcelona Statute of 1921, in the Art. 1 is given the term,«navigable waterway of international im-
portance», which is all natural navigable waterway section,|the channel is shared and crossed by different
states.

Convention on the Protection and Use of Transboundaty Watercourses and International Lakes (1992)
first introduced the concept of «transboundary waters». Later, the term «transboundary waters» was given in
the Article. 15 of the Water Code of the Republie, of'Kazakhstan dated July 9, 2003. Transboundary waters
are any surface or ground waters which markj cross the'border between two or more states or are located on
the borders. Under the watercourse systemPrefers to/not only the surface, but also underground water, form-
ing a unitary whole and normally flowing, to one output. International watercourses have parts, which are
located in different states. The regim@,of watercourses defined by the agreement of the states, to the territory
of which they are associated. Each statethas the right to participate in the agreement. States are obliged to use
the watercourses so as to provide them thé'necessary protection. They are obliged to participate in the protec-
tion of watercourses in an ¢quitable‘manner, cooperate to achieve this goal [5; 139]. Transboundary water
management is complex_trelationships associated not only with the conditions and procedures for the use of
interstate water, but al§o with, thé"occurrence and termination of the right of the transboundary water objects
and subjects use, establishing the rights and obligations. The object of water use in the country is the specific
water bodies and‘water seuirces, and subject to transboundary water is the river, parts of which are located in
different states.‘€onsequently, the subjects of water management of transboundary rivers are the states, on
which terriforgathetransit river flows.

Theltights @nd responsibilities of these water consumers in the unity constitute the content of the right
of transboundary rivers management. They are defined by the agreements of the states that, in turn, deter-
minedthe amount and conditions of the right of use of transboundary rivers. The main purpose of
traisboundary water management is to comply with such a regime of water objects, which would provide a
comptehensive rational use of water, their economic use, protection, improvement of qualitative state, as
well as to prevent harmful effects on water bodies, i.e., prevent, control and reduce pollution of waters caus-
ing or capable of causing transboundary effects. According to the Art. 1 of the Convention on the Protection
and Use of Transboundary Watercourses and International Lakes 1992, transboundary impact means any
significant adverse effects arising from changes in the conditions of transboundary waters caused by human
activity, the physical source of which is situated wholly or partly in an area under the jurisdiction of a hand,
to the environment — in an area under the jurisdiction of the other side. These effects on the environment
include effects on human health and safety, flora, fauna, soil, air, water, climate, landscape and historical
monuments or other physical structures or the interaction among these factors; they also include effects on
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cultural heritage or social economic conditions resulting from alterations to those factors [5; 141]. Since join-
ing the Convention, the Government of the Republic of Kazakhstan signed a number of bilateral agreements
with the Russian Federation, with the Government of the Kyrgyz Republic, with the Government of the Re-
public of Uzbekistan, with the Government of the People's Republic of China. These agreements of Kazakh-
stan, regarding transboundary waters, leave no doubt that at the international level, Kazakhstan is ready to
cooperate fully with its neighbors to ensure rational use and protection of these waters. Kazakhstan is ready
to take responsibility for the unilateral actions of national water and other organizations, if such actions cause
damage to a neighbor. Similar commitments are for the contractual partner of Kazakhstan.

These agreements do not take into account the need to regulate international relations in the national use
of the spillway area of transboundary rivers. It is known, for example, that if the upper reaches of the tivers
are in the mountains, the reckless felling of forests and other vegetation can lead to flooding sutferédaby\the
inhabitants of the lower reaches of the river. Another situation — the parties have mountains, if they need
water, they can try to speed up the natural melting of glaciers and snowfields, applying blagkening of them
(such experiments were conducted in the Tien Shan mountains on the Chinese side). But if these measures
will lead to flash floods on the border rivers, it cannot be regarded as an internal affair of, thepparty that
caused the floods. Apparently, these cases should be negotiated in advance in bilaterallagreements of coun-
tries related to the use and protection of transboundary rivers. International law knows theyproblem of water
relations in the complex, as the unity of water that forms the entire trangboundary river basins, including
tributaries, and not only them, but also the catchment areas. This is clearly Written {in the so-called «Helsinki
Rulesy», adopted by the International Law Association in 1994, the textsyof theyagreements contain a refer-
ence to the «activity» on the one hand, which leads to damage and loss from a neighbor. At the same time,
however, the ability of illegal inactivity, which can lead to negative consequences, is ignored. We must as-
sume that this omission is the omission of agreements. But imprope@ractivity (or inactivity) of organizations
responsible for the operation of facilities is only one aspect of the,matter: Harmful effects can occur regard-
less of the operating structures, primarily as a result of delayed, transfer of important water resources infor-
mation. The agreements provide for the obligation of th@ypartiesito exchange such information, but do not
say anything about the responsibility of the party beeause ofithe slowness (in providing information) which
damaged the other side. We must assume that anyanctions would be appropriate in these cases. Moreover,
if one side did not systematically provide the other side for'the necessary information, even if it did not lead
to damages and losses, such carelessness shotild entail certain sanctions against the faulty part. If to support
this point of view, we must recognize the geedito conclude special agreements (or preparation of special pro-
tocols), which would determine the objectivity, the amount, time and procedure for the exchange of infor-
mation between water treaty partnerss

Thus, in accordance with the Art:“343 of the Water Code of the Republic of Kazakhstan mechanism of
international cooperation in the use and protection of transboundary waters provides for the restoration of
ecological systems disturbed by!transboundary impact, the joint financial and technical participation in the
management, regulation and protection of transboundary water cooperation with neighboring countries in the
field of unification offfthe legal®ffamework, creating uniform monitoring systems, the development and im-
plementation of joint programs for the protection and restoration of transboundary water and related envi-
ronmental systems, attraction of funds of international organizations for these purposes, creating, if neces-
sary, international bodies for the management of transboundary waters for the joint implementation of inter-
state and intétgovernmental agreements on the use and protection of transboundary waters, ratified by Ka-
zakhstan, joint s¢ientific and technological research to solve water problems et al. [6; 12] The ecological ba-
sis foryinternatignal cooperation in the use and protection of transboundary waters should include compensa-
tion liability for damage caused by the guilty side, resulting from transboundary impact. New, higher de-
mands on the organization and management of modern water management, rational, economical use and
strictiprotection of available water resources have found legal consolidation in the Water Code of the Repub-
lic of Kazakhstan. Due to the fact that now the Republic of Kazakhstan is a sovereign state, there is need to
include in the Code the special provisions on the regulation of the use of waters located on the territory of
several states, and with the border waters. These provisions are reflected in the Water Code of the Republic
of Kazakhstan.

Based on the foregoing, we believe that the most effective means of legal regulation of transboundary
pollution are preventive measures, i.e. legal measures to prevent such pollution. Preventive measures are the
most appropriate and are playing an increasing role in protecting the environment as the means of national as
well as international law. Thus, today there is a system of international rules governing the different types of
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cross-border pollution. Overall, however, the existing rules do not fully meet modern environmental re-
quirements, the current level of science and international cooperation. In our opinion, the further develop-
ment of international legal regulation of transboundary pollution should follow the path detailing and con-
cretization of norms contained in international treaties, conventions. To succeed in the fight against cross-
border pollution, a combination of factors, both objective and subjective (arms control, mutual trust and co-
operation in the relations of states). In order to prevent the elimination of environmental threats with cross-
border nature, there is the need to solve transboundary water problems by promoting initiatives of Kazakh-
stan to join the Central Asian states to the Helsinki Convention, as not all countries in the region have joined
it and therefore did not take measures to ensure the use of the flow of transboundary waters in a reasgnable
and equitable manner, avoid the potential transboundary impact of the release of hazardous substances, the
implementation of the principle of «polluter pays». A special role in this problem belongs todegaluseholars
through deep theoretical study of the problem of transboundary pollution, development a sef of legal means
and mechanisms of its limitations, development of practical recommendations.
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M.T.InuscoBa A€, Hyprxanosa

Ka3zakcran Pecny6mkacpiHaa KOpmaraH TAOUFH OPTAHBIH
TPaHCHIEKAPAJIBIK JACTAHYBIHIKYRBIKTBIK pPeTTeyaiH Maceenepi

Makana KopIuaraH TaOWFH OpTaHBIH TPaHCIIEKapajbIK JACTAHYBIHBIH MaceJelepiHe apHalFaH, oJI Ka3ipri
TaHJA FaJaMJBIK MaHbBI3Fa He. AFaIMBIIT DKOIOTHIIBIK Macele MEMIICKETTIH JKOJOTHSIIBIK Kayilci3/irine
IIBIHAMBl CHIPTKBI Kayill TOHTIPET0JIapAbl KapacThIpy [epey IIeNIiMIl Tamam eTeTiHAIr JoJIeNIeHIeH.
KayinTti kanaplkrapapl TpaHClieKapa bk TackMainjay MEH OJNapibl KO0 YIIiH 6akpuiay Typansl basembaik
KOHBEHLMSAHBIH epexeiepl, TPAHCUICKAPANbIK CY aFbIHIApbl MEH XaJbIKapalbIK KeJAepAi KOopray MeH
naiianany Typajibl XenpCHHKHAE KaObuiganraH KOHBEHLUMSIHBIH, «TpaHCIICKapajblK Cyjlapy» TYCIHITiH
kapacteipaTsia 2003 k. 9 mrinfgene kabsuiganran Kasakcran Pecrybnnkaceinbiy Cy KOAEKCIHIH HOpManapbl
TaJIaHbL.

M.T.UnbsicoBa, A.C.Hypxkxanosa

Ip66.1eMbI NPAaBOBOI0 PeryJiMpoOBaHUS TPAHCTPAHUYHOIO 3arPsA3HEHUS
OKpY:Kawlueii npupoaHoii cpeasl B Pecnydimke Kazaxcran

Crathsl MOCBsIIIIEHa MpoOJIieMaM TPAaHCTPAHMYHOTO 3arps3HEHUs OKPYKaroLlel MPUPOIHOM cpebl, KOTOpbIe
npuoOpenu B HacTosliee BpeMs riiodansHoe 3HaYeHne. OTMEUYEHO, YTO JaHHbIE KOJIOTHYECKUE MPOOIeMBbI
MPEICTABISIOT PeaTbHYI0 BHEITHIO YIPO3y 3KOJIOTHUECKOH O€30MacHOCTH CTPaHBI, UX PACCMOTPEHHE Tpe-
Oyer Oe3zoTnaratenbHOro pemieHus. Anammsupyrotcs [lomoxenust baszenbckoit KonBeHmmu o koHTpose 3a
TpaHCTPaHUYHOM NepeBO3KON OMACHBIX OTXOAOB M UX yaayieHneM, XenbcuHCKod KonBenmum o6 oxpaHe n
UCIIOIE30BAHUN TPAHCTPAHWYHBIX BOJOTOKOB U MEXYHapOIHEIX 03ep, HOpMbI BoxHoro xoznexca Pecry0im-
xu Kazaxcran ot 9 urons 2003 r., npeaycMaTpUBArOLIEro IOHATHE «TPAHCITPAHUYHBIE BOJBDY.

154 BecTHuk KaparaHgmHckoro yHusepcurteTa



International legal regulation of transboundary ...

References

Kazakhstanskaya Pravda, 2003, 10 Dec.

Vasilenko V.A. Responsibility of states for internationally wrongful acts, Kiev: Vishcha shkola, 1996, 267 p.
International Environmental Law Cooperation: textbook, Almaty: Daneker, 2001. — 250 p.

Collection of Documents on International Law, vol. 4, under general ed. of E.A.Idrisov, Almaty: SAC, 1995, 321 p.
Guriev S.A., Tarasov N.I. International river right, Moscow: Intern. relationship, 1993, 265 p.

Water Code of the Republic of Kazakhstan dated July 9, 2003, Ne 481, http://adilet.zan.kz/rus/docs/K030000481

O

AN N AW N =

Cepus «[lMpaBox». Ne 2(78)/2015 155





