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Historical stages of formation and development of the institution
of constitutional review in Kazakhstan

The article examines the main milestones of the establishment and development of the institution of constitu-
tional review in the Republic of Kazakhstan in the Soviet era and at the initial stage of the transition period of
the development of this institution. The author focuses on the origin of the bodies of constitutional reyiew and
supervision, given the author's classification of the periods of the evolution of the constitutional{review in
Kazakhstan. In the article the questions of development of the constitutional bases of the legal statusief bo-
dies exercising the functions of constitutional review and supervision are disclosed. In particular, the original
legal approaches to registration of their powers and activities, as well as subsequent changes arg analyzed. ‘At
the same time, attention is drawn to the fact that, in accordance with the Constitutions of the Republic of Ka-
zakhstan, the institution of constitutional review has been transformed, as well as legislativesmodernization of
the legal foundations and status of bodies of constitutional review.
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The need for constitutional review is conditioned by the need toymaintain the regime of constitutional
legality in our state. It manages its society through the adoptiomyofilaws, by-laws, which contain the legal
norms governing a variety of relationships. Effectiveness of legality lies in its full provision by all state bo-
dies. However, a special institution of state power is requited, \ensuring the supremacy and direct effect of the
norms of the Basic Law. Such an institution is constitufional teview [1; 18].

The Institute of constitutional review is one of'the most effective means of legal protection of the Con-
stitution. It is a dynamic legal phenomenon thatgundergees various transformations depending on the real
historical conditions prevailing in the state. Identificatiomyof the legal regulation specifics of the constitution-
al review functioning in the country is possibleion the basis of an analysis of the development of the constitu-
tional process.

For almost three centuries Kazakhstaniwas a part of the Russian Empire and then the Soviet Union,
therefore the development of thenstitution of constitutional review in the country is inseparably linked with
the evolution of the legal systems ofithe metropolis, various legal institutions and mechanisms of state power

In general, the constitutionalprocess shows that the Republic of Kazakhstan is not using the world's ex-
perience of constitutionalism blindly, but takes into account the national, cultural features of the state, that
relies on the Constitution asthésocial and legal value of society.

The issues of the'@volution and periodization of the development of constitutional review are the subject
of study in the K@zakh [egal literature. So, M.S. Beybitov distinguishes two historical stages in the formation
and developmentyof thelinstitution of constitutional control in Kazakhstan: The first is the «Soviet» stage, the
second is ghe Stagetin the formation of the constitutional review of a sovereign and independent state, begin-
ninggwith the"addption of the Constitutional Law of December 16, 1991, and up to the present [2; 29]. «So-
yiet» periodyisgeharacterized by the Kazakhstan scientists-lawyers by the presence of parliamentary constitu-
tionalfreview [2; 29]; by the existence of a specific constitutional-control system, in which the functions of
comstitutional control and supervision belonged to the highest organs of state power of the USSR [3; 12].

The origins of the constitutional foundations of the establishment of the institution of constitutional re-
view in Kazakhstan date back to the Constitution (Basic Law) of the Russian Socialist Federative Soviet Re-
public (RSFSR) adopted by the V All-Russian Congress of Soviets of July 10, 1918 [4]. The body that exer-
cised the supreme constitutional review was the All-Russian Congress of Soviets, which had supreme power
in the country. Its competence included the adoption, amendment and addendum of the Constitution of the
RSFSR, the abolition of regulations that are contrary to the Basic Law. In the period between the All-Russian
Congresses of Soviets, the supervisory powers passed to the All-Russia Central Executive Committee of the
Soviets (ARCEC), to the Presidium of the All-Russian Central Executive Committee, to the Council of
People's Commissars of the RSFSR.
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Thus, according to Article 31 of the Constitution of the RSFSR of 1918, the All-Russian Central Execu-
tive Committee of Soviets is the supreme legislative, administrative and supervisory body of the Russian So-
cialist Federative Soviet Republic.

In accordance with Art. 32 of the Basic Law of the RSFSR of 1918. The All-Russian Central Executive
Committee of Soviets gives a general direction for the activities of the Workers 'and Peasants' Government
and all organs of Soviet power in the country, unites and coordinates work on legislation and administration,
and oversees the implementation of the Soviet Constitution, resolutions of the All-Russian Congresses of
Soviets and Central bodies of Soviet power.

M.S. Beybitov outlines the following features of the constitutional review of this period. First, the trans-
fer by the Central Executive Committee of the USSR and the Presidium of the Central Executive Commiittee
of the USSR of certain functions of constitutional control to the Supreme Court of the USSR, ywhichewas\en-
shrined in the Regulations of the USSR Central Executive Committee on the Supreme Cougt’of the USSRiof
November 23, 1923 (constitutional control was a function of general supervision). Secondlythe prosecutor's
supervision was established [2; 21].

In the first Constitution (Basic Law) of the USSR adopted by the Central Executi¥e Committee of the
USSR (CEC of the USSR) on July 6, 1923 and finally approved by the Second All-Union Congress of So-
viets on January 31, 1924 [5], the function of constitutional review was also assignedyto theshighest state au-
thorities - Congress of the Soviets of the USSR, Central Executive Committee ofithe/dUSSR, Presidium of the
Central Executive Committee of the USSR. At the same time, the Constitution of.the USSR in 1924 con-
tained Chapter VII «On the Supreme Court of the Union of Soviet Socialist Republics» [5].

The competence of the Supreme Court of the USSR, according to the Constitution of the USSR in 1924,
included the following: giving the Supreme Courts of the Union'Republics guidance on issues of all-Union
legislation; consideration and protest against the Central Executive\Committee of the USSR on the proposal
of the prosecutor of the Supreme Court of the USSR resolutions, decisions, and sentences of the Supreme
Courts of the Union republics for reasons of their contradictions with the all-Union legislation, or because
they affect the interests of other republics; giving conclusion$ atthe request of the Central Executive Com-
mittee of the USSR on the legality of certain resolutionsyof the Union republics in terms of compliance with
the Constitution; resolution of judicial disputes betweenjthe union republics; consideration of cases on
charges of senior Union officials in crimes by office [§]. Thus, the Basic Law of 1924 also established for the
Supreme Court of the USSR the power to exetCise constitutional control.

According to the Constitution of thepUSSR in1936"the function of constitutional review was vested
Presidium of the Supreme Soviet of the®USSR. This function was fixed in such, for example, the powers of
the Presidium of the Supreme Soviethof the®WSSR, as the control over the observance and fulfillment of the
provisions of the Constitution of the USSR; ensuring compliance of the Constitutions of the Union Republics
with the Constitution of the USSRicontrol over the observance and implementation of the provisions of the
Constitutions of the Union Republicsy control over the observance and implementation of the laws of the
USSR, decrees and resolutionsof the Presidium of the Supreme Soviet of the USSR; Interpretation of laws;
consideration of citizefis' complaints.

In 1936, Kazakhstan re¢eived the status of a union republic. Adopted by the X All-Kazakh Congress of
Soviets on Magch 26, 1937, the Constitution (Basic Law) of the Kazakh Soviet Socialist Republic of
1937 [6], whichilegislatively enshrined the entry of the Kazakh Soviet Socialist Republic into the USSR, ful-
ly accepted®he,proxisions on constitutional review embodied in the Constitution of the USSR in 1936, re-
taining evendhe form of their inclusion in the Basic Law.

The next stage in the history of the Soviet period of the institution of constitutional review is associated
with the 1977 Constitution of the USSR adopted at the extraordinary seventh session of the Supreme Soviet
ofithe USSR on October 7, 1977 [7]. As before, the Constitutional function of constitutional review was con-
stitutionally reserved for the Presidium of the Supreme Soviet of the USSR.

According to Article 121 of the Basic Law of the USSR in 1977 to the major powers of the Supreme
Soviet of the USSR in this area were the following: control over compliance with the provisions of the Con-
stitution of the USSR; ensuring compliance of the Constitutions and laws of the Union Republics with the
Constitution and laws of the USSR; interpretation of laws; abolition of resolutions and orders of the Council
of Ministers of the USSR and the Council of Ministers of the Union Republics.

The Constitution (Basic Law) of the Kazakh Soviet Socialist Republic of 1978 was adopted at the ex-
traordinary seventh session of the Supreme Council of the Kazakh SSR of the ninth convocation on April 20,
1978 [8]. The provisions of the Constitution of the USSR of 1977 were perceived by the Constitution of the
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Kazakh SSR 1978. In Article 108 of the Constitution of the Kazakh Soviet Socialist Republic in 1978 super-
visory powers of the Presidium of the Supreme Council of the Kazakh SSR were recorded, which were in
many respects analogous to the powers of the Presidium of the Supreme Soviet of the USSR in this sphere.
In particular, monitoring compliance with the provisions of the Constitution of the Kazakh SSR; interpreta-
tion of the laws of KazSSR; the abolition of resolutions and orders of the Council of Ministers of the Kazakh
SSR, decisions of the regional Soviets of People's Deputies and the Alma-Ata City Council of People's Dep-
uties - in cases of inconsistency with the law.

A significant event in the legal life of the USSR in 1988 was the introduction of amendments and addi-
tions to the Constitution of the USSR in 1977. They directly embodied the idea of creating a special bedy of
constitutional review in the state. These novels provide for the first time in the history of the Soviet Union
the creation of the Committee for Constitutional Supervision of the USSR.

The creation of a specialized body for the protection of the Constitution was an impgftant step of'the
Soviet system towards liberal constitutionalism, because the scientific state legal doctrineof the USSRFdid
not recognize either the principle of separation of powers, nor the idea of a state of law.

In the first years of Kazakhstan's independence, it should be noted that the Constitutiomofthe Kazakh
SSR of 1978 continued to operate, taking into account changes, additions and new historical conditions.

The next major milestone in the constitutional and legal development of thé Republicof Kazakhstan
was the adoption on December 16, 1991 of the Constitutional Law «On State Indepéndence of the Republic
of Kazakhstany, in article 1 of which the Republic of Kazakhstan was proclaimed @s an independent, demo-
cratic and lawful state [9]. It has full authority on its territory, independentlyadetermines and conducts do-
mestic and foreign policy.

Article 4 of the Constitutional Law of the Republic of Kazakhstan establishes a direct effect on the
whole territory of the Republic of Kazakhstan of the Constitution andlaws of the Republic of Kazakhstan, as
well as the norms of international law recognized by it. The Constitutional Law regulates relations between
the state and the individual (article 7). Article 9 proclaims theprinciple of separation of powers: state power
in the Republic of Kazakhstan is built and implemented omthe\basis of the principle of its division into legis-
lative, executive and judicial. The right to speak on behalf of'the people of the Republic belongs to the Su-
preme Council and the President of the Republic ofjKazakhstan. According to Article 10, legislative power is
exercised by the Supreme Council of the Republic ofiKazakhstan. The head of the Republic of Kazakhstan
and its executive power is the President. Thefjudicial power belongs to the Supreme Court and the Supreme
Arbitration Court of the Republic of Kazakhstan.

In the initial period of the transitipftahstage"of development of the institution of constitutional review in
the Republic of Kazakhstan, a Europgan model was adopted, under which control is carried out by the specif-
ically created court or quasi-judicial body [10; 14].

For the first time in Kazakhstan, theé Constitutional Court of the Republic of Kazakhstan was proc-
laimed the supreme body of judicial protection of the Constitution. Article 15 of the Constitutional Law
grants the sovereign right of the Republic of Kazakhstan to take measures to protect its independence and
strengthen national statehoo@[ 9J¢

Thus, the Constitutional Law «On State Independence of the Republic of Kazakhstan» of 1991 laid the
basic principles @ndiideassfor the formation of state power, as well as the legal foundations of the institution
of constitutionalyreviewpof independent Kazakhstan, which were further developed and consolidated in the
Constitutigfféfithe’Republic of Kazakhstan, adopted on January 28, 1993 after a nation-wide discussion.

The(1993 @onstitution of the Republic of Kazakhstan [11], as one of the foundations of the constitu-
tional ‘system, enshrined the principle of the separation of state power into legislative, executive and judicial.
In acgordance with this principle, state bodies within their powers are independent, interact with each other,
using a system of checks and balances. According to Article 62 of the Constitution, the only and supreme
representative body of the Republic is the Supreme Soviet, which is elected for five years on the basis of
universal, equal, direct suffrage and works on a professional basis.

The executive power of the republic, which was entrusted with the functions of state administration,
consisted of the Cabinet of Ministers and local executive bodies (heads of administrations) and was headed
by the President of the Republic of Kazakhstan (Articles 75, 84, 92 of the 1993 Constitution of the Republic
of Kazakhstan). The Cabinet of Ministers answers to the President of the Republic of Kazakhstan, direct
management of its activities is carried out by the Prime Minister. The Prime Minister, his deputies and some
heads of ministries and departments are appointed by the President with the consent of the Supreme Council,
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heads of administrations of the regional level are appointed personally by the President, heads of lower ad-
ministrations are appointed by higher heads.

In accordance with the Basic Law, the judicial authority in the Republic of Kazakhstan belongs to the
Constitutional Court, the Supreme Court, the Supreme Arbitration Court and lower courts, approved by law
(Article 95 of the 1993 Constitution of the Republic of Kazakhstan).

The Constitutional Court is the supreme body of the judicial authority, which defends the Constitution
of the Republic of Kazakhstan; The Supreme Court, the Supreme Arbitration Court are the highest bodies of
the judiciary authorities, which carry out judicial supervision over lower courts. The term of office of judges
determined in 10 years. Judges, according to the Constitution (Article 101), are independent and Subject
only to the Constitution and the laws of the republic. The court is not entitled to apply a law that is contrary
to the Constitution. If a court finds such a contradiction, it suspends the proceedings and thegapp@alyto\the
Constitutional Court with a proposal to declare that law unconstitutional [11].

The President of the Republic of Kazakhstan, elected by the people for five years, is'the head of State
and the head of the system of executive power same time. As a guarantor of observance of €itizens' rights
and freedoms, the Constitution and laws of the republic, the President takes the necesséry measuses to pro-
tect state sovereignty, constitutional order, security, territorial integrity of the republic, rights and freedoms
of citizens. As head of the state, he signs laws with the right to veto, forms the Seeurity‘€outncil and other
consultative and advisory bodies, after consultation with the Supreme Coudcil decides toholdya referendum,
submits candidatures to the Supreme Council for positions of senior goyernment officials [11].

One of the important features of the 1993 Constitution of the RepublicsofiiKazakhstan is the constitu-
tional fixation in Section IV of guarantees of compliance with the Basic Eaw. The Constitution included a
separate chapter 21 devoted to ensuring the stability of the Constitution and the’protection of its provisions.

It fundamentally defines the purpose and objectives of the activities of the Constitutional Court, the le-
gal force and legal consequences of the decision of the constitutignal justice body of Kazakhstan. In particu-
lar, Article 130 of the Basic Law of 1993 establishes that the judicial protection of the Constitution and en-
suring its supremacy are entrusted to the Constitutional Courtof'the Republic of Kazakhstan, which consid-
ers claims on compliance with the Constitution of thesRepublic of Kazakhstan laws and other acts, interna-
tional treaty obligations and other obligations of theyRepublic of Kazakhstan [11].

The first constitutional and legal acts of sovereign Kazakhstan enshrined the principle of the separation
of state power into three branches, created a gystemof «ehecks and balancesy», one of the elements of which
is the institution of constitutional review.

The first Constitution of the Republig of Kazakhstan 1993 declared the institution of constitutional re-
view — the Constitutional Court — as part of the judiciary system of Kazakhstan.

In our opinion, the institution of eenstitutional review is not included in the structure of any branch of
power, but is the most important andinalienable element of the system of «checks and balances», which al-
lows to ensure not only thefproper division of powers between different branches of power, but also their
coordinated functioning [1; 18].

In the Constitutigh of the R€public of Kazakhstan and other laws, the main public and state interests of
Kazakhstan are secured, general conditions for their provision are fixed. The institute of constitutional re-
view is a state bedy<for which the legal protection of the Constitution of the Republic of Kazakhstan consti-
tutes the main, leading'duty [1; 18].

The amalysisof legal acts concerning the establishment and development of the institution of constitu-
tional reviewfin Kazakhstan shows that in the era of the Soviet constitutions a solid foundation was laid for
the organization'and activities of the bodies of constitutional review, which makes it possible to trace a cer-
tain continuity and trends in the further development of the constitutional and legal foundations of the insti-
tution of constitutional control.

The institute of constitutional review in Kazakhstan was formed under the influence of Russian, Soviet
legislation of the pre-revolutionary era and the Soviet era. After gaining independence, a new milestone in
the development of the institution of constitutional control began in the republic, in which a transitional stage
is marked out, at which the gradual replacement of Soviet state and legal institutions took place; the funda-
mental legal acts of the new state were not yet adopted, and although acts of the Soviet era were in force,
they were changed in accordance with new historical conditions.

Summarizing the analysis of the constitutional legislation, undertaken with the purpose of disclosing the
features of historical periods of the formation and development of constitutional control in the Republic of
Kazakhstan, we can identify several stages of the constitutional evolution of the institution of constitutional
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review in Kazakhstan: the era of Soviet construction, the transitional stage, period of formation of constitu-
tional bases of the Kazakhstan's model of constitutional review, and the current period of development of this
institution.
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DAy Epaatioa

Ka3zakcranaarbl KOHCTUTYISTIBIK 0aKblIay HHCTUTYTHIHBIH KAJIbINTACYbI
MEH AaMybIHBIH TAPUXH Ke3eHaepi

Maxkanana xeHecTik ke3ennehi Kagakeran Pecmy6nukackl KOHCTUTYIMSUIBIK OaKbUIay HHCTUTYTHIHBIH JAMYHI,
KQJIBIIITAaCy, COHJaW-aK aTaJlFaH | \MHCTUTYTTHIH [aMYBIHBIH OTIENl Ke3eHAepi KapacThIphUFaH. ABTOp
KOHCTHTYIMSUTBIK  Oabliayl okoHE Kajarajay OpraHIapbIHBIH KaliTa KajbIITacyblHa Haszap aymapsbll,
Kazakcranga KOHCTHTYLHSIIBIK OaKbIIay IbIH SBOMIOISIIGIK JaMy Ke3eH/IepiHe aBTOPIIBIK JKIKTey JKYPTi3TeH.
Maxkanaza KOHETMTYIsUbHGS OaKbuiay MeH Kajaranay (GYHKIUACHIH JKY3€re achIpaThlH OpraHIap.blH
KYKBIKTBIK MopTeOeciHIH KOHCTHUTYLHMSUIBIK HETi3AepiHiH Jamy Macelnenepi 3eprrenii. Artam ailTKaxza,
OacTanKbIZAEb \OIap/BlH KY3bIPETTepi MEH KbI3METTEPIH pPOCIMICY/iH KYKBIKTBIK KbIpJIapbl TaJlJaH[bL.
ConbiMeft kKaTap Kasakcran PecryOnMKachIHBIH KOHCTHTYLMSUIAPbIHA COMKEC KOHCTUTYLHSUIBIK Oakbliay
WUHCTUTYEbIHBIH (KaliTa KYpbUIYbl OONFaHbIFbIHA, KOHCTHTYLHSJIBIK OaKpulay OpPraHAapbIHBIH KYKBIKTBIK
HeBi3zepI MeH MopTeOeciHIH 3aHHAMAITBIK JKaHFBIPYBIHA KOHUT OOTiHTeH.

Kiniv co80ep. Kazaxkcran PecrryOnmkachiabsly KOHCTHTYIHSCH, KOHCTUTYIMSUIBIK OaKbuIay, KOHCTHTYIHSITBIK
Kajarajady, COTTHIK KOHCTHTYIMSUIBIK Oakpuiay, Kaszakcran PecmyOmmkachiHblH KOHCTHTYIUSIIBIK COTEL,
KOHCTHUTYIMSUIBIK OaKbUIay OpraHiaphl, OKUIETTIIIK.

®.A. EpxanoBa

I/IcTopuquKne ITalbl CTAHOBJICHHUSA U PA3BUTHA HHCTUTYTA
KOHCTUTYINUOHHOTO KOHTPOJIA B Ka3zaxcrane

B craree paccMOTpeHB! OCHOBHBIC BEXU CTAHOBJICHHS U Pa3BUTUS MHCTUTYTa KOHCTUTYLIMOHHOIO KOHTPOJIL
B Pecy6nuke Ka3axcran B cOBETCKyIO 310Xy M Ha HadyaJbHOM 3Tare MePeXoAHOro Mepuoja pa3BUTHA JaH-
HOTO HWHCTUTyTa. BHHMMaHHE aKIEHTHPOBAHO HAa 3apOXKAEHUH OPraHOB KOHCTUTYIIMOHHOTO KOHTPOIIS
M HaJ30pa, JaHa aBTOpCKas KiIacCU(UKAIMA IE€PUOJOB HBOJIOIMH KOHCTUTYLIMOHHOTO KOHTPOIS
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B Kazaxcrane. PackpbIThl BOMPOCHI pa3BUTHA KOHCTHTYIIMOHHBIX OCHOB IIPAaBOBOTO CTaTyca OpIaHOB,
OCYIIECTBISABINNX (YHKIUH KOHCTHTYIIMOHHOTO KOHTPOJSI M Haja3opa. B dacTHOCTH, NMpoaHaIM3MpOBaHbBI
W3HaYanbHbIE IPABOBBIE MOIXO0bI K OOPMIICHHIO UX IOJHOMOYHHN U JIEATEIBHOCTH, a TAKXKE MOCIEyIOIINe
n3menenust. [Ipu sTom o6pareHo BHUMaHue Ha To, 4To B cooTBeTcTBHH ¢ KoHcTutymusimu Pecy6mmku Ka-
3aXCTaH MPOUCXOMIN TPeoOpa3oBaHNe HHCTUTYTa KOHCTUTYIIMOHHOTO KOHTPOJIA, a TAKXKe 3aKOHOaTeJIbHAs
MOJICpHU3aLUs [IPABOBBIX OCHOB U CTaTyca OPraHOB KOHCTUTYLIMOHHOIO KOHTPOJIS.

Knioueswie cnosa: Koncturynns Pecrryomukn KazaxcraH, KOHCTUTYIIMOHHBINH KOHTPOJIb, KOHCTHTYIIMOHHBIH
HaJ30p, CyleOHBIl KOHCTUTYLMOHHBIN KOHTpOJb, Koncturynmonunslii cyn PecnyOnuku Kazaxcran, opranst
KOHCTHTYLIHOHHOTO KOHTPOJISI, IIOTHOMOYHSI.
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