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International legal aspects of the matrimonial relations

This article is devoted to features of consideration of the family and marriage relations in the international
private law. The main problems arising in the family and marriage relations with a foreign participation are
considered. The author analyzes the existing family legislation of the Republic of Kazakhstan on marridge;
a matrimony and a family. The author investigates questions of the legal nature of marriage, the madrriage
relations and the family relations in the international private law. The various theoretical positions about
considered legal relations are exposed to the analysis also in this article.
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Law of domestic relations — system of the precepts of law governingghe familydselations, i.e. the per-
sonal and related property relations arising between citizens during marriage, rélationship, adoption, ac-
ceptance of children in a family on education. The law of domestic relations regulatés a certain type of the
public relations — the family relations which arise from the fact of marriage andb€longing to a family. The
most part of these relations has non-property character, but often ¢hey intertwine with the property relations.

The love, marriage, mutual respect, a personal liberty, eddcation in a family, attachment, trust to each
other, responsibility and to that the similar relations treat categoryyofithe non-property relations. However
marriage generates also the property relations — there is a cgmmon, property, a duty of mutual material sup-
port, the maintenance of children. The personal non-property;relations in a family are main. Essential inter-
ests of the person find the realization in the family relations.

The family and marriage are an integral part of any“Society. From the legal point of view the matrimo-
nial relations represent one of the most importantielements of the civil legislation. In the modern world
for this area of legal regulation there are speci@l riles offfaw. The realization of these norms is enabled both
according to the international standards, and according tothe domestic legislation of the certain countries.

The questions concerning the matrumionialselations occupy the special place in the doctrine and practice
of the international private law. Questions‘of the contraction and divorce, marriage recognition invalid, defi-
nitions of the mode of property of spouses, regulations of alimentary obligations, adoptions and some other
questions «provided that the specified relations have the international character» belong to this area.

Collisions in legal regulation of\warious family and marriage relations are shown not only in legal sys-
tems of the states where differentizeligions, but also in the states with identical religion and legal systems
of one «family» dominaté¥(for example, in the countries of civil law) [1].

One of legal systems declares the decisive law the lex loci celebrationis. Advantage of use of this sys-
tem is ease in definitionyof lex loci celebrationis. The lack of this system is that it induces interested persons
to get married avhere there are no obstacles established by their domicile and thus to bypass the bans provid-
ed by the nationalilegislation.

«Forelimination of a similar situation the countries where the lex loci celebrationis system works, ap-
plythe, resolutions forbidding a marriage in the place, excellent from a domicile of the persons marrying
1f such marriage is invalid or debatable under the law their domicile». The lex loci celebrationis system with
certdin reservations admits in Germany, England, and France.

According to other system, the law competent to regulate marriage conditions, the personal law which
can be'the law a domicile (Denmark, Norway) or the law of nationality (the majority of other countries) ad-
mits. And at last, some countries have apprehended a combination of these two systems: «simultaneous ap-
plication of the law of nationality and a domicile or one of these laws with the law of lex loci celebrationis».

The form of marriage is regulated by the law of that place in which marriage consists (logus regit
actum). In the majority of the countries it means that for the contraction of the marriage recognized by
the law it is enough, but it isn't necessary to observe the requirements ordered by the law of lex loci
celebrationis»: the choice between this law (lex loci celebrationis) and their personal law is provided to
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the parties. In other countries submission is obligatory for the law of lex loci celebrationis» as the norm
of logus regit actum has imperative character.

Depending on the established country marriage form, according to O.A. Hazova, it is possible to divide
into three groups:

* the countries where only the marriage registered in government bodies (Kazakhstan, Russia, Germany,
France, Belgium, Switzerland) officially admits;

* the countries in which equally generate legal consequences civil and church forms of marriage
(England, Australia, many states of the USA);

* the countries in which the marriage is possible only in a church form. Several countries of Western
Europe where the church form of marriage is obligatory for persons of a certain religion (Andorra, Liechten-
stein, Cyprus), and also some states of the USA and the certain provinces of Canada belong to this category.

In some countries the marriage contraction is allowed both in a civil form, and in hurch, but with
the obligatory subsequent notification of government bodies of the taken place church ceremony of wedding.

Accepted in 1978 the convention on a marriage and recognition has replaced with its validythe Conven-
tion of 1902 in the relations between member states and has made some changes to réquiréments imposed
to a marriage form [2].

Family legal relations are governed by laws, codes, standard and legal and othieribylaws®In the majority
of the modern states the law of domestic relations is separated from civil, éodified and\tepresents independ-
ent branch of the right (Russia, Algeria, the country of Eastern Europe and LLatin Ameri¢a). The main sources
of regulation of the matrimonial relations in the countries of continentallEurepeyare special sections of civil
codes (Germany, Italy, Switzerland) or ad hoc acts on marriage and a family (Hungary, Poland, Croatia,
the Czech Republic). In France the Family code was adopted in/1998. In Great Britain more than 15 ad hoc
acts on single questions of the matrimonial relations work.

The main sources of regulation of the matrimonial relations in»the Republic of Kazakhstan are:
The Constitution of the Republic of Kazakhstan, the Code abgut matriage (matrimony) and family, the inter-
national contracts, the Civil Code, the Civil Procedural c¢ade.\Theylaw of domestic relations in the Republic
of Kazakhstan is similarly separated from civil law andyeodified. The structure of the Code of the Republic
of Kazakhstan about marriage (matrimony) and a family 1S divided into the general and special speak rapidly
in which are available, as well as material, and psoceduralirules. The institute of law of domestic relations is
a part of the system of private-law branchesfof thenational right, but state regulation is shown here much
more salient, than in civil law. It is conneeted,with'that any state pursues a certain population policy, tries
to control reproduction of the populatiofi‘and to provide appropriate conditions for development of new gen-
eration. In the modern world of pegple it 1§, not burdened on a permanent residence, it has full authority
to move and conduct social life freely:?And, as a rule, to strike up new acquaintances to people interesting
to it. Ephemeral development gathers martiage (matrimony) with foreign citizens presently, it would be de-
sirable to sort all subtleties dnd Key tendencies of this segment in the international law of domestic relations.
To study what norms and sources of international law regulate the raised question, whether and to specify it
is reflected in our natignal right?

From legal side laws are perceived in a literal sense, respectively all definitions which are fixed in nor-
mative legal actsfandyothé@sources of the right regulation give a total characteristic to these or those defini-
tions. Let's sortithe coneept given in our national legal system. So, according to the Code of the Republic
of Kazakhstampabout marriage (matrimony) and a family of December 26, 2011 in part 26 to article the equal
union between the man and the woman concluded at free and full consent of the parties in the order estab-
lished'by the law of the Republic of Kazakhstan, for the purpose of creation of a family, generating the prop-
erty afid personal non-property rights, and duties between spouses» is called as 1 marriage (matrimony)» [3].
From definition we see that marriage can consist irrespective of an origin and existence of civil belonging
to anyjstate. From this to be exact follows the question: by what norms to be guided if the family and mar-
riage relations are complicated by a foreign element? At the international level all these norms are consoli-
dated by conventions and bilateral agreements which regulate different provisions concerning the mentioned
branch. Let's consider some of them: Hague Convention of 1961 second name «The Convention Cancelling
the Requirement of Legalization of Foreign Official Documents» [4]. Cancellation of legalization of foreign
official documents is a canceling requirement of legalization of foreign official documents for member coun-
tries of the Convention. The special sign (stamp) which is put down on the official documents created in one
state and which are subject to transfer to other state, replacing procedure of consular legalization —
an apostille is established by the convention. The documents certified by an apostille of one of the State Par-
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ties of the Convention have to be accepted in other State Party of the Convention without any restrictions.
Legalization — it is the highest extent of assurance of documents recognized in all countries which signed
the Hague Convention of 1961. Authenticity of an apostille can be verified in the Ministry of Foreign Affairs
of any member country of the Convention. The Hague Conference has currently 80 Members: 79 States and
1 Regional Economic Integration Organization.

The Republic of Kazakhstan joined this convention on April 5, 2000, and into force entered on January
30, 2001. It follows from this that with the participating states of the Hague Convention of October 5, 1961
our citizens can enter into marriage alliance, subsequently that at everyone the general property relations are
born and not only. But, the Hague Convention does not consider in more detail family legal relations|there-
fore the Minsk Convention of January 22, 1993 on legal aid and legal relations on civil, family and criminal
cases will be one of sources considering the matter. She was imprisoned between the CIS countrieSpmamely
Azerbaijan, Armenia, Belarus, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russia, Turkmienistan, Tajiki-
stan, Uzbekistan, and Ukraine. The main idea of the convention is that the documents received in any of‘the-
se 12 countries do not need any additional legalization. And only condition: representation ofithe notarized
translation of the document. Absence of requirements to legalization of documents is odly past ofithe signed
agreement. First of all, the contract provides the legal protection to citizens of Bargaming parties, the right
for the free appeal to courts, prosecutor's offices and other human rights institution§s ithetertitory of twelve
countries. It concerns both legal and individuals. Legal protection grants fthe rightfto'eitizens of the listed
states and the persons living in the respective territories to use in all agregeing\counttiesdegal protection same,
as well as citizens of the country in the territory of which they are. The'Sameneonditions, as to own citizens
of the country are provided to them, they are exempted from payment and‘@empensation of the judicial and
notarial fees and expenses. Let's consider more carefully the Minsk, Convention, namely the part 3 devoted
to family affairs. For example, article 31 of this agreement establishesythe provision of contest and clarifica-
tion of motherhood or paternity agrees by which «establishmentyand centest of paternity or motherhood is
determined by the legislation of Bargaining Party which citizen ‘the child is on the birth». On questions
of annulment of marriage according to part 1 of article 28yof the'Minsk Convention «on cases of annulment
of marriage the legislation of Bargaining Party whichs€itizens are spouses at the time of filing of application
is applied» but if spouses from different BargainingParties, the legislation of Bargaining Party which institu-
tion considers case on annulment of marriage_ is,applied4¢All of us perfectly know that the environmental
problem every day only becomes worse and ffom it'suffets not only the habitat, but also ourselves in general,
health, without receiving the necessary organi¢,compounds and vitamins, glitches that brings in result to can-
cer and chronic diseases. And in this regard, the'wide circulation got adoption, at the international level too.
Without fail adoption requires permigsion from competent authorities, according to part 2 of article 37 of the
mentioned Convention «if the child i8 the citizen of other Bargaining Party, at adoption or its cancellation it
is necessary to receive consent ofithe\lawful representative and competent government body, and also con-
sent of the child if it is requifed by, the legislation of Bargaining Party which citizen he is» [5].

Due to many changes and advanced ways of rendering legal aid the new Convention on legal aid and
legal relations on civil, family®and criminal cases, in the city of Kishinev is created on October 7, 2002
(further called Kishiney). But, not all countries — participants ratified this Convention, having considered
that Minsk is competent:d@'the Kishinev Convention part 3 opens the main aspects of the matrimonial rela-
tions. The section of bath conventions devoted to family affairs begins with article about a marriage. In the
Minsk conyefitiontit is article 26, and in Kishinev — article 29. The contents of these articles completely
identically defin€ that concerning marriage conditions the applicable law is defined on the basis of the prin-
ciple of natienality of future spouses, and for stateless persons — the principle of the habitual residence. Be-
sidesgeoncerning obstacles to a marriage requirements of the legislation of that Bargaining Party in the terri-
tory of which marriage consists have to be surely observed. Article 27 of the Minsk convention (respectively
articley30 of the Kishinev convention) is devoted to legal relationship of spouses and consists of six points.
So, according to the point 1 «personal and property legal relationship of spouses are determined by the legis-
lation of Bargaining Party in the territory of which they take a joint residence». If spouses live in the territory
of different Bargaining Parties, having thus the same nationality, concerning their personal and property le-
gal relationship the applicable law is defined according to the principle of nationality (point 2) [6]. At differ-
ent nationality of such spouses the applicable law is defined according to the principle of the last joint resi-
dence of spouses (point 3). In case spouses had no joint residence in territories of Bargaining Parties, the leg-
islation of Bargaining Party which institution considers case (point 4) is applied. On cases of personal and
property legal relationship of spouses establishments of Bargaining Party which legislation is subject to ap-
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plication according to the above points (point 6) are competent. Article 28 of the Minsk Convention (article
31 of the Kishinev convention) is devoted to annulment of marriage. According to point 1 of this article
the applicable law is determined by cases of annulment of marriage according to the principle of nationality
of spouses at the time of filing of application. In case of existence at spouses of nationality of different Bar-
gaining Parties the legislation of Bargaining Party which institution (justices) considers case on annulment
of marriage (point 2) is applied.

The only distinction is in contents of the considered article that in point 2 of the Kishinev convention is
not simply about institution which considers case on annulment of marriage as it takes place in the Minsk
convention, and about «establishment of justice». We believe that this distinction has nature of editorial
specification of the content of norm. Article 29 of the Minsk convention is called «Competence of establish-
ments of Bargaining Parties» while article 32 of the Kishinev convention similar to it is entitled as“«EGempe-
tence of establishments of justice of Bargaining Parties». In this case we meet editorialdspecificationof
the name of article. According to point 1 of the considered article on cases of annulmentyof marriage of
the spouses having identical nationality, competence of establishments (justice) of Bargaining,Party is de-
fined according to the principle of nationality of spouses at the time of filing of applicationdIf for this mo-
ment both spouses live not in the country of the nationality, and in the territory of other Bargaining Party,
also establishments of this Bargaining Party are competent. According to point*19ef atticle 33 marriage
recognition is applied by the invalid the legislation of Bargaining Party which accerding toarticle 29 from
this Convention was applied at a marriage. It should be noted that application of standards of the Minsk and
Kishinev Convention is fixed by the standard resolution of the Supreme Courtsofithe Republic of Kazakhstan
of July 10, 2008 N 1 according to by which in point 15 the following is spe€ified: "Cooperation in rendering
legal aid between the CIS countries on civil, family criminal gases is, as a“tule, carried out according to
the Convention on legal aid and the legal relations on civil, family andycriminal cases (Minsk, of January 22,
1993, with changes on March 28, 1997 (further — the Minsk conyention), the Republic of Kazakhstan rati-
fied by the resolution of the Supreme Council of March 31, 1993 which came into force on May 19, 1994),
the Convention on the legal aid and legal relations on civil, familyand criminal cases (Kishinev, of October
7, 2002) ratified by the Law of the Republic of Kazakhstan of March 10, 2004 which came into force
on April 27, 2004 (further — the Kishinev convention). Aecording to point 3 of article 120 of the Kishinev
convention between the State Parties stops the aetionjthe MMinsk convention and the protocol to it of March
28, 1997. At the same time, according to poifit 4 ofarticle 120 of the Kishinev convention, the Minsk con-
vention is applied in the relations betweenpthe)State Parties of the Kishinev convention and the state, being
its participant for whom the Kishinev cgnvention‘did not come into force» [7].

The important role in ensuring legal aidjen civil, family and criminal cases is carried out by the bilateral
contracts signed with the Republic of Kazakhstan at different times, but having similar specifics that is con-
sidered as unification of conflict'ierms of law of domestic relations. As an example it is possible to sort
the bilateral agreement betw€enithe Republic of Kazakhstan and the Islamic Republic of Pakistan about mu-
tual legal assistance on civil, family and criminal cases of August 23, 1995. Chapter 2 of this agreement con-
siders the relations codnected with civil and family: payment of expenses, partial or liberation from payment
of expenses, a competence of the courts, legal capacity and capacity, an order of recognition and execution
of the judgmentdndiso onAccording to article 21 about a competence of the courts «If the present Contract
does not establish otherjcourts of each of Bargaining Parties are competent to consider civil and family cases
if the respofident has a residence in its territory...» [8]. We see that the respondent has the right to demand
consideration’ofiithe case on the place of residence. Here the principle of territorial jurisdiction which has
some typesiis applied: alternative (the choice of court is made by the claimant, if business jurisdictional
to seyveral uniform instances); exclusive (for some affairs the court is defined by the law, but not the parties);
contractual (when on the basis of the contract jurisdiction can change). Unfortunately, not with all states we
havetagreements or different ways of settlement of disputes. On this case, the principle of mutual aid works.
In science of private international law the reciprocity is understood as one of the fundamental principles
of international cooperation allowing causing friendship of one state to another the adequate reciprocal rela-
tion. The principle of reciprocity in private international law is manifestation of the similar principle in the
international public law — the principle of the equality and state cooperation fixed in the Charter of the UN
in article 2. These principles have character of super peremptory norms or norms of jus cogens having
the highest validity. Determination of such nature of these norms contains in article 53 of the Vienna conven-
tion on the right of international treaties of 1969 where it is told that these principles are accepted and admit
the international community in general as norms the deviation from which is inadmissible [9; 334].
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But in private international law, the principle of reciprocity opposite has no such validity, and the states have
the right to refuse rendering legal aid, but without fail to cause a cause of failure in writing. Equality of
the states — the principle of the international public law that assumes their respect to each other which is
expressed and in rendering mutual aid to foreign persons concerning protection of the civil rights. Mutual
cooperation — the private-law party of equality of the states. Figuratively speaking equality and reciprocity
— different sides of the same coin: are equal in the public relations of the state, and in the private sphere
concerning the rights of the citizens they set mutually preferential mode.

The mankind seeks to order the activity, to normalize the interpersonal relations that from chaos to cre-
ate an order, to maintain stability. So, the family and marriage relations are defined and normalized by'means
of religion, morals, public opinion. Distinctions in culture, traditions, historical development and a\way
of life in the different countries cause the existing distinctions in the matrimonial legislation. HoweVegmod-
ern processes, such as «deleting» of political borders, process of globalization of economy, gXpansion of ¢ul-
tural ties between the states, promote unification of the norms governing the matrimonial relations in vafious
countries.

Consideration of the basic principles of the family legislation of the different statesallows drawing
a conclusion that all legal systems contain certain conditions which performance precedes petmission to get
married. All modern legislative systems fix obstacles to marriage which are thé"generalgfor the majority
of the states. As for the European states, the legislation of these countries 1€solves the atisingyconflict issues
as follows: material conditions of marriage conclusion, i.e. ability to marriage, consent of parents, obstacles
to marriage and their elimination, are defined for each of spouses by thelaw ofythe state which citizen he is.
The law of a jail of marriage is applied to a marriage form, conditions of histeality and existence.

We sorted admissible forms of legal aid thanks to which the/international*family legal relations are gov-
erned. Specified for what documents are apostilled, and that the participating states by means of cancellation
of legalization of some documents can have the same rights andydutiestat which countries they are present
in a stay place for the operating moment. The matrimonial relationsi¢onnected with a foreign law and orders
are a component of the international civil legal relationship.\Considering the Code of the Republic of Ka-
zakhstan about marriage (matrimony) and a family, itsisypossible to notice that the 32nd head is entirely de-
voted to application of standards of the matrimonial legislation of the Republic of Kazakhstan to foreigners
and stateless persons, dated for the international.standards.
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JI.P. OnueBa
Hexe-0T0achl KATBIHACTAPBIHBIH

XAJTBIKAPAJIBIK-KYKBIKTBIK KbIPJIapbl

Makana XaJbIKapajiblK JKEeKe KYKBIKTaFrbl HEKe-0TOAachl KAaThIHACTAPBIHBIH EPEKLICTIKTepiH KapacThIpyFa
aprayrad. llleTen sneMEHTIMEH KYpJACICHAIPUITeH HEKe-0TOAChl KAaThIHACTApPBIHAA Talaa OOJaThIH HETi3ri
Mocelnesiep  KapacThIpbUIAbI. ABTOp HEKe, epili-3adbINTBUIBIK JKoHe oTbackl Typansl Kasakcran

Pecny6iKachIHBIH KOJIQHBICTAaFbl 0TOACH 3aHHAMACHIH TaJ1a/ibl. XalbIKapalblK XKeKe KYKbIKTarbl HeKeHiH,
HEKEJIK )KOHEe 0TOACHUIBIK KAaTBIHACTAPABIH KYKBIKTHIK TAOUFATHl Typalbl Maocenenep i 3epTrereH. CoHbIMEH
KaTap KapacThIPbUIBII OTBIPFaH KYKBIKTBIK KaTBIHACTAP TYpajbl Op TYPJI JOKTPUHAIABIK €pexeNepre Tal,

JXacaJiraH.
JI.P. AnueBa <
MeskayHapoAHO-IIPABOBbIE ACIEKThI

OpavyHo-ceMeiHbIX OTHOIIEHH I

OJIHOM YacCT-
OTHOILIEHHSIX
onaTeabCcTBO Pec-

CraTps MOCBSAIIEHa 0COOEHHOCTSAM PACCMOTPEHUSI CEMEHHO-OpauHBIX OTHOLIE
HOM 1IpaBe. PaccMOTpeHBI OCHOBHBIE IIPOOJEMBI, BO3HHKAIOIINE B
C MHOCTPaHHBIM DJIEMEHTOM. ABTOPOM IPOAHAIN3UPOBAHO ACHCTBYIOLIEE CE
nyonuku Kaszaxcran o Opake, cynpyxectse u cembe. McciieioBabl BOIPOCH
Opa4yHBIX OTHOIICHUSIX ¥ CEMEHHBIX OTHOIICHUIX B Memnynapog;l THOM IpaBe. B cTaTbe moxBep)KeHEBI
AHAJIM3Y Pa3JIMYHbIEC JOKTPHHAIBHBIC MTOJIOKEHUS O PACCMATPUBACMBIX 0OTHOLIECHHMSX.
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