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Dogmatical Thoughts on Rohingya Case

The campaign of atrocities against Myanmar’s Rohingya minority is among the most pressing human rights
challenges of our times. The Prosecutor applied for jurisdiction with “Prosecution’s request forarulingon ju-
risdiction under Article 19(3) of the Statue”, which caused considerable controversy among academical, dip-
lomatic circles and even among judges. Judge Brichambaut’s critique of “The Request” €overs-almost all crit-
ical legal thinking. Judge Brichambaut considered that the application of Article 19(3) of the RSvin the “Re-
quest” was neither appropriate nor in accordance with the principle of fairness, inappropriately expanded the
prosecutor’s power, and did harm to the authority of the ICC. Based on the dogmatic.theory, the Article 19(3)
of the RS pointed out that the purpose of the clause is to limit the Court’s jurisdi€tion to safeguard national
sovereignty. The distinction between “jurisdiction” and “admissibility” essentially issto ensure that the Court
earnestly abides by the scope of jurisdiction determined by the<RS. The historical interpretation of Article
19(3) of the RS not only clarifies the legality of the ICC’s jurisdictiomover thesituation in Myanmar, but also
verifies that the RS is an “organized whole”.
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Introduction

Since August 2017, approximately 670,000 residents of Rakhine State, Myanmar, have been expelled
by the local government to neighboring Bangladesh. The Myanmar government’s political actions against the
residents of Rakhine State have also beentealled\a “textbook example of ethnic cleansing” [1] by the Human
Rights Council. In the face of Myanmar’s,atrocities that shocked human conscience, the ICC, drawing on the
judicial experience of the former Yugoslavia Tribunal and the Rwanda Tribunal, decided to prosecute the
Myanmar government for “crimés against/humanity” in response to the atrocities committed by Myanmar
government. However, one of the difficulties faced by the prosecutor in prosecuting the Rohingya situation is
the issue of jurisdiction. Because the atrocities committed by the Burmese government took place in Myan-
mar, which is not a party to the RS, at the same time due to that the Burmese government has not referred the
situation to the 1CC;,the UNSC"has not taken any steps — as it did in 2005 and 2011 by referring the Darfur
situation to the ICC and Libya to the ICC. Therefore, how to establish the jurisdiction of the ICC over the
situation in Myanmar has,become a prerequisite for the ICC to hold relevant persons criminally responsible
and achieve the,purpase of criminal justice.

ICC Prosecuter Bensouda believes that the court can exercise jurisdiction in accordance with Article
12 (2)hofsthe RS. According to this provision, the harmful results of the situation in Myanmar occurred in
Bangladesh, and based on the “cross-border” provision in crimes against humanity — the place where the
crossing occurred was Bangladesh — according to the principle of territorial jurisdiction, the ICC can exer-
cise jurisdiction over the situation in Myanmar. Therefore, on April 9, 2018, Prosecutor Ms. Bensouda re-
quested the Court to make a decision that the Court can exercise jurisdiction over the “deportation crime”
committed by the Myanmar government. After deliberation, the Pre-Trial Chamber confirmed on September
6, 2018 that the Court had jurisdiction over the Rohingya situation. Although the Pre-Trial Chamber’s resolu-
tion established the ICC’s jurisdiction over Myanmar, a non-State Party, the ruling caused great controversy
in the entire judicial community. For example, commentator A. Seiff sharply accused the ICC of having too
broad a jurisdiction, and even ICC Judge Brichambaut refused to recognize the legality of the Prosecutor’s
“Request”. Judge Brichambaut said Prosecutor Bensouda’s request lacked clarity and that if the court made a
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ruling on the situation in Myanmar without thinking, it would undermine its own authority as the ruling
lacked a legal basis.

Methods and materials

This research was carried out within the frame of decisions of the ICC Judges and Chief Prosecutor
(Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statue [2] and Partially Dis-
senting Opinion of Judge Marc Perrin de Brichambaut [3]) and Rome Statute. This study examined the rea-
sons on which the judge’s decision based, and believes that the prosecutor’s reasons, on which she based to
exercise jurisdiction on Myanmar situation, are significant. In addition, this research points out that the pur-
pose of legal doctrine is to interpret the RS as a flesh-and-blood whole, and interpreting individual legal rules
out of context and system is likely to distort the original meaning of the legal text.

Results

The Request filed by the Office of the Prosecutor can be divided into three parts.The first part.is the
main point. In this part, the Prosecutor argues that since up to 670,000 refugees from Rakhine State, Myan-
mar, have been deported to Palestine, the consequences of the crimes against humanity committed by the
Government of Myanmar have occurred in Bangladesh, which is a party to the RS Therefore, the ICC can
establish jurisdiction over the Rohingya situation pursuant to Article 12(2) of the RS. Maoreover, due to the
special circumstances of the Rohingya situation, the prosecutor can submit asrequest to the Pre-Trial Cham-
ber to make a ruling on specific issues in accordance with the right granted te'the prosecutor by the RS —
discretion — when he is unable to confirm it himself. The second part is theprosecutor’s specific opinion on
the Rohingya situation. In this part, the prosecutor argues whether the Rahingya situation exists and whether
it is serious. Secondly, the prosecutor argues in this part that departatiomis a kind of behavior that endangers
humanity, and the prosecutor cites a large amount of factual evidence and legal evidence to prove that “de-
portation” is an independent crime, and finally establishes_the constituent elements of the crime of deporta-
tion. The last part is the prosecutor’s application for the court’s ruling. Obviously, the entire logic of the
Prosecutor’s Request is based on Article 19, paragraph 3.Therefore, when the Prosecutor’s application of
Article 19, paragraph 3, of the RS lacks legitimacy, the entire Request lacks a legal basis, and even the
Court's jurisdiction is illegal.

Acrticle 19(3) of the RS gives the Prosecutor and other interested parties the right to question the juris-
diction of the ICC and the admissibility of the situation. Some scholars and judges believe that the Prosecu-
tor’s actions are an abuse of Article 19(3), but,the Pre-Trial Chamber believes that different people have dif-
ferent understandings of the RS, so the Prasecutor’s application of Article 19(3) is not an abuse of discretion.
Judge Brichambaut believes that the OTP’s interpretation of Article 19(3) of RS in the Request is incorrect,
and the ICC has not provided an-autharitative interpretation of the application of this provision. Moreover,
when applying this provisien;sthe Prasecutor did not follow the provisions on treaty interpretation in the
VCLT, and therefore the Prosecutor’s interpretation of Article 19, paragraph 3 of the RS is inconsistent with
the inherent spiritof the RS.

Judge Brichambaut;further pointed out that the application condition of Article 19(3) of the RS is “after
the case has been‘established”, and the standard for establishing a case is that the Pre-Trial Chamber issues
an arrest warrant or-a summons for the criminal to appear in court. However, when the Prosecutor applied
Article19(3) of the RS, this standard was not met. There are three main reasons why the applicability of Ar-
ticle’19(3)/ofthe RS is considered to be time-limited. First, according to the title of Article 19 of the RS —
“Challenging the Jurisdiction of the Court or the Admissibility of a Case”, the right granted by this article
can only be exercised when there is a “case”. In other words, the application of Article 19 of the RS is under
time limitation, that is, only after the case is established can it be applicated. In addition, not only the title,
but also other provisions in Article 19 prove this assertion. For example, Article 19 (1) states at the beginning
that this provision only applies to the case stage, and Article 19 (2) stipulates that “the objects of the ques-
tioning of relevant persons or institutions” is the case, not the situation or anything else. Secondly, according
to the provisions on the interpretation of treaties in the VCLT, everyone who interprets the specific provisions
should be in good faith in the context. Therefore, whether the prosecutor or the ICC interprets Article 19(3)
of the RS, it should be interpreted in the context of the RS and the relevant provisions of the Rules of Proce-
dure and Evidence. According to the provisions of Article 19(1), that is, the prosecutor’s right to challenge
should be exercised after the case is established, the prosecutor obviously did not interpret Article 19(3) of
the RS in good faith. For this reason, Judge Brichambaut believes that Article 19(3) of the RS can only be
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applied after a “case” has been established. Finally, Judge Brichambaut believes that if the Prosecutor applies
Article 19(3) of the RS before a case has been established, this provides a way for the Prosecutor to expand
his powers. Because the prosecutor can make hypothetical or abstract requests for jurisdiction to the Pre-
Trial Chamber when there is no case or even situation, this not only undermines the authority of the RS, but
also causes all cases to be concentrated in the Pre-Trial Chamber, which seriously conflicts with the four-
stage preliminary trial procedure established by the ICC itself. In Judge Brichambaut’s view, the purpose of
establishing the four-stage preliminary hearing procedure is to protect and seal evidence, thereby providing a
basis for the Pre-Trial Chamber to determine whether the Court has jurisdiction. However, at this stage, the
Pre-Trial Chamber ruled that the prosecutor can apply Article 19(3) before the case is established, which not
only makes the four-stage preliminary hearing procedure meaningless, but also does not provide any con-
vincing reasons. In addition, the court’s recognition of the prosecutor’s abuse of discretion has given legiti-
macy to the prosecutor’s abuse of discretion. Because the court provides advisory opinions to the proesecutor
before the case is established, the court’s role in restricting the prosecutor’s discretion is placed virtually. Ac-
cording to the RS, in order to restrict the prosecutor’s discretion, the States Parties set'a limition the review
power of the Pre-Trial Chamber, thereby limiting the prosecutor’s discretion. Before the case IS established,
the prosecutor seeks the opinion of the Pre-Trial Chamber, and the opinion of the Pre<Trial Chamber is likely
to have final effect, because the Pre-Trial Chamber cannot deny the opinion previeusly provided in the sub-
sequent review. Since the opinion of the Pre-Trial Chamber has such effect, it can be inferred that the prose-
cutor’s request has two purposes.

The first is to actually request the court to grant him the right to investigatesin order to conduct an in-
vestigation into the situation in Myanmar; The second is to give the court legal legitimacy to handle the situ-
ation. However, the prosecutor’s abuse of discretion will greatly undermine the authority of the ICC. The
court's authority lies mainly in its compliance with the law, whichuis specifically manifested in the continuity
of precedents. Since knowledge is local, if the Court wants.te,achieve consistency in its jurisprudence, it
needs to reconcile the different understandings of the RS among different States Parties based on their differ-
ent cultures and coordinate the different opinions into a:moreiconsistent essentialist understanding. Howev-
er, the irresponsible way of issuing opinions by the Pre-Trial Chamber has undoubtedly frustrated the efforts
of the ICC. The advisory opinion provided by the Court at the pre-trial stage has, in a sense, recognized the
crimes advocated by the prosecutor and put the acts investigated by the prosecutor on trial in advance, which
not only violates the principle of “due process”, but also violates the principle of “no crime shall be consid-
ered legal (no conviction without trial)” in substance.

It can be seen from Judge Brichambaut’sidissenting opinion that Judge Brichambaut used systematic in-
terpretation to conduct a comprehensive interpretation of Article 19(3) of the RS, and ultimately concluded
that the Prosecutor’s interpretation of Article 19(3) of the RS violated the original intention of the provision
and lacked a legal and reasonable basis.=Though many international law scholars have demonstrated the ille-
gality of Myanmar’s “expulsion’’,andithe legitimacy and legality of the ICC’s jurisdiction through procedural
and substantive aspects such as “the principle of territorial jurisdiction includes not only the place where the
act occurs, but also the place,where the result occurs”, “Myanmar’s expulsion constitutes genocide”, “the
background of the Myanmar.government’s expulsion”, “universal jurisdiction”, “the prosecutor’s discretion”,
and “Myanmar’s ‘Citizenship Law’s discriminatory provisions against Rohingyas”, unfortunately no scholar
has responded,to Judge Brichambaut’s criticism of the legal basis of the Request (Article 19, paragraph 3).
As mentioned above, the Prosecutor’s application of Article 19, paragraph 3, concerns the legality of the en-
tiredRequest. If,the “legality doubts™ raised by Judge Brichambaut cannot be resolved, even if there are no
problems with'the fairness and legality of the entire case, at least the jurisdiction of the Court is illegal,
which is‘ayblatant violation of Article 12 of the RS. So, to use the words of Judge Brichambaut, “this issue
must be resolved and cannot be avoided or rejected in an arbitrary manner” [4; 138].

Discussion

“The principles of international criminal law depend on domestic criminal law (as long as it is consid-
ered that international criminal law is a branch of criminal law), ...... Research also needs to start with rele-
vant discussions in the context of domestic criminal law, and then move forward to test the relatively new
field of ICL” [5; 61]. Therefore, the origin of the development of international criminal law is subject to the
development of criminal law theory.

The “Strafrechtsdogmatik” is composed of two roots, one is “Strafrecht” and the other is “Gogma”.
The etymological interpretation of the creed is about the principles or rules of beliefs and faiths. It is an un-
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changeable ideal in human thought. After the creed was transplanted into the criminal law in the Liszt era,
the dogmatic refers to the unshakable part of the criminal law theory. Professor Roxin, a German criminal
law scholar, pointed out: “Criminal law dogmatic is a discipline that studies the interpretation, systematiza-
tion and further development of various legal provisions and academic viewpoints in the field of criminal
law” [6; 74]. The main mission of the dogma of criminal law is to develop the system of criminal law theo-
ry, “ensure the unity of all kinds of knowledge under one concept”[7; 13], and become a “knowledge whole
organized according to various principles”[8; 76]. What’s more, “criminal law dogmatic is not satisfied with
simply merging various theoretical principles together and discussing them one by one, but strives to put all
the knowledge generated in the theory of criminal acts in the “organized whole” in an orderly manner.
Through this method, not only the content of the concept can be clarified and the structure of the system can
be formed, but also new concepts and new systems have to be explored” [9; 27]. However, the dogmatic of
criminal law cannot exceed the scope of the text of criminal law. The development of dogmatic of eriminal
law must respect the current law. “Through the interpretation and systematization of legalprovisions and
legal theories” [10; 357] “to form a theoretical system of flesh and blood” [11; 276].

Judge Brichambaut challenged the prosecutor’s interpretation of Article 19(3) in the “Request”iespe-
cially the way she used the systematic interpretation to explain that “the provisions of Article 19(3) can only
be applied after the case is established”. It is undeniable that Judge Brichambaut’s'challenge has sufficient
normative and legal basis, but it also makes Article 19(3) result in conflict with Articles15(4) and 53(3)(a)
concerning the discretion of the prosecutor. Even going further, there are conflicts between paragraphs 1, 2
and 3 of Article 12 of the RS. According to the basic literal understanding of Article 12, paragraphs 1 and 2
stipulate that the Court exercises the jurisdiction over “situation”. The third paragraph succeeds the second
paragraph, stating that “if the acceptance of a State which is not,a party to,this Statue is required under para-
graph 2, that State may, by declaration lodged with the Registraryaccept.the exercise of jurisdiction by the
Court with respect to the crime in question”. The third paragraph is‘inherited from the second paragraph, but
the prerequisites for the Court to establish jurisdiction are very different. That is, the second paragraph stipu-
lates that the time for the establishment of the Court’s jurisdietion is when the “situation” occurs, while the
third paragraph stipulates that the time for the establishment of'the Court’s jurisdiction is after the “crime”
(the case is established or the prosecutor initiates‘a,lawsuit), If the “crime” has been determined, it means
that the prosecutor has filed a lawsuit. However, if thexcrime prosecuted by the prosecutor occurred in a non-
party to the Statue, and the situation has not\been submitted by the Security Council to the Court, so the
Court can’t exercise jurisdiction under Article 12(1). Then, how can the prosecutor initiate a lawsuit?
Bassiouni pointed out: “The situation is an overall factual environment, that is, an environment where crim-
inal acts which should be under the jarisdiction of the court are carried out. The point of the term “situation”
varies in different cases, and the understanding of it should be defined by the prosecutor of the ICC depend-
ing on the circumstance. At the same time, a Trial Chamber composed of three judges shall have the right to
review the term “situation’, whilethe Appeals Chamber shall have the final power of interpretation.
...... Because certain situations cafi only be handed over to the prosecutor of the ICC by the Security Council
or a State Party, there is a substantive error in Article 12(3), that is, “suspicious crime” [12; 277]. In order to
protect the integrity of ithe,“RS”, Bassiouni resorted to historical interpretation and pointed out: “The small
delegation group‘and the chairman of the committee of the whole extended this content together. It’s clear
that, they are not trying to change the substantial content of the transfer matter, that is, the substantial content
of thes*situation® [13; 171]. Historical interpretation — exploring the original intent of the legislator —
helps.to make'the law an organic integrity, avoiding the risk of normative conflicts caused by purely literal
interpretation and systematic interpretation. This point was clearly expressed in Judge Rutrez’s “rejection”
[14; 124) of the judgment of the International Military Tribunal for the Far East (IMTFE).

The “RS” was formulated by thousands of representatives from many countries. Time, language, and
political constraints will inevitably lead to logical contradictions or errors in the content of the “RS”. There-
fore, resorting to historical interpretation and exploring the original intent of the legislator has become a rea-
sonable means to explore the purpose of the Statue and the original intent of the norms. In this way, conflicts
in the norms themselves can be avoided and resolved, and the RS can become an organic and systematic in-
tegrity.

Conclusion
1. Review of the formulation proceeding of Article 19
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The predecessor of Article 19 of the RS was Article 34 of the draft RS of the International Law Com-
mittee, which only regulated the challenge of the jurisdiction of the court [15; 125]. The defendant and any
relevant country may submit challenge before or at the beginning of the trial in accordance with the “Rules
of Procedure and Evidence”; But at any stage after the start of the trial, it can only be raised by the defend-
ant. The Committee considers it to be a very important clause, whose purpose is to ensure that the Courts
earnestly comply with the scope of jurisdiction established by the RS. It is generally believed that the time
when a representative raises challenges in the preparatory committee should be before the trial or the trial has
just begun, and it should not be later than this time. Some people believe that the Court should have the
power to recommend litigation or review its decision on inadmissibility after a fundamental change in the
situation.

Proposals for the draft RS submitted by the Preparatory Committee to the Rome Conferencegs[16]: At
each stage of the litigation, the court should determine its jurisdiction over a case, and can determine the ad-
missibility of the case on its own in accordance with the relevant provisions. Those who'can challenge the
admissibility of the case or the jurisdiction of the Court include the defendant or suspect, the state that could
exercise jurisdiction over the very crime, and the country that receives a request for cooperation.»The prose-
cutor can ask the court to make a ruling on issues of jurisdiction or admissibility. Allsparties toithe case, non-
parties with jurisdiction over the crime, and victims can submit their opinions to the ‘court. Except in special
circumstances, any person or country that has the right to challenge can only challenge the"admissibility of a
case or the jurisdiction of the Court once. This challenge must be raised befereyor atithe beginning of the tri-
al, and should propose as soon as possible. Before the indictment is confirmed; challenges to the admissibil-
ity of a situation or the jurisdiction of the Court shall be submitted to the Pre-Trial Chamber. After the in-
dictment is confirmed, it shall be submitted to the Trial Chamber. The degision about jurisdiction of the ICC
or admissibility of the case can be appealed to the Appeals Chamber. “The prosecutor may request reconsid-
eration of the ruling at any time on the grounds that the circumstances that led to the inadmissibility of the
case no longer exist, or on the grounds that new facts emerge.

By reviewing the formulation process of Article 19,0f the RS, we can clearly grasp that the legislators
have set up a very wide range of challenge measures to ensure that the Court earnestly abide by the scope of
jurisdiction stipulated by the RS. These measuresiare embodied in the “challenge subject” and “challenge
time” respectively. The challenge subject includes the prosecutor, the victim, the state party, and the non-
state party (submission of the situation), and(the “challenge time” starts before the trial and extends to the
entire litigation proceed. It can be seen from this that the legislator’s intention to enact Article 19 is to limit
the Court’s jurisdictional expansion, so it gives,the parties a wide range of rights to challenge, not to limit the
time horizon for the prosecutor to apply this clause. Therefore, Judge Brichambaut’s understanding of Arti-
cle 19(3) is wrong in the legislative purpose of this article. In other words, the prosecutor’s interpretation of
Article 19(3) in the “Request” completely complied with the original intent of the legislator and did not go
beyond the literal scope ofithetarticles’On the contrary, Judge Brichambaut’s interpretation of Article 19(3)
deviated from the original intention of the legislator.

2. Systematiginterpretation©f Article 19(3) under the original intention of the legislator

The title of Articlesl9.of the RS is “challenge to the jurisdiction of the ICC or the admissibility of a
case”. “Jurisdiction” and “admissibility” are two different concepts. The Court must first establish jurisdic-
tion in every case. Even if the RS does not expressly provide the Court with this power, the Court can auto-
matically determine whether it has jurisdiction over a case. For example, the ICTY believes that this is the
inherent jurisdiction of a court or arbitral tribunal, and is an essential part of the exercise of its functions, so
it does not need to be clearly stipulated in its constitutional documents [17; 125]. Therefore, in Article 19(1),
the English€xpression of “shall satisfy itself” is “shall satisfy itself” rather than “shall determine”. This
means that whether the Court has jurisdiction over the received case is an issue that the Court must resolve,
but the RS gives the Court discretion as to how to determine it.

Regarding the issue of “admissibility”, the Court may make determination in accordance with Article 17
of the RS on its own motion. However, in the RS writes that “the court may, on its own motion, deter-
mine...”, the RS uses “may” instead of “shall”, which means that the court can determine on its own, or in
the case when the admissibility is challenged, the decision will be made. The “determine” of the court must
be made within the specific provisions of Article 17, which means that if a case is inadmissible, the court
cannot exercise jurisdiction. According to this logic, jurisdiction precedes admissibility, so the title of Arti-
cle 19 only adds the time limit of “case (after prosecution)” before “admissibility”. Judge Brichambaut took
the “case” before “admissibility” in the title of Article 19 as a starting point, and treated the challenges of the
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(1

Court’s “jurisdiction” and “admissibility of the case” equally, undoubtedly confusing the two completely dif-
ferent concepts of “jurisdiction” and “admissibility”. At the same time, the RS clearly mentions “this Court
is in accordance with Article 17” in paragraph 1. Although the Court is its own arbitrator who has right to
determine whether the Court has jurisdiction and judge whether the case is admissible, it also emphasizes the
“judicial sovereignty” and the “principle of optimistic complementary jurisdiction” which established a line
of defense for national sovereignty, and reflects the legislator’s original intention of restricting the Court’s
jurisdiction. But that Judge Brichambaut confuses “jurisdiction” with “admissibility” and essentially re-
moves the limitation of the Court’s “complementary jurisdiction”, and forms a situation in which the case is
“admissible” if the Court has “jurisdiction”, which is contrary to the original intention of the legislator. In
addition, Article 19 stipulates that “this Court shall have jurisdiction over any situation received.” “Any situ-
ation” not only includes the situation which the prosecutor is prepared to investigate submitted tosit by the
State party according to Article 18, or the situation which prosecutor initiates an investigation ontits own,
also includes the situation submitted by the Security Council to the Court. Therefore, accordingsto Article
13(2) of the RS, the Security Council can only submit to the Court “situations” rather than specific cases.
According to Article 31 of the “VCLT”, the understanding of norms must be related to the context, so the
same concept cannot be given different understandings. It can be seen the term “any case” imArticle 19(1),
includes not only “cases” but also “situation”. Therefore, Judge Brichambaut peinted out in his rejective
opinion that “Article 19(1) applies only to the case stage” is unreasonable. BeCause ifitheé “case” in Article
19(1) is understood as only a specific case prosecuted, it means that the provision of/Article 13(2) is wrong.

It can be seen in Article 19(3) “the prosecutor can seek a ruling from' the/Court regarding a question of
jurisdiction or admissibility”. In view of the importance of “jurisdiction” and “admissibility” to the ICC, in
order to ensure the rapid resolution of challenges, the “Regulations ofithe Court” authorizes the relevant
chambers to formulate their own procedures. Because if the court’s jurisdiction and the admissibility of the
case are not resolved first, and left to be tried and decided latemonceithe Chamber’s final decision denies the
Court’s jurisdiction over the case or admissibility of the case, all the Court’s efforts will be in vain. Prosecu-
tors learned from the experience of ICTR, KWECC, UNTAET and other international criminal tribunals that
lack of funds and efficiency made justice impassible, soithe ‘efficiency issue she pointed out in the “Re-
quest” is not a jurisprudential basis, but a factual statement of historical experience. Judge Brichambaut’s
criticism on the prosecutor of “disregarding of justice,and focusing on efficiency”, although encouraging,
ignores the meaning of “efficiency” embodied'in Article 19(3).

3. Courts and prosecutors practiced the content of 19(3)

Articles 58 to 62 of the “Rules of Procedure and Evidence” establish procedures for challenging the ju-
risdiction of criminal courts and theadmissibility of cases. Article 58, paragraph 1, stipulates that a request
or application to challenge theyjurisdiction of the ICC or the admissibility of a case shall be submitted in
writing and attached with its basisy, In‘the"Request filed on April 9, 2018, the Prosecutor presented investiga-
tive reports from numerousrinternational organizations, which stated: Ethnic minorities in Rohingya State
have been persecuted for a long time, and the situation has worsened since 2017. Among the persecuted peo-
ple are not only adult men, but.also children and women. Rape, disappearance and other atrocities frequently
occur here. The prosecuter,made a judgment based on a lot of verifiable evidence that the Myanmar govern-
ment’s expulsion‘of ethnic minorities in Rohingya State is real.

The Prosecutormay, in accordance with Rule 58(2) of the Rules of Procedure and Evidence, rule on the
admissibility of‘a,case at his/her discretion upon receipt of an application or request by the Pre-Trial Cham-
berlf in doubt; the Prosecutor may refer the issue of jurisdiction and admissibility to the Pre-Trial Chamber
and request the Pre-Trial Chamber to make a ruling. At the same time, the Prosecutor shall provide the rele-
vant partiesavith a summary of the case and materials to ensure that the relevant parties have the right to be
informed. According to relevant regulations, after the prosecutor submitted an application on April 9, 2018,
the Chamber issued a decision the following month, inviting Bangladesh to provide relevant materials and
evidence. In addition, since the situation also involves Myanmar, the Chamber issued another decision to
Myanmar on June 21, requiring it to submit its opinions. It can be seen that the prosecutor and the Chamber
did not violate the relevant provisions of the Rules of Procedure and Evidence and the RS, and even strictly
followed the provisions. However, the Myanmar government refused to cooperate with the ICC. In 2018, it
issued a statement through government news that it refused to cooperate with the ICC and also rejected the
prosecutor’s request. The Pre-Trial Chamber and the Prosecutor fully implemented the procedural rules of
the “Evidence” on “challenging jurisdiction of the ICC and admissibility of cases”, reflecting the value prop-
osition of the ICC of “fairness, justice” and even “efficiency”. Therefore, this article believes that the legal
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basis of the Prosecutor’s “Request” — Aurticle 19, paragraph 3 — is the Prosecutor’s legal and reasonable use
of it on the basis of grasping the original intention of the legislators of the provision, and the Prosecutor and
the Chamber fully and correctly implemented the procedural rules that should be implemented in Article 19,
paragraph 3. In other words, Judge Brichambaut’s criticism of the Prosecutor’s “Request” was made without
grasping the original intention and inherent spirit of the legislator of the provision, and misinterpreted Article
19(3).

Concluding remarks

When looking forward to the future of the ICC, Professor Cassese said passionately: “The rule of law
has become a secular religion”. The essence of the rule of law lies in human rights, and respect for human
rights is the core meaning of the rule of law. International criminal law is the cornerstone of the rule of law
in the international criminal field, which is responsible for protecting the peaceful coexistence of people
within a certain country and beyond national boundaries in the event of serious violations,of human rights
and large-scale threats to the peace and security of mankind. It is undeniable that the international communi-
ty is still an area dominated by sovereign states and full of struggles. As a result of the transfer of,sovereign-
ty, the “RS” is inevitably affected and restricted by politics. The “Rohingya Case” cauised academic conflicts
in the legal field, directly because the “RS” lacks exquisiteness, and there are contradietions in the interpreta-
tion of the text; but the fundamental reason is that the rule of law in international criminal law field is still
restricted by international politics.

Judge Brichambaut’s interpretation of Article 19(3) of the RS and his/criti¢ism on the Prosecutor’s “Re-
quest” directly confronted the reality of contradictions between the rules ‘of the/RS, and also provided the
orientation of development for the rule of law in international eriminal law field — “To form concepts with
certain determined content, to further fill in principles, and to spegify the relationship between individual or
multiple norms and these basic concepts and principles” [18;447] — that 1s, under the guidance of “human
rights” and “rule of law”, use literal interpretation, systematic interpretation, purpose interpretation, histori-
cal interpretation and other means to make the “RS” an'organized whole.

This article believes that, international criminal law isia branch of criminal law, and embedding the the-
ory or ideas of “dogmatic” into international criminal law i$ an effective way to solve the contradictions be-
tween the “RS” norms. At the same time, dogmatic net only makes the content of the concept clarified and
the structure of the system formed, but alsoontains the impulse to explore new concepts and create new
systems, which promotes the leap of form of ‘knowledge of international criminal law from theory of facts
and theory of norms to axiology, and makesythe discipline of international criminal law more prosperous.
The rule of law in international criminal“law field has become a culture worldwide. This is not only a re-
minder and stimulus for the sublimation of national consciousness, but also a realistic need for economic
thinking.
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B. XbtoH, JI. TatapunoBa

Poxunaixka ici 00MbIHIIA JOTMATHKAJBIK OJIap

MpbsiHManarbl POXHHIKA a3IUBUIBIFBIHA Kapchl 30PJIBIK-30MOBUIBIK HayKaHBl Oi3M1H), 3aMaHIarbl ajam
KYKBIKTapBIHBIH €H ©3eKTi Mocenenepiniy Oipi. IIpokypop «CtaTyrThlH 19-6a@bIHBIH, 3-TapMarbiHa colikec
IOPUCIUKIUS Typasbl YIFapbIM MIBIFapy Typaibl IPOKYPOPABIH CYpaybl» apKbUIBKIOPHCIMKIMAFA XKYTiH/I,
Oy akajeMUsUIbIK, IUIUIOMATHSJIBIK OPTaJa JKOHE TINTI CyAbslap apachblfjia aWTapiblKTail 1ay TYABIPABI.
Cynpst bpumamOonsiH «CypaHbIC» CHIHBI OAapIIBIK ACPIIiK CHIHM KYKBIKTHIK OHmayasl Kamtuabl. Cynes bpu-
mamb6o «Cypay camyna» CratyTToiH 19-0a0bIHBIH 3-TapMarblH KOJAHY OPBIHABI 1a, SAUIIIK MPUHIHUITIHE Je
ColiKeC KeNIMEHIi, MPOKYPOPIBIH OKIJICTTITIH OPBIHCHI3 KEHEUTTI xoHe, XKK Genenine HYKCaH KENTipi Jer
caHazipl. JlorMaTHKAaNbIK TeopHsFa cyiieHe oTwipbi, CraryTTsi19(3)-6a0biHma Oyi1 TapMaKThIH MakCcaThl
COTTBIH YITTHIK €TeMEHAIKTI KOpFayFa apHaIFaH IOPUCIAMKHMSICHIH HIEKTey eKeHiH artam kepceTti. «tOpwuc-
JUKIVST» MEH «KaObUIIAaHYIIBUIBIKY) apachIHIarbl aibIPMAIIBUIBIK, HETi3iHeH, COTTHIH 3aHMEH aHBIKTaIFaH
IOpUCAMKIMSA KOJIEMIH IIbIHAAN CcakTayblH Kamramachiz oTy. CraryrreiH 19(3)-0a0bIHBIH - Tapuxu
TyciHmipMeci MbsHManarsl Kargaiifa KatblcTBINXKC FOpACOMKIUSACHIHBIH 3aHIBUIBIFBIH TYCIHIIpIN KaHa
KoiMaiinel, coHpIMeH Oipre CTaTyTTBIH «YHBIMIACKaH TYTACTBIK) €KeHIH TeKCEPesi.

Kinm ce30ep: norMaTuKaibIK, TAPUXU TYCIHAIPY, 3aHABITEIK, IOPHCAUKIINS, PYKCaT €Ty, MbsHMa.

B. Xa10H, JI. TarapunoBa

Jlormaru4yeckue pasmblllieHus 0 Aeje Poxunmxa

Kammanust 3BepcTB MPOTHBMEHBIIMHCTBA POXHHIKA B MBbsHME SBJISETCS OJJHOH M3 CaMBIX OCTPBIX MpobiieM
NpaB YeJIOBEKa HAIIETo BpeMeHH. [Ipokypop oOpaTuiics 3a IOpUCANKINEH ¢ «3anpocoM OOBUHEHHS O BBIHE-
CEHUHM PEILCHHMS O IOPUCIVKINK B cooTBeTcTBHU co crartbeil 19(3) Craryra», 4TO BBI3BAJO 3HAYHMTEIBLHBIC
CIIOpPBI B aKaJeMHYECKAX,ANIIIIOMaTHYECKHUX Kpyrax u naxe cpenu cyzneil. Kpuruka cynapu bpurnam6o «3a-
Mpoca» OXBAaTBIBACTIIOUTH BCe KpUTHUecKne mpaBoBbie M. Cynbst bpumam6o nocuuran, 9To mpHMeHe-
aue cratbmyl9(3) Craryra B «3ampoce» He OBUIO HA yMECTHBIM, HA COOTBETCTBYIOIIUM MPHUHIUITY CIIPaBe]l-
JMBOCTH, HEHAUISKAIIMM 00pa3oM pacIIMpHIIO MOJHOMOYHS IMPOKYypOpa M HaHEeCHIO ymepOd aBTOPHUTETY
MY C:OcHOBBIBasICh Ha JOTMaTH4YeCKOH TeopuH, ctaThs 19(3) CraryTa ykasana, yTo IeJb 3TOTO MOJIOKEHUSA
3aKJII0vaeTesi B orpannueHny ropucankuny Cyzaa ass 3aluThl HalMOHAIBHOTO CyBepeHuTeTa. Pasnudne me-
Ky OPUCIUKIMEN» U «IOMYCTUMOCTBIO», IO CYTH, 3aKJIIOYaeTcs B TOM, YTOOBI rapaHTUpoOBaTh, uTo Cyx
JTI0OPOCOBECTHO MpPHUACPKUBACTCS Chepbl FOPUCIUKIINH, ONPEICICHHON ycTaBoM. McToprueckoe TOIKOBaHHE
crarbu 19(3) Craryra He TOJNBKO TNPOSICHSET 3aKOHHOCTH IopHcAMKIMH MYC B OTHOIICHHH CHTYalllH B
MestHMe, HO ¥ HOATBEpKAaeT, 4To CTaTyT SABISETCS «OPTaHU30BAHHBIM HEIIBIMY.

Kniouesvie cnosa: norMaTH4ecKuii, ICTOPHUYECKOE TOJIKOBAaHHE, 3aKOHHOCTB, FOPHCAMKIUS, JOITYCTUMOCTD,
MbsHaMa.
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