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On the need to define the concept of “public order” in the context of recognition and
enforcement of foreign judicial and arbitration decisions in the Republic of
Kazakhstan

The article is devoted to the current problem of the lack of a clear definition of the concept of “péblic order’.
in the context of private law relations and the ensuing issues of recognition and enforcement_of,foreign judi-
cial and arbitration decisions in the Republic of Kazakhstan. The aim of the research is 10 substantiate the
need to define and clarify the concept of public order. As a result of the comparative legal analysis, It was re-
vealed that the clause on public order is enshrined in the national legislation of differént countsiesfand in in-
ternational documents, and is also applied by courts, but is absolutely vague and does nat have clear criteria
for application. In this regard, the authors came to the conclusion that the unceftainty’of this term can nega-
tively affect law enforcement practice, creating legal uncertainty and the possibility of)arbitrary decisions.
The article provides an analysis of existing points of view on the content of\public_order and considers two
opposing approaches: on the need to clarify the concept of public order andithe position that its definition
should remain flexible and undetermined. Considering the importance of‘@nsuring legal predictability in the
area of recognition and enforcement of foreign court and arbitration degisions, the authors concluded that it is
necessary to define the conditions for the application of publi€*order byadeveloping its concept, which will
ensure uniform judicial practice in the Republic of Kazakhstanand itsfurther improvement.

Keywords: public policy (public order), foreign decisions,ecognition and enforcement of foreign court and
arbitration decisions, refusal to recognize and<€nforce foreign court and arbitration decisions, enforcement
proceedings.

Introduction

Globalization develops and encourages international cooperation for the purpose of economic develop-
ment of states, and it has not lost its value'@ven in such a turbulent period. One of the types of such interna-
tional cooperation is foreign investment, as well as commodity and money turnover. In the course of such
cooperation, civil and commercialydisputes inevitably arise between entities, considered and resolved in
courts and arbitrations of different.countries. At the same time, the restoration of subjective rights is assumed
under the condition that thedecisions made by these courts and arbitrations are enforced. However, not all
decisions can reachjthe execution stage, since legislation and a number of international documents establish a
rule according to avhieh recagnition and enforcement of foreign decisions can be refused if it contradicts the
public policy of theycountry where enforcement is sought. With the existence of such norm, the concept of
public okder itself doesinot have a clear content, is purely subjective in nature and has only general outlines.

Thus, the mainsscientific problem is the lack of a general understanding of public policy in theory, leg-
islation and judicial practice; accordingly, this cannot but affect the activities of judges deciding the issue of
recognitien and enforcement of foreign decisions on the territory of the Republic of Kazakhstan, and has an
impact to protect the subjective rights of individuals and legal entities.

If we specify the concept of public policy and identify the general characteristic conditions for the ap-
plication of the public policy, this will make it possible to develop uniform rules for the application of public
policy for judges of the Republic of Kazakhstan, which will improve law enforcement practice by eliminat-
ing the further possibility of an overly subjective approach to the concept of public policy, accordingly, will
lay the foundation for the proper restoration of the subjective rights of participants in civil transactions.
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Methods and materials

Research is based on general scientific and special methods as analysis, synthesis, historical method,
analogy as the ground of comparative legal research, modeling and the formal legal method.

Comparative legal and formal legal methods was predominantly used which made it possible to present
a comparative description of the concept of public policy across countries, based on the study of doctrine,
legislation and judicial practice of different jurisdictions. Historical method mainly was used in terms of de-
fining the concept of “public policy”, which has a long history and is subject to change over time. Modeling
method allowed to develop the conceptual framework of public policy and make a propose of a necessity in
uniform approach to its application. The combination of these methods facilitated the identification of a need
for well-defined criteria and conditions for the use of public policy as a basis for refusal to recognize and
enforce foreign court and arbitration decisions.

Results

Enforcement of foreign decisions is an indicator not only of the level of the state in thejinternational
arena, but also of the effectiveness of legal regulation of the issue of protection and sestorationof violated
rights of subjects in a particular country. After all, the mechanism for protecting violatedyrights and legiti-
mate interests lies not only in the issuance of a judicial act and its entry into forcg, but-alsa/n its timely exe-
cution. Only after the execution of judicial acts the violated or contested rights, freedoms-and legally protect-
ed interests of citizens, legal entities and the state are restored. Thus, the property rights and interests of sub-
jects are restored not as a result of a decision, but rather as a result of the,execution of foreign decisions.

At the same time, it is not always possible to enforce decisions of foereigmsedurts and arbitrations. Deci-
sions of foreign courts and arbitrations must undergo a recognition‘precedure in the territory where enforce-
ment is sought. One of the grounds for refusal to recognize and enf@rce foreign decisions is the public policy.

The concept of public policy, although enshrined in the"legislation of different countries and interna-
tional documents, is considered in theory and has taken, place in judicial practice for a long time. Nowadays
there has not been a clear understanding of when cases Shouldibe classified as contradicting to public policy
and when the courts apply the public policy tootbroadly. Aecordingly, the party that seeks recognition of a
foreign decision may, in such cases, lose this instrument of grotection and restoration of its subjective rights.
If we take into account that foreign investor companiesiean also apply for the execution of decisions, accord-
ingly, the unreasonable application or broad iaterpretation of public policy can lead to an outflow of invest-
ment, because a state that does not havesa,clear legal framework and practice on restrictions (in this case,
regarding the possibility of enforcinggdegisions).and which cannot fully ensure the restoration of subjective
rights will not be attractive in termg of investment. Additionally, in general, if a foreign counterparty does
not feel confident that he can find legal protection in a particular territory, it will not contract with the enti-
ties of this territory, and accordingly, this will affect the commodity and monetary turnover of the state. At
the same time, in paragraph 2 of ‘Article 1 of the Constitution of the Republic of Kazakhstan, one of the fun-
damental principles of the Reépublic’s activity is outlined as economic development for the benefit of the en-
tire people [1]. Economic development, among other things, involves attracting foreign investment and de-
veloping civil turpover thréugh interaction between the constituent entities of the Republic of Kazakhstan
and the constituentientities of other states. Consequently, in order to ensure the restoration of the subjective
rights ofgparti€ipantsiim civil transactions, it seems important to determine the criteria of public policy and
the canditions, forits‘application in order to avoid an overly subjective approach or broad interpretation of its
content by eachiindividual judge who is considering a foreign decision for its recognition for the possibility
of its further execution on the territory of the Republic of Kazakhstan.

Also,public policy has another side — it is a mechanism for protection of the state where the execution
of a foreign decision is sought from the influence and introduction into its legal system of foreign norms or
decisions that can cause significant damage to its public policy. Accordingly, the institute of public policy
must be enshrined and applied, but the current practice of too broad an interpretation and a subjective ap-
proach plays a negative role. Therefore, it seems extremely important, leaving the concept of public policy
itself, to determine its criteria and conditions for application in practice. In the Republic of Kazakhstan, such
uniform conditions do not exist; there is no regulatory resolution or other act that would provide instructions
for judges who are considering the issue of applying public policy.

Since this concept directly affects the restoration of the subjective rights of participants in civil transac-
tions, as well as the investment attractiveness of Kazakhstan, and, accordingly, further economic develop-
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ment and, in general, the country’s reputation in the international arena, the expanded application of the
clause on public order is unjustified.

This problem can be solved by developing the concept of public policy and uniform rules on the condi-
tions for applying the public policy, embodied in the form of a Regulatory Resolution of the Supreme Court
of the Republic of Kazakhstan. In Concept of legal policy of the Republic of Kazakhstan until 2030, ap-
proved Decree of the President of the Republic of Kazakhstan dated October 15, 2021 No. 674 states that
regulatory resolutions are designed to ensure uniform and correct application of laws and by-laws by courts.
They eliminate discrepancies and problematic issues, while at the same time giving the correct direction for
application of the law. It is also noted that State regulation of business activities should be limited to the need
to eliminate risks that affect national security, human life and health, ecology, law and order, morality [2],
which suggests that in private legal relations there are key points that should be taken into account (including
in relation to the category of public order).

The problem of improving the quality of judicial decisions and uniformity in them&was raisediin the
Message of the Head of State Kassym-Jomart Tokayev to the people of Kazakhstan"datedySeptember 2,
2019, “Constructive public dialogue is the basis of stability and prosperity of Kazakhstan®yin which 4t' was
noted the significance in ensuring uniformity of judicial practice [3]. Thus, a consistént judicial approach to
such a crucial concept for ensuring a state's attractiveness on the international stagewundeniably plays a key
role.

Discussion

The doctrine of public order is considered one of the oldest and mostimportant. It expresses the desire
of theorists to determine the boundaries of the competence ofyforgign legislative jurisdiction. At the same
time, it is noted that the main purpose of the doctrine of Ordre Public 1840 develop such a necessary amend-
ment to the principles of determining competent laws, which_protects against damage to the legal system of
the court when applying foreign law [4; 90-91] or enforcing foreignjudgements. Over the years since the
introduction of the clause on public order into theory and pragtice, its content has been interpreted in differ-
ent ways. It should be noted that of all the issues studied, the issue of public order is most often considered in
the literature. In the theory of private internationalllaw, the gopmbination of words “public policy” has not yet
found a single definition that reflects its meaning [5;91646; 54] and scientists from different countries still
continue to attempt to consider various aspeets of the concept of public order, including as grounds for re-
fusal to recognize and enforce foreign court and arbitration decisions, largely from the standpoint of deter-
mining the content of this concept [7, 8, 9% hus, Yu.G. Morozova associates the emergence of the public
order clause with the state’s ensuring its public interests both at the international level and in the domestic
sphere [10]. According to R.Shy Khasyanoy, the term-concept “public order” began to enter into active legal
circulation as one of the politicaltand legal instruments for protecting particularly significant, general “pub-
lic” interests of society andgteystateywithin the country by public authorities [11; 9-14]. It was also spoken
of as: “the rights of sovereignfy ahd political independence”, as well as the highest principles of individual
and social morality, reSpectforgnatural human rights, and the principles of economic order, a set of legal
norms that a given'§tategconsiders to be related to its “essential interests” [5; 116]; “public law”; “social
law”, i.e. laws coheerning the rights of society; “laws designed to preserve the state”; “a set of laws that en-
sure social equilibrium”,”which included the norms of criminal and administrative law, laws on property
rightsgon‘monetary circulation and rules of morality [6; 54] and etc.

\When enshrining a public policy clause in its legislation, almost no state specifies its content [12]. The
clause'on publi¢ order is contained in the laws of all countries, the difference is only in how states define its
public ordergIn legislation, public order is equated with the basic principles, good morals, moral rules, fun-
damental principles, the foundations of Sharia, etc. According to the results of comparative analysis we have
conducted, the legislative approach does not differ, as well as the doctrinal one, in specification in establish-
ing the scope of public order.

This concept is also included in the legislation of the Republic of Kazakhstan. Thus, Article 1090 of the
Civil Code mentions public order as a case of limitation in the application of foreign law, without providing
a definition, but equating public order to the foundations of legal order [13]. Saying about public order as
one of the grounds for refusing to recognize and (or) enforce an arbitration award in subparagraph 2) of par-
agraph 1 of Article 57, the Law of the Republic of Kazakhstan “On Arbitration” defines it as the foundations
of legal order in subparagraph 1) of Article 2 [14]. A reference to public order without disclosing its defini-
tion is also contained in the Civil Procedure Code of the Republic of Kazakhstan, which in subparagraph 2)
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of paragraph 1 of Article 255 lists the grounds for issuing a ruling on the refusal to issue a writ of execution
for the compulsory execution of an arbitration award [15]. Subparagraph b) of paragraph 2 of Article V of
the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, to which the Republic of
Kazakhstan acceded by Decree of the President of the Republic of Kazakhstan No. 2485 of October 4, 1995,
states that recognition and enforcement of an arbitral award may be refused if the competent authority of the
country in which recognition and enforcement is sought finds that recognition and enforcement of this award
are contrary to public policy of that country [16]. It should be noted that the legislation of Kazakhstan em-
phasizes the exclusivity of the public order clause and the rules of law stipulate that the court’s determination
that an arbitral award is contrary to the public order of the Republic of Kazakhstan is an unconditional basis
for the annulment of the arbitral award. And the Regulatory Resolution of the Supreme Court of the Republic
of Kazakhstan dated November 2, 2023 No. 3 “On Certain Issues of the Application of Arbitration, Legisla-
tion by Courts” in paragraph 34 emphasizes that when annulling an arbitral award on this basis, the court
should justify which fundamental rules that form the basis of the legal order were violatedyhow?the ‘arbitral
award and its further execution will be contrary to public order [17]. Despite the inclUsion af,such rules in
the legislation of Kazakhstan, it can be stated that the concept of public order is containedias onesof the key
ones in matters of refusal to apply foreign law or refusal to recognize and enforce foreign decisions, but it is
not specified and the mechanism for determining its content is not disclosed.

However, the problem with public order is not so much the lack of specification, buisfather the fact that
the issues of clarifying this category in each specific case remain at the discretien ofithe court. By subsuming
various legal, political and moral categories under “public order”, the judge cén expand his powers to limit
the application of foreign law or refuse to recognize and enforce foreignidecisions.

This problem, according to some authors [18], entails the,unjustifiably frequent issuance by courts of
decisions to refuse to enforce arbitration awards of foreign statesyprecisely with reference to public policy.
When the law provides a sufficiently broad field for judicialggdiscretion, there is a danger of arbitrariness,
where a significant role is played by the subjective inclination towards‘a particular interest. Such legal risk is
reduced if there is a generally accepted definition of the,coneept, I-€., the most accurate clarification of the
meaning [19; 99]. In the event of a clash of public and private interests, the negative role of the legal certain-
ty of the rule of law regulating controversial socialyrelations)increases significantly. Unfortunately, as prac-
tice shows, any opportunity to expand discretion in“the process of law enforcement, laid down in the law,
becomes the right of the strong and creates additional problems for the protection of the rights of the weaker
party in the legal relationship [20].

A unique and paradoxical situation_is emerging, when conventions, legislators and courts refer to a legal
norm — public order — on publicly'impertant issues and disputes, without defining its concept, composi-
tion, features and other necessary,characteristics, leaving all this to the subjective perception and discretion
of judges or other authorized lawienforeement officers. A way out of this could be legislative consolidation
or judicial interpretation of ghe*gententfof this legal category [11; 10]. On the other hand, referring the clause
on public order to the categoriés of public law and types of imperative norms, it is also not entirely correct to
talk about providing courtstwith’the opportunity to evaluate and interpret the category of “public order”,
since such categoriesysheuld, be as predictable as possible so that through them it would be possible to regu-
late public relations,unambiguously.

As notedy, “the judicial system cannot but contradict itself when decisions are made by a large number
of indiwiduals, Myno way connected or communicated with each other, on the basis of their subjective under-
standing of *“good Taith”, “morality”, “reasonableness”, “proportionality”, etc. And the inevitable contradic-
tion ofisuch decisions, made under similar circumstances, subjectively assessed differently, cannot have a
positive effeét on the formation of the legal consciousness of the citizens of the state” [21]. Thus, if the con-
tent of this concept were to be specified, judges could have guidance and reference points in the application
of the public order clause. It is rightly noted that “it must seem a serious breach of international comity to
assume, in relation to a state recognized as sovereign and independent, that its legislation is contrary to the
essential principles of justice and morality; such an assertion can easily offend this state and it must come
from the sovereign, acting through ministers, and not from a judge” [22; 198].

There is also an opposite point of view, according to which it is not possible to specify the content of
public order. Opponents of specifying this category believe that the institution of public order has never been
one of those that can be regulated in detail by law [18], therefore it is impossible to define public order or a
list of such norms. It is considered that it is impossible to foresee cases of public order, since it is a category
that changes over time and dependents on changes in behavior, morality and economic conditions [23;.85].
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The range of potentially unfair actions is so wide that it can hardly be described in legislative acts at all [24;
25], in addition, the same actions can be both conscientious and unfair depending on the motive for their im-
plementation. M.K. Suleimenov and A.E. Duisenova believe that the actual content of this evaluative con-
cept depends on the circumstances of a particular case and, in accordance with the generally accepted world
practice of developed countries, is subject to establishment exclusively by the court, and not by the legislator
[25]. F.S. Karagussov also makes conclusion that an attempt to “more clearly define” the concept of “public
order” in the law is not only inappropriate, but can be dangerous [26]. Of course, legal relations are acquiring
a new character, and in connection with this, the idea of public order may also change. Due to the fact that it
is impossible to foresee all cases in advance, this definition should be formulated in general. At the same
time, it should not be so general as to allow an unjustifiably broad application of the clause, i.e., it should
also contain clarifying, concretizing features of public order.

In our opinion, the most accurate assessment of this problem was given by A. Pilenko, who insisted that
“the science can be systematized only if an exact definition (and not a description) of the ideafpublic order
is given” [27; 57]. According to I.A. Pokrovsky, if the concept of “good morals” only Coversiup a whaole se-
ries of unconscious purely legal problems, then we have the right to demand from the legislatorithat he, and
not the judge, makes every effort to resolve them [28; 258]. And the definition of the scope‘and content of
the concept of “public order” must be expressed in writing and must contain as exhaustiveja list of cases of
application of the reservation, or a list of norms of public order, or precise featUres ofqublic order. And in
our opinion the point of view of Yu.G. Morozova is correct that the mechamism ‘protecting public order is
subject to legislative consolidation, otherwise the solution to the issue of violatton, of the public interest will
be illogical, subjective [10; 15]. S.V. Scriabin also comes to the conclusion that there are no obstacles to
proposing a unified normative explanation of the concept of “publicorder® [29].

As for judicial practice, international experience shows thatythe cagcept of public order is interpreted
differently in each country [30, 31]. Kazakhstani practice indieatestabout an already emerging unfavorable
trend of misunderstanding and application of the public poli€y clause in the Republic of Kazakhstan [32, 33,
34]. In connection with such a difference of opinion ypractice, it“is considered most correct to determine
uniform criteria and conditions for the application of publig, policy for a specific territory. After all, by sub-
suming various legal, political and moral conceptsiunder “public policy,” a judge can expand his powers to
limit the recognition of foreign decisions, which can‘negatively affect the subjective rights of participants in
private law relations. The need for this is confirmed by the Regulatory Resolution of the Constitutional Court
of the Republic of Kazakhstan dated September 13, 2024 No. 51-NP On the consideration of paragraph 3 of
Article 52 of the Law of the Republic of Kazakhstan dated April 8, 2016 “On Arbitration” for compliance
with the Constitution of the Republi€ of Kazakhstan [35], which notes that the terminology used identifies
public order and the foundatiohs_of legal order, in which a violation of the former may manifest itself in an
encroachment on any elements ‘©fithe foundations of legal order recognized as such in the legislative acts of
the Republic of Kazakhstang@ngit Isyproposed to adjust the category of public order to ensure its formal cer-
tainty and clarity.

Conclusions

Kazakhstan €an improve its legislation and practice of the application of the public policy, which in turn
will have a pasitivetimpact on the level of security and restoration of the rights and legitimate interests of
subjects oficivilturnaver.

As agrésult of developing the conceptual basis of public policy a Regulatory Resolution “On the uni-
form application of the public policy in the case of refusal to recognize and enforce foreign court and arbitra-
tion decisien$ on the territory of the Republic of Kazakhstan” should be drawn up which will be submitted
by the Supreme Court of the Republic of Kazakhstan and according to which it will be possible to ensure
uniformity in interpretation and the application by judges of the Republic of Kazakhstan of the rule on public
order when considering foreign decisions with a view to refusing their recognition and enforcement.

If these results are obtained, the level of judicial practice will improve and the courts will learn to find a
“golden mean” in such matters, being able to protect national interests, and at the same time not be too radi-
cal. Such a harmonious approach will undoubtedly increase investor confidence and can turn Kazakhstan
into one of the centers of international cooperation, which is also an important factor in the development of
our country.
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A .EyHypran, M.H. A6unosa

Kazakcran Pecny0iukacbiHiasiieTe/IiK COT sK9He TOPeJIiK meliM/IepiH TAaHy MeH
OPBIHAAY KOHTEKCIHAE KAPHA TIPTII» YFBIMbIH AHBIKTAYAbIH KAKeTTIIr TypaJibl

Makana Keke KYKbIKTBIRgKATHIHACTAD KOHTEKCIHJE (OKapHsl TOPTIM» TYCIHITiHIH HAKThl aHBIKTaMaCBHIHBIH
JKOKTHIFBIHBIHRO 3€KBi,MoCeNeCiHe KoHe olaH TybIHAalThiH Kazakcran PecmyOiukacklHIarsl MIETEIIIK COT
JKOHE TOPEIiK MICIIIMICP/i TaHy >KOHE OPBIHAAY MOcelelepiHe apHAIFaH. 3epTTeydiH MaKCcaThl — >KapHs
TOPTIN YFBIMBIH AHBIKTAY XKOHE HAKThUIAy KKETTUIIriH Herizney. JKypriziireH caiblcTIpMAaibl-KYKBIKTBIK
FATIAY)HOTIKECIHIE KApHUsl TOPTINl Typajbl €CKEepTIIe OPTYPi EIAepIiH YITTHIK 3aHHAMAchIHIA JKOHE
XaITBIKAPaNbIK KyKaTTapaa OCKITUIreHi, COHBIMEH KaTap COTTap TapanblHaH Ja KOJIaHBUIATHIHBIL, Oipak
TaOVMFATH! OOMBIHINA MYJIIEM aHBIK €MEC JKOHE KOJIAHYIbIH HAKThl KPUTEPHUILIepi )KOK EKeHIIr aHBIKTaJ/Ibl.
Ochiral GaiaHbICTBI aBTOpJIap OYJI TEPMHUHHIH OeJrici3airi KyKbIK KOJIIaHy TaKipuOeciHe Tepic acep eTim,
KYKBIKTBIK OeNTici3fik TMeH epikTi MIemiMaepaiH KaObULaHy MYMKIHAITIH TYABIPYBl BIKTHMAall JAEreH
KOPBITBIHIBIFA KeNAi. Makanaga jkapus TOPTINTIH Ma3MyHbIHAa KaThICTBl KaJBINTACKAH Ke3Kapacrtap
TaJJaHFaH, COHBIMEH KaTap JKapHs TOPTIN TYCIHITIH HaKThUIAy KaXKETTIrl JKOHE OHBIH aHBIKTAMACHI MKEeMJI1
opi aHBIKTaIMaraH OOJBIN KaTybl KEPEeK JereH eKi Kapama-Kapchl Ke3kapac kapacteipburrad. llleremmix
COTTap MEH TOPEeiK MIeNIMAEpIi TaHy KIHE OPBIH/AY CAIAChIHIA KYKBIKTHIK O0DKaMIBUIBIKTHI KAMTAMACHI3
eTY/iH MaHBI3ABUIBIFBIH €CKepe OTHIPHIMN, aBTopiap Kazakcran PecrmyOmikaceiga OipKenki coT TOXipHOeCiH
’KOHE OHBI OJIaH i JKETUIAIPY/i KaMTaMachl3 €TETiH JKapHsl TOPTIll TY>KBIPhIMIAMAChIH d3ipJiey apKbUIbI OHBI
KOJIJaHy MapTTapblH alKbIHAAY KaXKeT JIeTeH KOPBITHIH/IbIFA KEITeH.

Kinm co30ep: xapust TOpTil, MISTENIIK MIEHIIM/EP, COT JKOHE TOPEINIK LICHIIMAEpiH TaHy MEH OpbIHAAY, COT
JKOHE TOPEIIK LICeHIMAEPIH TaHy MEH OpbIHAayJaH 0ac TapTy, aTKAPYILIBUIBIK iC XKYPTi3y.
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On the need to define the concept...

A.E. Hypran, M.H. A6unoBa

O Heo0OX0AUMOCTH Onpeae/ieHUs MOHATHS «IMYOJIHMYHBIN MOPAT0K» B KOHTEKCTE
NPU3HAHUS U IPUBeIeHUs] B HCIIOJTHEHHE HHOCTPAHHBIX CyAe0HbIX H apOUTPAKHBIX
pewmiennii B Pecmyosiuke Kaszaxcran

CraThsl MOCBSIICHA aKTYaTbHOH Mpo6iieMe OTCYTCTBUSI YETKOTO ONPEAENICHHUS ITOHSATHS «ITyOIMIHBIA TOps-
JIOK» B KOHTEKCTE YaCTHONPABOBBIX OTHOILIEHHI U BBITEKAIOIINX U3 HUX BONPOCOB MPU3HAHUS U IPUBEACHUS
B HCIIOJIHCHHE HHOCTPAHHBIX CYyIeOHBIX U apOuTpakHbIX pemeHuil B Pecmybnuke Kazaxcran. Llensio nuccie-
JIOBAaHMS ABJISETCS 00OCHOBaHUE HEOOXOJUMOCTH ONPEACIICHHS 1 YTOUHEHHUS OHATHS MTyOINYHOTO MOPSAKA.
B pesysbTaTe MpOBEIEHHOIO CPaBHUTENBHO-TIPABOBOTO aHajIn3a, ObLIO BBIABJICHO, YTO OFOBOpPKA O MyOJIHY-
HOM THOPSKE 3aKPEIUIIETCs] B HALIMOHATBHOM 3aKOHOAATENbCTBE Pa3HBIX CTPAH M B MEXKAYHAPOIHBIX JOKY-
MEHTAaX, a TaKXKe IMPUMEHSETCS CyIaMH, OXHAKO HOCHT aOCOJIIOTHO HEOIPEeIeNeHHBIH XapaKkTep 1 HefMCEeT:
YEeTKUX KPUTEpUEB IPUMEHEHNUs. B CBS3M ¢ 5THM, aBTOPHI IPHUILIM K BEIBOAY, YTO HEONPEIEICHHOCTE BIOT0
TEepMHHA MOXKET HETaTHBHO OTPAa3HTHCS HA MPABONPHMEHUTENBHOM MpaKTUKe, CO3/1aBasi IPaBOBYIOpHEONPEs
JIETICHHOCTh M BO3MO>KHOCTh IIPOU3BOJIBHBIX PEIIeHUH. B cTaThe MPUBOANTCS aHAIN3 CYIIECTBYIOIIIXITOUCK
3peHUsI Ha COoflep KaHNe ITyOIMIHOTO MOPSIIKA, a TAKKe PACCMATPUBAIOTCS JBE POTHUBOIOMOKHEIXIO3 M
0 HEOOXOIUMOCTH YTOUHEHUSI MMOHATHUS ITyOIMIHOTO HOPSAAKA M MO3UIUS O TOM, UTO €r'd OTPEACICHAE T0TK-
HO OCTaBaThCsl THOKUM M HEJETePMUHHPOBAHHBIM. YUHTHIBAs BAXKHOCTh 00ECIICUEHHS\IIPaBOBOI IIpe/cKa-
3yeMOCTH B c(pepe MPU3HAHUS U UCTIOIHEHNSI HHOCTPAHHBIX Cy/AeOHBIX U apONTPAKHBIX PEHICHUH, aBTOPaMH
CZieNiaH BBIBOJ O HEOOXOJMMOCTH OIIPEACNICHNUS YCIOBUH MPUMEHEHUS MOHATHS ITyOANYHOT 0’ TIOPsIIKa ITyTeM
Pa3pabOTKH €ro KOHIEHLHH, KOTopas o0ecreunT eanHooOpasHyto cyneOHyro HpadkTuky B Pecriyomnke Ka-
3aXCTaH M JajbHelllIee ee COBEPIICHCTBOBAHHUE.

Kniouegvie cnosa: myO0nnyuHbI MOPAIOK, HHOCTPaHHbIE PEIICHUS, IPU3HAHKC M NPHUBEICHUE B HCIOJIHEHUE
MHOCTPAHHBIX CyIEOHBIX M apOUTPaKHBIX PEIICHMH, 0TKa3 B NMPU3HAHKK W NPUBEJCHUN B MCIIOIHEHUE HHO-
CTPaHHBIX CyAEOHBIX M apOUTPAXKHBIX PEIICHUH, NCIIOTHUTEIEHOS TPOH3BOICTBO.
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