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Juvenile justice and labor of minors

One of the priorities of any state is the protection of the rights of the child. In different countries, there are
special mechanisms for protecting the interests of children, and one of them is the formation of a special pro-
cedure for the legal proceedings against juveniles who have committed unlawful actions - juvenile justicélt
is based on the doctrine of «parens patrie», according to which the state behaves as a trustee or a respensible
person for minors, protecting them from dangerous behavior and harmful surroundings. The article deals with
the history of the emergence of courts for juvenile cases in different countries, about their peculiarities and
differences, and about the age qualification of subjects of juvenile justice. The legislation of the Republic of
Kazakhstan, directly devoted to the rights of minor children, including legal regulation of worke®fiminorsiis
discussed in more detail. The development of proposals for the strengthening and development'of regulations
governing labor relations with the participation of workers under the age of eighteen years demonstrates the
relevance of the problem of the legal regulation of labor relations with minors.
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One of the priorities of any state is the protection of the rights of the child. In different countries, there
are special mechanisms for protecting the interests of children,/and one of thém is the formation of a spe-
cial procedure for the legal proceedings against juveniles who have ‘€emmitted unlawful actions - juvenile
justice.

It is based on the doctrine of «parens patrie», according teywhich the state behaves as a trustee or a re-
sponsible person for minors, protecting them from dangeteus\behavior and harmful surroundings. The first
juvenile court was established in Australia (1890), theéfthese courts were established in Canada (1894) and
in the US (1899). The history of the development4©f the concept of juvenile courts testifies to the existence
of different approaches to this issue. Autonomeus,juvenile’ justice emerged not in all countries where juve-
nile courts were established. Two options were clearly ‘identified: an autonomous court not connected with
the general court, and the composition of ghte general court, which received the functions of dealing with cas-
es of minors.

Originally autonomous juvenilefjusticeWwas established in the USA, Canada, England, Belgium, France,
Greece, the Netherlands, Russia, Poland, Hungary, Egypt, Japan, Australia, New Zealand, the cantons of
french Switzerland. In Germany, Awustria, Spain, Portugal, the cantons of german Switzerland, the functions
of guardianship courts wereflinked toithe functions of the juvenile courts, which put their task of protecting
the rights of minors to the forefront of their activities, and not the task of combating crime, as happened in
the courts of the first groupsiefcountries. Some countries have taken the path of creating specialized juvenile
judges. This happenediin Ireland, Italy, Greece, Switzerland (Canton of Geneva), Japan, New Zealand [1; 6].

Speaking aboutithe titne and reasons for creating juvenile justice in such foreign countries as Germany,
Britain, France'and Sweden, the following can be noted. Juvenile justice in Germany has passed a long his-
torical path”ofydevielopment. In different countries, the first separate bodies begin the history from 1532
[2;47s Closegto the modern form, German juvenile justice acquired in 1923 with the adoption of the Juvenile
Courts Act(@@ugendgerichtsgesetz). The main reasons for the adoption of the law include, first and foremost,
the worst consequences for Germany of defeat in the First World War, post-war devastation, the huge num-
ber of street children and juvenile criminals, etc. The UK juvenile justice system, referring to the Anglo-
Saxomymodel, is based on the idea of preventing juvenile delinquency, Which can save for the country 80
million pounds sterling per year [3; 60]. In France, in 1912, the first specialized juvenile court was estab-
lished. But the judges in it were ordinary judges who did not specialize in cases of minors. In the same year,
a special measure of punishment was provided, which consisted of supervised monitoring of minors. The
first juvenile court was established in 1914 on the basis of US experience. Juvenile justice in the whole of
France in the modern sense with the establishment of a system of courts of minors, with specialized judges
originates in February 1945. This is the period of the country's complete liberation from fascist occupation
and the beginning of the restoration of the war-ravaged economy. It is known that the satellites of war and
devastation are homelessness, fatherlessness, the growth of juvenile delinquency and crimes against them-
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selves. And in Sweden, as in other Scandinavian countries, there is juvenile justice, but there are no separate
juvenile courts.

The main sources of the criminal law of minors in Germany are the Federal and Land Constitutions, as
well as the above mentioned Law on Courts for Minors. In turn, the idea of juvenile justice, first formalized
in the United States, was developed in the UK in 1908, when a series of laws on children and youth was
adopted. In France, the modern system of juvenile justice is regulated by the Law of 2 February 1945 No.
45-174 on the offenses of minors. On December 23, 1958, a decree was adopted that extended the notion of
«minor offender» in general on all minors and criminals, and not criminals, that is Children are in danger.

If we talk about the age qualification of the subjects of juvenile justice, then in Germany by age, sub-
jects of juvenile justice do not form a single category, but are divided into three subgroups: children (up to
14 years), adolescents (14-17 years) and young adults (18-21 years). Jurisdiction of juvenile gourtsuextends
to 14-17-year-old minors, as well as 18 to 21-year-old adults [4]. In the UK, the age of subjects of juvenile
justice is 8-17 years. Criminal punishment can be applied to 14-17-year-old criminals. In"Exance, the main
age of the minority is 13-18 years, which is divided into the younger: 13-16 years old and the{senior: 16-18
years. Nevertheless, in March 2002, a law came into force, according to which «punitivelmeasures (so-
called educational sanctions) can be applied to minors aged 10 to 13 years. If educational measures involve
return to parents, reprimand, compensation for harm, supervision, educational caxé; the appeintment of judi-
cial protection, placement in an institution, etc., then an educational sanctidn is) fopexampleycompensation
for damages or rendering assistance to the victims, a ban on visiting certain Places, og’communication with
certain people. In Sweden, adolescents under the age of 15 are not subjectate,criminal liability, and the
crimes of young people from 15 to 18 are considered by ordinary courts, while being guided by relaxed leg-
islation. Persons under the age of 18 can not be sent to prisons. The most severe punishment for them is
placement in a closed educational house. Recently, the relatively newypproblem for Sweden, connected with
the growth of the number of immigrants, has been aggravated, and adolescents from among them commit a
significant number of crimes. In 1999, a new system of punishment for juvenile offenders aged 15-17 was
introduced.

The main characteristics of the juvenile justice systemin\Germany is the implementation of legal pro-
ceedings by special courts for minors; Priority of alternative punishments (minimum intervention); Priority
of mediation and restorative justice; Priority of.educational social sanctions; Detention (for as short a period
of 6 months to 5 years, and in exceptional cases -p topl0 years) as an extreme measure («ultima ratio»);
The absolute exclusion of juvenile casesdn ajgeneral court for adults, even in the most serious cases. The
right of minors in Germany is a specialgriminal law for young criminals who are at the time of committing a
tort at puberty (both in physiologicald@and mental aspects).

In the UK, there are the followinglepportunities at the stage of prevention and work with adolescents at
risk: Youth Inclusion Program (YAR)\for people aged 8 to 17 years. The program operates in the 110 most
criminal «active» regions of thel.country. The program gives the young person an opportunity to raise the
educational level, gain new Skills and help with the choice of profession. Also act the so-called YISPs - «Pa-
nels of inclusion and s@ipport» 6fFoung people. There are programs for parents at the local level to help them
prevent the commission of a €rime by their child. There are «partnerships for school security» (Safer School
Partnerships), whoseygoalsis to influence the criminal situation in schools. They are formed in schools, and
they include poliee offigers.

The m@imchatacteristics of the juvenile justice system in France [5; 6]:

1. The preference of educational measures before punishment, punitive measures.

2. Deep,acquaintance with psychology, with the personality of a minor offender.

3. Specialization of judges, who must deal solely with the affairs of minors.

A significant place is occupied by the study of the personality of a minor offender. It is conducted ac-
cording to the rules of the «social research» provided by the French procedural legislation with the prepara-
tion of a special dossier. This study under French law is a mandatory procedural requirement.

In Sweden, as in other Scandinavian countries, there is juvenile justice, but there are no separate juve-
nile courts.

Distinctive features of the system of juvenile justice in Germany, Britain, France and Sweden are as fol-
lows. In Germany, the right of minors contains the material and procedural legal provisions that take into
account age characteristics. The following types of legal consequences are possible for minors who violated
the law in Germany. In the UK, if a minor commits an offense for the first time or repeatedly, but pleads
guilty, he is dealt with by the police or local services, and he does not enter the orbit of the court. The police
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and local authorities use a system of different «prescriptions» for such a teenager and a «system of agree-
ments». Juvenile justice in France covers all stages of justice - from investigation to execution of an educa-
tional measure or control over the execution of punishment in relation to a minor. The fact of detaining a ju-
venile who committed an offense in the police is reported to the juvenile prosecutor (such position is availa-
ble at large juvenile courts) or to the ordinary prosecutor (in small courts). In Sweden, in the absence of sepa-
rate juvenile courts, the essence of juvenile justice here lies in the very strong role of the social worker and
his active participation in the investigation and trial of a minor.

Depending on the gravity of the crime, the court directs the adolescent for a period of 14 days to 4 years
in the social rehabilitation center (alternative to the prison), and the term of its isolation can no longer be
changed. The court resorts to imprisonment in rare cases if a young person over 18 years of age is accused of
multiple committing particularly serious crimes; then the term of imprisonment exceeds 4 yearss

Despite the fact that there are no separate juvenile courts in Sweden, there are juvehile prosecutors
representing the juvenile case.

The rules of law directly devoted on the Rights of the minor children for the first time appeared in the
Kazakh legislation with the adoption of the Law of the Republic of Kazakhstan about” «On, Marriage and
Family» [6]. This Law under the Code of the Republic of Kazakhstan about «On Marriage and Family» of
26 December 2011 ceased to be effective [7]. But, until then, the rights of the Child*€xposeddfrom legal rela-
tionship between parents and children. Children in the force of the incapacify weren’t independent bearers of
rights, also in a position of passive objects of parental care. This Code defines purpeses, objectives, prin-
ciples and the legal foundations for marriage — family relations and this‘Codesdefends supporting rights and
interests of family, determining its development a priority of social policygef the Republic of Kazakhstan.
The inclusion to the Code of a separate chapter devoted on the rights of the minor children was an important
step on the way to overcome this approach.

There is the Law «On the Rights of a Child in the Republig, of Kazakhstan» of 8 August 2002 for the
protection of the rights of the minor children in the republic [8]y, They specifically governed relations arising
in connection with the implementation of the basic rights‘@nd \intetests of the child as guaranteed by the Con-
stitution of the Republic of Kazakhstan [9], on the basisyef the principles of priority for children to a full life
in society, development of public meaningful and¢ereative, activity, education in their high moral qualities,
patriotism and civic education, the formation of.a national identity on the basis of the universal values of
world civilization.

The Law [8] applies to citizens of tile Republic of Kazakhstan, foreigners and stateless persons. The
rules of the law establishing the rightssand duties”of the child doesn’t apply to children who has civil legal
capacity in full scope until the age ofimajority in accordance with the legislative acts of the Republic of Ka-
zakhstan. The law considers the child\agya self-identity with rights and who capable in varying degrees to the
implementation and protection by themselves.

The definition of the childjis given in article 1 of the Law of the Republic of Kazakhstan [8]. The Ka-
zakh law stipulates the child is"a person who has not reached the age of 18 years (majority).The recognition
of the child has full legal capaéity before reaching the majority age, including its emancipation does not af-
fect, except for the cases specified in the Law possibility to consider it as a child.

There are thie new parameters of the regulatory content, grounds, the changes, termination of the em-
ployment relationship With one of the most vulnerable category of workers — minors discusses in this article.

The legalregulation of the employment of juveniles, them rights and duties in the sphere of labor are
enshrined lingthefConstitution of the Republic of Kazakhstan [9], the Labor Code of the Republic of Ka-
zakhstan [10]. The Law of the Republic of Kazakhstan «On State Youth Policy» of 9 February 2015 [11] in
the nermative legal acts, which to some extent, refer to the question of the legal regulation of labor relations
with minors.

Minors (persons who have not attained the age of eighteen years) because of their age belong to the cat-
egory of workers, who needs of special protection. The labor legislation of the Republic of Kazakhstan on
juvenile justice is a set of restrictions on the admission to work, labor conditions, avoidance of the labor con-
tract. These restrictions cannot be considered discriminatory, because they are caused by the particular con-
cern about these persons.

At this stage of development in our country is continuing the reform of all spheres of public life, includ-
ing legal, wide-ranging social, political and economic reforms are carrying through. Especially, considerable
changes are visible in the sphere of labor relations. The labor market «thank» by the result of the removal of

Cepus «[lMpaBo». Ne 2(86)/2017 43



D.K. Rustembekova

all kinds of obstacles and prohibitions on entrepreneurial activities, in resulting the employers have become
private individuals and legal entities, also there aren’t subordinate to the State.

For the years of independence of the Republic of Kazakhstan critical regarding the various parties of the
market the most important regulatory legal acts adopted. Today there are a number of legal norms, especially
relating to the labor of minors in need of further clarification. Unfortunately, the relations that arise between
the employer and the minors as an employee as a special category of workers, existing national legislation
isn’t settled fully. This situation poses a number of problems for both the employer and the minor, wishing to
get hired. Based on the fact, it should be noted that the regulation of the labor of persons under the age of
eighteen years old is the current problem.

The focus of the Republic of Kazakhstan to the formation of the rule of law and just civil society allows
minors to take its rightful place in the social structure of the Kazakh society and take an activc partyin\the
realization of the fundamental ideas of the Constitution of the Republic of Kazakhstan.

Available in the labor legislation of the shortcomings and gaps, the facts of abuse bydemployers their
powers have reduced the effectiveness of the application of legal norms for the protection of the, labor rights
of minors.

Young adolescents are strive to get side jobs in the period of summer vacations, then the most of them
are continuing to reconcile work and study. Labor relations with persons under the“dge ofyl8 years have its
own characteristics, which must comply with the employers.

The rules governing the work of minors, contained in chapter 42 of the Labor (Code, as well as the other
articles of the Labor Code of the Russian Federation [12] (LC RF) and haveitsgewn specific characteristics.
A minor aged 14 with the agreement of one of the parents (guardian) and“ef the tutelage and guardianship
authorities can conclude labor treaty of employment to work in theigfree time.“There is a list of the necessary
documents when a labor contract, which is defined in the labor legislation is complemented by a specific list
of documents. The young person can be to conclude an employiment contract for an indefinite period or to
fixed-term contract, for example, at the time of summer holidays. In\any case, the minor employees proba-
tionary period is not installed (Art. 70 LC RF).

For comparison, we can consider the employmeatsof mihors in Germany and the United States. Accord-
ing to the law of Germany [13] regular, constant and daily work during the full working shifts of children
and adolescents who are obliged to attend school.during the full school day is prohibited. Therefore the law
on the protection of the youth labor and a separate provision for children allows the exclusion only for short-
term, easy and suitable for children work,

As any workers, minors young pgople of Germany have the right to paid annual leave. The period of
this leave depends on the age of the guvenilejworker (pupil). According to the law of Germany [13] working
adolescents are obliged to attend scheolduring the full school day, may perform periodically for a period of
not more than 3 hours a day workynot having a negative impact on the health of the Adolescent (delivery
newspapers, magazines). Students under the age of 15 years during school vacations may perform a constant,
the regular work at the enterprisesiand in institutions for a period of not more than 4 weeks in the calendar
year in Germany.

The right to work,have the children in the USA. In each state adopted its laws governing the employ-
ment of minors A hejUnited States Department of Labor has identified, what types of work can perform mi-
nor Americans:{Lhe employer hiring the minor, is obliged to comply with a number of conditions which
must not bréakythejtraining activities of the young person as well as to provide the right for the rest and to
comply withghe@working mode change its employee in the United States [14].

In\summany, I would like to highlight the criteria for the distinction the employment of minors in Rus-
sia, Gérmany and the USA. The age criterion, namely, the general rule in the Russian Federation is 16 years,
thefUnited States and Germany on 15 and 17 years. It should also be noted that in the United States and
Germany there is a precise list of the types of work for any age, in Russia only to persons up to 14 years.

In our view, the Kazakh legislators is to draw attention to the laws of the United States and Germany in
the part of the indicate specific works which are possible for persons 13 years, 14 years, from 15 to 18. Just
would like to propose to create such a list in which the stated that the work may be adolescent, not reached
majority.

Development of proposals for the strengthening and development of regulations governing the labor re-
lations with the participation of the workers haven’t attained the age of eighteen years demonstrates the re-
levance of the problem of the legal regulation of labor relations with minors.
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The Kazakhstan legal literature issues relating to the legal regulation of the labor of minors in the light
of the new Labor Code of the Republic of Kazakhstan, have not been due attention yet. There is a pattern
that the problems with which it was confronted, may not always be the subject of scientific studies and the-
reby are not adequately reflected in the legislative process in legal practice.
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J.K. PycrembekoBa

FOBeHaNIBIYALIET KOHE KOMeJIeTKe TOJIMAFAHAAPAbIH eHO0eri

Ke3 kenren MegMiekerTiHMOACEIMABIKTApBIHEIE 0ipi — Oana KYKBIKTapbIH Kopray. Makamamga op Typii
enpepae Oamaiap MyIJI€CiH KOPFAaNTHIH apHAibI TeTiKTepi Oap >koHe onapablH Oipi 3aHFa Kapchl 9peKeT
yKacaraH KOMENeTKe ToJMaraHapFa KAaTBICTHI epeKIle PeTTEeNeTiH COT iCiH KYPTi3ydi — IOBEHAIABI LIeTTI
KaJIBITBACTHIPYACKSH I atanbin oTTi. OHBIH HeTi3iHae «parens partie» JOKTPHHACHI albIHFaH, OFAH COWKec
MEMJICKEE, KoMeleTKe TOJIMaraHAap YIIH OJapAbl KayinTi MiHE3-KYIBIKTaH JKOHE 3HSAHIbI OpTaJaH
KOPFalTbIHKAMKOpP HEMece JKayalTsl TyJIFa 00Jaibl. ABTOp dp TYpIi eniepse KoMeleTKe TOJIMaraHIap IblH
icTepi’ QOiibIHIIA COTTapAbIH Maiaa OOy TapuXbl, ONAPABIH EPEKIISNTiKTepl KOHE albIPMAlIbUIBIFHI,
TOBEHAIIBI O/IUIETTIH CyOBEKTUICPIHIH JKac EH31 Typalibl MoceleHi kepceTTi. Tikeneil komMeneTke ToiMaraH
OanaiapbIH KYKBIKTapbIHA apHAIFaH, OHBIH IMIIHJE KOMeJIeTKe TOJIMaraHIapAblH eHOETiH KYKBIKTHIK peTTey
Ooiiprama Kazakcran PecryOnmkachIHBIH 3aHHAMachl TOJBIFBIPAK TammaHasl. OH ceri3 jkacka TOJIMaraH
KbI3METKepIIep/IiH KAaThICYbIMEH €HOEK KATBHIHACTApBIH peTTey OOMBIHIIA HOPMATHBTIK epekeNrepai OekiTy
JKOHE JaMBITY YCBIHBICTAPhIH )kacay KOMeJeTKe TOJIMaFaHIapMeH eHOEK KaThIHACTAPBIH KYKBIKTBIK pETTey
npoOIeMackIHBIH ©3€KTi eKeHIITH alKbIH/A/IbI.

Kinm co30ep: 1oBeHan il oninet, 6ana KYKbIKTapbIH KOPFay, KOMEJIEeTKe TOIMaraHAap/blH eHOCTiH KYKbIKTBIK
perrey.
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J.K. PycTremGexoBa

IOBenanbHas IOCTUIUS U TPY/ HECOBEPIIEHHOJIETHUX

OmHMM U3 TPHOPHUTETOB JIIOOOTO TOCYAApCTBA SBISETCS 3allWTa IpaB peOeHka. B crarbe oTMmedeHO, 4TO
B Pa3HBIX CTpPaHaX CYIIECTBYIOT CIEIHAJIbHBIC MEXaHH3MBI 3aIlIUTH MHTEPECOB AETeH, OTHUM M3 KOTOPBIX
ABJIeTCS (POPMHUPOBAHUE OCOOOTO IMOPSIKA CYHONPOHM3BOJACTBA B OTHONICHHH HECOBEPIICHHOIETHUX, CO-
BEpIIMBIINX MPOTHUBOIPABHBIE NEHCTBHS, — IOBEHAJbHAs IOCTUINSA. B ee OCHOBe JIEXHT NOKTPHHA «parens
patrie», COIJIaCHO KOTOPOH TOCYHapCTBO BeAeT ce0sf Kak IONEUYUTENIb WIM OTBETCTBEHHOE JIMLO
3a HECOBEPLICHHOJICTHUX, 3AIlIMINAs UX OT OIACHOTO IOBE/ICHHSA M BPEJHOTO OKpYXeHHs. PaccMoTpeHa uc-
TOpUs BO3HUKHOBCHHMS CYAOB IO JieJaM HECOBEpIICHHOJETHHX B pa3sHbIX CTpaHaX, IOKa3aHbI
UX 0OCOOCHHOCTH M Pa3iIN4Hs, BO3PACTHOM 1IeH3 CyObEeKTOB I0BEHANbHON 0cTHLINH. bosee monpobHo o0eyiks
JIEHO 3aKOHOAAaTenbcTBO PecmryOmmkn KasaxcraH, HEMOCPEICTBEHHO IOCBSIIEHHOE IPaBaM HeCOBEpHIEHHO-
JIETHHX JIeTeH, B TOM YHCIIE TIPaBOBOE PETYINPOBAHUE Tpyla HecoBepmeHHoeTHHX. [ToguepkayTof Mo pas-
paboTKa MPEIOKEHHH 10 YKPEIUICHUIO U Pa3BUTHIO HOPMATUBHBIX ITOJIOKEHUH, PEryINPYIONINX TPYIOBBIC OT-
HOIICHWSI Cy4YacTHeM pa0OTHUKOB, HE JOCTHITIMX BO3pacTa BOCEMHAJUATH JIET, CBHUJETEILEIBYET
00 aKTyanbHOCTH NMPOOJIEMBI IPABOBOTO PETYJIMPOBAHUS TPYIOBBIX OTHOIICHUH ¢ HECOBEPIICHHOICTHVNML.

Knioueswie cnoga: 10BeHaNbHas IOCTUIMSA, 3aIUTa NPaB peOEHKaA, IPABOBOE PETYIUPOBAHNE TPYIa HECOBED-
MIEHHOJIETHUX.
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