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On the issue of the legal status and formation of election
commissions in the Republic of Kazakhstan

The subject of research of a scientific article is the election commissions in the Republic of Kazakhstan: The
authors show the role and significance of this institution. In the present work, the issues of the constitutional
and legal status of bodies carrying out the preparation and conduct of elections in the Republic of Kazakhstan
are being investigated. The object of study are normative and legal acts regulating the formation and powers
of election commissions in Kazakhstan. Based on a comparative legal analysis, the article deals with issues
related to the organization and activities of election commissions in the Russian Federation and the Republic
of Kazakhstan. Much attention is paid in the article to actual issues of functioning of election commissions, as
well as to certain aspects of regulating the constitutional and legal status of these bodies: The modern prob-
lems of the domestic institute of election commissions indicate the need for further improvement of the con-
stitutional and legal regulation of this institution in the context of the overall task of forming a civil society
and a rule-of-law state in the Republic of Kazakhstan. The authors come to.the conclusion that it is necessary
to modernize election commissions in the direction of establishing a system of permanent election commis-
sions. The article also proposes improvement of the procedure for forming the composition of election com-
missions in order to ensure equal representation of political parties participating in elections.

Keywords: The Constitution of the Republic of Kazakhstan, direct democracy, elections, electoral law, elec-
tion commissions of the Republic of Kazakhstan, the formation of election commissions, the legal status of
election commissions, the rule of law, civil society

The Constitution of the Republic of Kazakhstandin 1995 [1] enshrined the most important guarantees for
the development of Kazakhstan as a democratic rule-of-law state, which recognizes, respects and protects the
rights and freedoms of the people and the citizens. Ownership of all the power by its multinational popula-
tion is the fundamental principle of state and public life as well as an inseparable part of the foundations of
the Kazakhstan's constitutional system.

The highest direct expression of the power of the people are referendums and free elections.

The functioning of election commissionsis, in our opinion, an important principle ensuring the freedom
of elections, guaranteed by the Constitution of the Republic of Kazakhstan, the Universal Declaration of
Human Rights, and the International Covenant on Civil and Political Rights.

At the same time, the legal regulation of the organization and activity of election commissions in the
Republic of Kazakhstan is.not without a number of significant shortcomings.

The legal properties of the election commissions, the principles of their formation and activity need to
be determined, their rights to organize and conduct elections need to be clarified, the status of its members
who have either@a right for a decisive vote or a right of an advisory vote needs to be specified.

Let's consider the question of the election commissions formation procedure in the Republic of Ka-
zakhstan.

Analysis of the current Kazakhstan electoral legislation shows that, in accordance with Article 10 of the
Constitutional-IL.aw of the Republic of Kazakhstan of September 28, 1995, No. 2464 «On Elections in the
Republic of Kazakhstan» [2], elections are carried out by a unified system of electoral bodies: the central,
regional, territorial and precinct election commissions.

According to Article 10 of the Law «On elections in the Republic of Kazakhstan» [2], election com-
missions are the state electoral bodies that organize the preparation of and conduct the elections in the Re-
public.

A unified system of election commissions consists of:

1) Central Election Commission of the Republic;

2) territorial election commissions;

3) district election commissions;

4) precinct election commissions.
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Important to note that from the above-mentioned electoral bodies, the Central Election Commission of
the Republic of Kazakhstan has the status of a state body in accordance with Article 1 of the Regulation on
the Central Election Commission, approved by the Decree of the President of the RK of November 11, 1996,
No. 3205.

The Central Election Commission of the Republic of Kazakhstan is a permanent state body of the Re-
public of Kazakhstan, presiding over a unified system of election commissions of the Republic.

The Central Election Commission of the Republic of Kazakhstan is a permanent body responsible for
the implementation and uniform application of the electoral legislation.

The President of the Republic of Kazakhstan appoints the Chairman and two members of the Central
Election Commission of the RK; the Senate and Majilis appoint two members of the Central Election Com-
mission each.

The term of office in an election commission is five years.

Territorial, district and precinct electoral commissions are elected by the appropriate maslikhats based
on the proposals from the political parties.

Each political party has the right to submit one candidature to the relevant election commission. A polit-
ical party has the right to submit a candidate who is not a member of this political party to the election com-
mission candidates.

In the absence of proposals from the political parties by the deadline, which must be at least one month
before the formation of election commissions and is set by the maslikhat, maslikhats elect an election com-
mission based on the proposals of other public associations and superior election-.commissions.

The commissions of all levels consist of seven members.

In accordance with paragraph 6 of Article 20 of the Constitutional Law of the Republic of Kazakhstan
«On Elections in the Republic of Kazakhstan» [2], political parties that do not have a representative in the
election commissions have the right to delegate their representative to the relevant election commission with
a right of a consultative vote for the period of preparation and conduction of the election campaign.

Thus, the Constitutional Law «On Elections in the Republic of Kazakhstan» considers all election
commissions as state bodies. However, in fact, territorial, district and precinct election commissions operate
on a voluntary basis and are elected by the respective maslikhats based on proposals from political parties,
therefore, they are not state bodies.

In the Kazakh legal literature, the issues of forming and functioning of election commissions are the
subject of attention of scientists who believe that democratic changes in society will go much faster when the
mechanism for holding elections will work smoothly in the country. The problem is composed not only of
the procedure for the formation of-election.commissions, but of all of their activity in general as well.
E.B. Mukhamedzhanov notes that, «analyzing the provisions related to the status and procedure for the for-
mation of election commissions, you ask yourself a question: is an election commission a state body or a
public team? If the first, then, probably, clear requirements should be set for candidates for the membership
in the election commissions, a section «Responsibility of commissions» should be introduced into the Con-
stitutional law on elections, and their activities should be put on a professional basis» [3].

As for the procedure for the formation of the election commissions, to ensure the most important prin-
ciple of the electoral process - the neutrality of the state apparatus - the most acceptable and democratic ap-
proach is the collective formation of the electoral bodies, which is very common in the practice of developed
countries. dn our opinion, only the «collective» principle of the formation of electoral bodies will ensure the
expansion of'theelectoral democracy, and, most importantly, real public control over the course of the elec-
tion campaign.

While the electoral commission will not be truly independent of the government, there will always re-
main a danger of falsification of the election results in favor of the current authorities. Therefore, the election
commissions should be equally composed of representatives of all political parties, including the opposition
ones [4; 7].

It is necessary to amend the Election Law to ensure a broader representation of parties in the election
commissions to ensure the independence of the commissions. However, as noted by M.A. Sarsembaev,
it should be borne in mind that it is simply impossible to ensure equal representation in the election commis-
sions for parties, simply because there are seven seats in an election commission, while there are ten political
parties in Kazakhstan. Whatever we do, it is inevitable that three parties will not be represented in the elec-
tion commission [5; 108]. In the opinion of M.A. Sarsembaev, the solution is in ensuring equal representa-
tion of parties in election commissions at the level of chairmen and commission secretaries [5; 108].
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E.B. Mukhamedzhanov suggests to use the experience of the electoral legislation of the Russian Federa-
tion, and to include in the members of election commissions one representative from the candidate who is
running for election [6; 158].

Paragraph 4 of Article 22 of the Federal Law «About basic guarantees of electoral rights and the right to
participate in a referendum of citizens of the Russian Federation» [7] states that no more than one commis-
sion member with the right of decisive vote may be appointed to the commission from each political party,
each electoral association or other public association based on their proposals. A political party, an electoral
association, or another public association cannot simultaneously offer several candidates for appointment to
a single commission.

In order to prevent abuses by the members of the election commissions of the Republic of Kazakhstan,
it seems appropriate to change the procedure of their formation. It is necessary to include representatives
from political parties as members of the election commissions, with the right to a decisive vote.

In Kazakhstan's legislation, in our opinion, the legal status of a member of an election commission with
an advisory vote is not fully regulated. For example, in accordance with paragraph 6 of Article 20 of the
Constitutional Law of the Republic of Kazakhstan «On Elections in the RK» [2], a representative of a politi-
cal party with the right to advisory vote, has the right to speak at a meeting of the election commission, make
proposals on matters within the competence of the election commission, have theright to appeal against the
actions (inaction) of the election commission to a higher election commission or court.

Thus, it is necessary to reform Kazakhstan's electoral legislation. In particular, it is necessary to change
the procedure for the formation of election commissions in order to ensure membership in their composition
of all participating political parties. For these purposes, the quantitative composition of election commissions
should be legislatively expanded, with indication of the number of members of election commissions in the
Election law, or without specifying such.

The number of commission members should be proportional to the number of voters at the polling sta-
tions, and should be no less than the number of registered political parties.

The election commissions of the constituent entities. of the Russian Federation and district election
commissions for elections to federal bodies of state power are created by the legislative (representative) and
executive bodies of state power of the constituent entities of the Federation on a parity basis: half of the
composition of the commission is appointed by.a legislative body, and the other half — by the executive
body.

The appointment is based on the proposals of the electoral associations, electoral blocks, public associa-
tions, elected bodies of local self-government, election commissions of the previous composition.

As an additional guarantee of the independence of election commissions, the Federal law «About basic
guarantees of electoral rights and the right to participate in the referendum of citizens of the Russian Federa-
tion» [7] establishes in clause 5 of article 22 that state and municipal employees can not constitute more than
one half of the total number of members of the election commission of a constituent entity of the Russian
Federation, election commission of a municipal formation, a district election commission, a territorial com-
mission or a precinct commission.

In the Russian legal literature, the object of increased attention of the scientists is the problem of ensur-
ing equal participation of the political parties in the organization and activities of election commissions. For
example, N.Yu. Turishcheva believes that the requirement established by the Federal law «About basic guar-
antees of electoral rights and the right to participate in the referendum of citizens of the Russian Federationy,
on mandatory appointment of at least half of the election commission members on the basis of the proposals
of the political parties whose lists of candidates are admitted to the distribution of deputy mandates in the
State Duma, the legislative body of the constituent entity of the Federation, the representative body of local
self-government, «was easily executed in the period when only 7 political parties were registered and partic-
ipated in the elections in the country. Significant increase in the number of the political parties that occurred
in 2012-2014, highlighted the problem of ensuring equal representation of parties in the composition of elec-
toral commissions with even more acuteness» [8; 37].

The federal law of the Russian Federation on basic guarantees [7] for the first time establishes the pos-
sibility of dissolution of the electoral commissions of the subjects of the Federation, district, territorial, pre-
cinct election commissions in the event of such violation of the citizens' electoral rights, which resulted in
the invalidation of the results of voting in the relevant territory or the results of the election as a whole. The
decision to disband the election commission can be made only by the court upon the application of the depu-
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ties of the legislative (representative) body of the appropriate level, or the Central Election Commission
(in respect of the commission of the constituent entity of the Federation).

In order to ensure a democratic procedure for the formation of election commissions with objective cri-
teria, not influenced by politics, as well as to guarantee the independence of election commissions, it is nec-
essary to modernize the system of election commissions in the direction of establishing a system of perma-
nent election commissions.

In this regard, one option is to establish a single term of office for all election commissions in Kazakh-
stan, equivalent, for example, to the term of office of the deputies of the Majilis, and that of the President.
Another option is establishing a unified term of office, but with the gradual formation of various parts of
election commissions (first, the Central Election Commission is formed, next year - the territorial election
commission, then a year later - the district election commission, in two years - the precinct election commis-
sion).

In the Russian Federation, since 2012, there has been a transition to the work of precinet election com-
missions was established on a regular basis, that is, their formation is carried out by territorial election com-
missions for a period of 5 years at permanent polling stations. According to the amendments, the transition to
the work of precinct election commissions was established on a regular basis, that is, their formation is car-
ried out by territorial election commissions for a period of 5 years at permanent polling stations.

In order to ensure the continued representation of a party with the replacement/of the relevant commis-
sion members, it is possible to refer to the experience of the foreign countries. For example, Russian legisla-
tion provides for a formation of a reserve from the candidates proposed butnet appointed to the precinct
election commission. The appointment of a new member of the precinct election commission instead of the
retired will be made from this reserve. Such a mechanism also makes it possible to ensure the training of the
reserve candidates of election commissions in a broader sense.

In order to give greater organizational transparency and validity, the mechanism for forming the com-
position of election commissions requires further improvement. Currently, in some foreign countries there is
an institute of deputy member of election commission that makes the work of the commissions uninterrupted
and allows carrying out targeted work on training and improving the professional qualifications of commis-
sion members. For example, in Mexico, the election commission includes commissioners from national po-
litical parties and deputies of all the commissioners.

Thus, it is necessary to reform Kazakhstan's electoral legislation. In particular, it is necessary to change
the procedure for the formation of election'commissions in order to ensure membership in their composition
of all participating political parties. Forthese purposes, the quantitative composition of election commissions
should be legislatively expanded, with indication of the number of members of election commissions in the
Election law, or without specifying such.

In order to ensure a democratic procedure for the formation of election commissions with objective cri-
teria, not influenced by politics, as well as to guarantee the independence of election commissions, it is nec-
essary to modernize the system of election commissions in the direction of establishing a system of perma-
nent election commissions.

The question_of supplementing the Constitution of the Republic of Kazakhstan with a new chapter on
the electoral law and the electoral system in Kazakhstan is now pertinent. This would make it possible to in-
clude the most important relations concerning to elections to the bodies of state power and local self-
government to the subject of constitutional regulation, as well as to consolidate more weighty guarantees of
citizens' electoral rights, in particular, the basis of the legal status of election commissions.

The list. of functions, the scope of powers and the nature of the activity of the election commissions
should be carefully analyzed in order to make the electoral process as accessible as possible for the voters,
increase confidence in elections, and create new contacts with civil society institutions.
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Ka3zakcran Pecnny0mkacbIHAaFbI cailjiay KOMHCCHSJIAPbIHBIH
KYKBIKTBIK MIpTe0eci MeH KAJbINTACTHIPY MIceJieci TypaJibl

MakananelH 3epTrey moHiI Oonbin Kaszakcran PecrmyOnmkachIHBIH caifiay KOMHCCHSUIAphl TaObLIabI.
ABTOpIap OChl MHCTUTYTTBIH POJi MEH MoHiH amibin kepcerTi. Kasakcran PecnyOivKacsIHIaFsl caitiay bl
JIafbIH/IaY bl )KOHE OTKI3Yl )KY3€ere achbIpaThblH OpraHIapAblH KOHCTUTYIHSIIBIK JKOHE KYKBIKTBIK MOpTEOeCiH
3eprTeai. 3epTTey HbICaHBl peTiHAe KaszakcraHmarel caillay KOMHCCHSUIAPBIHBIH —KaJbIITacybl MeEH
OKUJICTTIKTepiH PETTEHTIH HOPMATHBTIK-KYKBIKTBIK akTiiep Oonbim Tabbuiagel. CoHpaii-ak Peceit
Oenepammsiceinna  xoHe Kasakcran —PecrmyOGuukacklHmarbsl — caiiiiay  KOMHCCHSUIAPBIHBIH — KBI3METIH
YHBIMIACTBIPY MEH KBI3METiHE KATBICTBI MOCENEJICpAl CaJIBICTHIPMANIBI  KYKBIKTHIK Tanjay Herizinge
KapacTHIPBUIFaH. ABTOpPJIAp caiilay KOMUCCHSIIAPBIHBIH )KYMBIC iICTeYiHIH ©3€KTi MoceleciHe, COHai-aK 0Chl
OpTraHJap/IbIH KOHCTUTYISIIBIK JKOHE KYKBIKTHIK MOpTeOeCiH peTTeyaiH Oenrini Oip acrekTiiepine Ko KOHiI
6enai. OTaHIBIK caiiiay KOMHCCHsIIapbIHBIH Ka3ipri 3amManfbl mpobiaemanapsl Kasakcran PecrnyGmukacsiHaa
a3aMaTTBIK KOFaM MEH 3aHIBUIBIKTHI KAaJBIITACTHIPY/bIH KAl MIHAETI TYPFBICBIHAH OCBHI MEKEMEHiH
KOHCTHTYLHSJIBIK JKOHE KYKBIKTBIK PETTEyiH OJaH opi XETUINIpYy KaKEeTTIriH KyolaHIbIpAbL. ABTOpIAp
TYPAaKThl OPEKET eTYIIi cainay KOMUCCHAIAPBIHBIH KBI3METIH Kypy OaFbIThIH/A cailylay KOMHCCHSJIApPBIHBIH
JKYHECIH KaHFBIPTY KKET JIeTeH TYXKbIpbIMFa Kenell. Maxaiaza caiinayra KaTbICaThIH CasgCH NAapTHAIAP/IBbIH
TeH OKUINIK eTyiH KaMTaMachl3 €Ty MaKCaTbIHIA caiflay KOMHCCHSUIAPBIHBIH KYPaMbIH KAaJBINTACTHIPY
TOPTIOIH XKETUIIPY YCHIHBUIIBL.

Kinm co30ep: Ka3zakcran PecrmyOmukacsiHbIH KOHCTHTYHUACHI, Tikelned AEMOKpaTusi, caillay KYKBIFBL,
Kasaxcran PecnynukachIHbIH caiinay KOMHUCCHSCHI, caillay KOMUCCHSIAPBIH KYpY, Caillay KOMUCCHSACBIHBIH
KYKBIKTBIK MOpTe0eci, KYKBIKTHIK MEMIIEKET, a3aMaTThIK KaybIMIaCTHIK.

O.A. Epxkanosa, A. boxxkapayinsl, A. JlaBHuuak

K Bonpocy o npaBoBoM craryce 1 pOpMHUPOBAHHHU
n3ouparejbHbIX komuccuii B Pecnydsimke Kazaxcran

IIpenveTom HceaeJ0BaHUs] HAYYHON CTAThU SIBISIIOTCS M30MpaTenbHble Komuccuu B PecmyOnuke Kaszaxcran.
ABTOpBI HOKa3bIBAIOT POJb U 3HAUEHME JAHHOTO MHCTUTyTa. B HacTosmed paboTe MCCIeqyIOTCsl BOIPOCHI
KOHCTUTYIIHOHHO-TIPABOBOTO CTaTyca OPraHOB, OCYIIECTBISIONIMX IIOJrOTOBKY M IIPOBEJECHHE BHIOOPOB
B PecmyOnmke Kazaxcran. OOBEKTOM H3YyUEHHMS SIBISIOTCS HOPMATHBHO-TIPABOBBIE aKTHI, PErJIaMEHTHPYIO-
m@e (GOpPMHUpPOBaHUE W ITOJHOMOYMS M30MpaTenbHbIX komuccuil B Kasaxcrane. Ha ocHoBe cpaBHHTENBHO-
NIPaBOBOTO aHAIIN3a B CTaThe PACCMATPHUBAIOTCS BOIPOCHI, KACAIOMINECS OPTaHU3AUH U AESTeIEHOCTH H30H-
partenbHBIX Komuccuil B Poccuiickoit @enepanuu n Pecrry6mike Kaszaxcran. Bonsimoe BHIManue ypensercs
aKTyaJbHBIM BOIpocaM (YHKIMOHHPOBAHUS M30MPaTENLHEIX KOMUCCHH, a TakKe OTIENBHBIM acleKTaM pe-
TyTHUPOBAHUS KOHCTUTYIIMOHHO-TIPABOBOTO CTaTyca AAHHBIX opraHoB. COBpeMEHHBIE MPOOIEMbI OTEYECT-
BEHHOTO MHCTUTYTa M30MpaTeNbHbIX KOMHCCHH CBHIETENBCTBYIOT O HEOOXOIMMOCTH HalbHEHIIEro coBep-
MIEHCTBOBAHHS KOHCTUTYLIHOHHO-IIPABOBOTO PETyIMPOBAHHS JAaHHOTO HHCTUTYTAa B KOHTEKCTE 00Iei 3a1aun
(dhopMHpOBaHUS TPpaKAaHCKOTO OOIIECTBA U MPABOBOT0 rocyaapcTsa B Pecrybnuke Kazaxcran. ABTOpBI npH-
XOJAT K BEIBOJTy O HEOOXOIMMOCTH MOJIEPHU3AINH CHCTEMBI H30MPaTeIbHBIX KOMUCCHH B HAIIPABJICHUH CO3-
JaHUs CHCTEMBI ITOCTOSHHO JEHCTBYIONIMX M30HMpaTeNbHBIX KOMECCHH, B craThe mpemmaraercst Takxke co-
BEpIICHCTBOBAHUE MOPSAKAa (POPMHPOBAHUS COCTaBa M30MPATENbHBIX KOMHUCCHI B IETSIX 0OECIIeueHus pas-
HOTO IIPEACTaBUTENILCTBA NOJIUTHIECKHUX ITAPTHUH, YUaCTBYIONINX B BEIOOPAX.

BecTHuk KapaFaH,ElMHCKOFO yHuBepcuteTta
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Kniouesvie cnosa: Koncturynus Pecnybnuku Kazaxcran, HemocpeaCTBeHHAs IEMOKpaTHs, BHIOOpH, H30u-
partenbHOe npaBo, u3dbuparenpHble Komuccun Pecnyonuku Kasaxcran, ¢popmupoBanue n30HUpaTeIbHBIX KO-
MHUCCHH, IPABOBOH CTaTyCc N30UpaTeIbHbIX KOMUCCHH, IPABOBOE FOCYAAPCTBO, IPAXKIAHCKOE OOIIECTBO.
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