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Some aspects of judicial constitutional control in foreign countries

The article is devoted to the value and role of the institution of judicial constitutional control in foreign coun-
tries. It presents issues of specificity of judicial constitutional review, differences between the institutional
forms of constitutional control, operating in various foreign countries. Considerable attention is paid todthe
forms and varieties of the Institute of constitutional review, to the problems of the preliminary and subséquent
constitutional control in countries with different legal systems. This article discusses the conceptial issues
about the role and place of judicial constitutional review in the system of state authority. On the basis, of the
analysis of constitutional and legal legislation of foreign countries the system of objects of judicial constitu-
tional control is given, furthermore, the role of constitutional review as an important and necegsaryjelement
in the overall constitutional system of power is displayed.
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Among various ways of legal protection of the main Law, judicial ‘eonstitutional control holds a special
place. Judicial constitutional control is combined activity of specializedjudicial (supreme, constitutional
courts) and quasi-judicial bodies (constitutional councils). They areobligated t6 protect the constitution from
the legal acts, government bodies and government officials who try te  violate it. Judicial control is not the
only way to provide constitutional legality in the sphere of normiereation. Parliament control is the essential
prerogative of the country’s supreme legislative body. Controliean‘also be executed by the head of the state,
or any other body that is authorized by the Constitution. Eventhough the correlation between the judicial and
other forms of control in different historical situationssmay Vaty, the judicial control draws special attention
from theory and practice.

Above all, constitutional control means cheekingywhether the laws or acts correspond to the constitution
with a right to reject the parliament act, in cdse thelbody,that was authorized to check the constitutionality,
has deemed the legal act unconstitutional® This right of Tejection contradicts the formally proclaimed su-
preme rule of the parliament. M.A. Nudelywrote:«The problem of the constitutional control is closely inter-
twined with the parliament’s positiond, If parliament is supreme, there is no possibility to have a body outside
the parliament that would carry,out comstitutional jurisdiction and consequently control the parliament’s
activity. Conversely, if parliament’s Supremacy is limited, constitutional control by a body outside
the parliament is one of the means, of'Supremacy limitation» [1; 10].

The term «control on the constitutional regulatory acts» needs clarification, because not only corre-
spondence of these acts withyth&"Constitution is required, which is extremely important in itself, but as well
as correspondence of the legallacts to the law and consistency with the law.

On the other hand,judicial constitutional control is, undoubtedly, a part of the mechanism of judicial
authority, regardless ofithe way of its localization in the constitutional structure of power. However, the judi-
cial constitifional ‘¢entrol cannot be equated with the traditional judicial functions, since it is a political activ-
ity as, well, carri¢d out in the form of jurisdiction.

In\foreigngcountries two main institutional forms, or models of judicial control. Under the first one
(alsoknown as «american») the judicial control is carried out by the general judicial system. The right
ofijudicial control is given to every judicial court or only to the Supreme Court. Giving the right of judicial
control to all the courts provides for better access to the court, albeit there are differences in opinions be-
tween the lower courts and the Supreme court. In these cases the position of the Supreme Court prevails.

Under the second model (also called «european» or «austrian») control is carried out by the specifically
created court or quasi-judicial body. There is a variation of this model — the french model, when a specific
body is given the right of review of constitutionality of legal bills (preliminary control), including the pro-
posed but not yet promulgated ones. The significant practical difference between deeming an act that came
into force as unconstitutional and banning an act, adopted by the parliament but not yet promulgated, is hard
to discern.
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The first model is characteristic to the American continents (USA, Canada, majority of countries of the
Latin America). Constitutional control is done in the same way in Japan, India, Australia, and in some of the
countries of the Western Europe — Scandinavian countries as well as Switzerland.

All Western Europe countries, that established institutions of the judicial constitutional control after the
World War II, has turned away from the «American» model, preferring the «European» one. The competen-
cy of the courts is not limited to the control of the acts' constitutionality — they also judge concrete situa-
tions, regarding with election processes, disputes on competency between governmental bodies, federation
members between each other and the federation. In some countries it is possible to appeal certain, types
of administrative acts that infringe the constitutional rights of citizens and organizations; in some countries
the constitutional court is a special authority that addresses issues on the constitutionality of political parties
and organizations creation and activity, as well as charges against the head of the state or otheér offieials on
violating the constitution. But the main activity of this body is the control of legal acts' constifutionality.

In European countries with specialized constitutional courts the main problem is not the,problem of'the
hierarchical relations between the judiciary bodies, but the issue of including the constitutionaligourt into the
unified judiciary system. By formal juridical parameter, the constitutional courts do ngt compose a unified
system with the general or other judicial authorities. In the constitutions of Austria, France, Spain, and Italy
the activity of the constitutional courts (Council) is regulated in separate sectionsfthat dojmet coincide with
sections of the judiciary. In Germany's Mail law regulations on the federdl constitutional court are located
not in a dedicated section, but in the general section of «Justice».

Nonetheless, the Western doctrine interprets the constitutional courts, asspait.of the judiciary authority,
regardless of the way of its localization in the overall constitutional system @f,government.

American model does not know about preliminary control /French model} on the other hand, is mostly
composed of preliminary control. In 2008, an article 61-1 was addedyto the French Constitution [2], which
states, that in case any legal provision violates the rights andifréedoms guaranteed by the Constitution,
the State Council or the Court of Cassation can pass the issue to,theiConstitutional Council of France. In this
regard, the literature indicates that Kazakhstan courts Have Wider access to constitutional review [3; 31].
Thus, the constitutional reform in 2008 only partiallygindireetly changed the model of the French Constitu-
tional preliminary control.

At the disposal of the other versions — beth preliminary and subsequent controls, with the apparent
dominance of the subsequent control. There ate twokinds,of subsequent control. First one — abstract control
— is characterized by the fact that the court censiders the constitutionality of the law without regard to any
specific situations, because such doubtstarise from persons having a legitimate right to appeal this issue
to the Constitutional Court. This right,belongs to groups of deputies of a certain size (in Austria— 1/3 of the
deputies of each Chamber, in Gemmany 1/3 of deputies of the Bundestag, in Spain — 50 members
of Congress or 50 senators), head, of the state, parliament (or its chairman), and in federal states —
to the supreme bodies of theffederation members, in some countries — to groups of citizens. For each coun-
try, this list has its own characteristics. For example, in Austria the Constitutional Court has the right to raise
the question of the constitutionality of the law on its own initiative.

Second kind —\specific control — provides consideration of the constitutionality in a context of
a particular casegin the coufts. Almost everywhere there is a rule according to which in case the court came
to the conclusion, that“the applicable rule does not comply with the constitution, it is obliged to suspend
the case and™tQysend a corresponding request to the Constitutional Court. American model has only the spe-
cifie,controlgbutfit is somewhat different, because the question of the constitutionality of the law is decided
by the\courtihearing the case itself.

We think, the opinion described in the literature that even though both preliminary and subsequent
cotitrols have theirs pros and cons, many countries (especially in Latin America) do it differently: bodies
of thejconstitutional control implement both preliminary and subsequent controls, should be supported.
The combination of preliminary and subsequent controls, based primarily on the specifics of each individual
state — is currently an effective and promising way of improving the activity of constitutional courts,
to enhance their role and authority in society and in the system of governmental authorities [4; 29].

Constitutional courts have the ability to reject the complaints addressed to them. The results of their ac-
tivity, significantly influence the political and legal life of their countries. Besides the ability to deem a legal
act unconstitutional, the Federal court of Germany also has an ability called «conformable interpretation» —
the court reserves the act in force, but gives it its own interpretation which is considered mandatory later on.
In other words, the constitutional court correct the act by itself, and even though the interpretation is sup-
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posed to correspond to the meaning and the objectives of the law, in reality the possibility of its adjustment is
quite broad. Constitutional court has to «clean up» the old legislation, adapting it to the current situation.

In France the Constitutional Court was created right after the constitution adoption of 1958, but its
activity has significantly intensified after 1974, when a group of deputies (or senators) with at least 60 people
has received the right to appeal to the council. Previously only President of the Republic, Prime Minister,
Chairman of the National Assembly and the Chairman of the Senate had that right. A complaint can be filed
after the vote for the bill, but before the promulgation of it as a law.

The role of the Constitutional in the political life of the country has significantly increased, it is even
called the «counter-power». This term is successful representation of the constitutional courts political role.
They truly are a counter part to the parliament, by in a way controlling its legislative activity. The constitu-
tional courts can annul an already existing law or prevent the act to come into force or create a régulation
that would bind the legislator in his future actions, although formally the court has no right'to dictate any-
thing to the parliament. Parliament cannot cancel or override the decisions of the constitutional courts
throughout the regular legislature procedure. Constitutional courts' legal acts' juridical force almost matches
that of the constitutional regulations, and consequently, most of the times they are sfronger that the acts
of parliament (because the current legislation prevails in the activity of the previous one). All of the above
hardly complies with the principle of the parliament supremacy, especially€onsideting the fact that
the parliament control of the acts is weakened by the constitutional courts.

In developing countries, where the democratic regime was mote ofi\less established, the institution
of the judicial constitutional control has started to effectively exercise its)funetions and play an increasingly
big role as in the system of power, and in the political life as a whole. Thejbiggest example — the activity
of the constitutional court of India. Indian lawyers have different/opinions on this matter, but in general, it is
acknowledged that the Supreme court has turned into one of the main institutions of power that greatly
affects the political and legal growth of the country. It has earnediauthority not only in India, but also abroad.
Its decisions on constitutional issues have impact on the activities'f other countries' constitutional control
bodies.

Constitutional control exercised by the courts ofsgeneral jurisdiction, is characteristic for the countries
of general law. Typically, it is centralized control, because the only body exercising the control is the highest
court of the country (Ghana, Malaysia, Sri Lanka, eté). In'the Philippines, as in the model of the American
legal system decentralized control is established - controhis executed by all the courts of general jurisdiction.
In a modified form such control exists indndia: it i§ carried out by the states' high courts and the Supreme
Court, which is not only the ultimate a@ithority, but has exclusive jurisdiction in a number of constitutional
issues as well.

The supreme court in the describedcountries consists only of professional judges that satisfy the higher
requirements for their qualificationyThe main requirement — extensive experience in the judiciary and legal
areas. The Supreme Court i§ formed'by the appointment of its members by the head of state, acting on the
advice of, or consultation with“other government agencies. As a general rule, it is — an independent com-
mission on judicial service.In fdia, the president is required to consult with the government in the appoint-
ment of the chief justice and Jin appointment of other members — with the chief justice. Thus, the legal dis-
cretion of the exgcutive power in the formation of the body of constitutional control to a certain extent is lim-
ited, therefore the prin€iple of tenure of judges of Supreme Courts. In India, in addition, there is a that law
provides fofhe appointment of temporary judges for the Supreme Court.

Bodies 0t constitutional control have big competency on issues of different nature, including control
of the|electionprocess, protection of the main rights and freedoms of the citizens, resolving disputes over
authority between state bodies (in federative states — between the federation and its subjects), questions
ofiparliament procedures etc. However, their main objective is to control the constitutionality of the legal
acts,or, in other words — ensuring the rule of law in the field of lawmaking [5; 10]. If some of the men-
tioned responsibilities can be carried out by other bodies as well, the constitutional control is executed only
by these bodies.

However, in some countries where the constitutional control exercised by the courts of general jurisdic-
tion, the Constitution does not contain such explicit provisions (India, Namibia, Jamaica). A typical example
is the Constitution of India, which, according to the Indian scientist on state D. Basu, «there is no explicit
provision authorizing the courts to declare laws invalid» [6; 427].

Developing countries' legislations have a different towards the issues of the object of the constitutional
control, i.e. about the types of legal acts that are under the jurisdiction of the bodies, responsible for the con-
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trol. The main type of such acts are the laws passed by the parliament. In countries where distinguish ordi-
nary and organic laws, the latter are also subject to constitutional control (Francophone Africa).

The case with constitutional laws is more difficult. In this case, the subject could be not the constitu-
tionality of these laws, but the limits of the constituent power of parliament. In some developing countries
this power is constitutionally limited. For example, the form of government, the state religion, multi-party
system, etc. cannot be the subject for constitutional changes. Logically, if the parliament passes a law revis-
ing the relevant provisions of the constitution, such a law should be declared invalid by the body of constitu-
tional control.

In countries, where the constitution does not limit the constituent power of the parliament, there isan is-
sue whether or not the body of constitutional control can review and invalidate the constitutional laws.
This case can lead to a conflict situation where the parliament opposes the body of constitutional ‘centiol, as
it happened in India. It should be noted that the Supreme Court of India has repeatedly chafiged its position
on the limits of the constituent power of the parliament. Originally it deemed necessary to Separate constitu-
tional and regular laws: constitutional laws are adopted by the parliament as a part of the constituent power,
and regular laws are based on legislative power. Interpreting, for example, art. 13 of the¢'Constitution, which
prohibits and adoption of laws denying or restricting the basic constitutional rights, the court|found that the
statement in this article, the concept of «law» applies only to regular laws, and thefefore thes€onstitutionality
of any amendment cannot be questioned. However, in 1967 the court recgnsideredéthisydecision, admitting
that the term «law» is relevant for the constitutional laws as well, therefore admitting that they can be de-
clared invalid. In order to overrule such a decision parliament adopted the 24thsgamendment to the constitu-
tion, securing it the unlimited right to amend the constitution. While ré€egnizing the amendment valid,
the court indicated that the parliament cannot change the core Structure of the constitution. In this regard,
the Indian Parliament has made a provision to the art. 368 of the comstitution stating that «there is no limita-
tion of the constituent power of parliament to change the way you add, alter or cancel the provisions of this
constitution». The constitutionality of this provision was tewiewed by the Supreme court in 1980, and
it deemed it unconstitutional as it could jeopardize the “core omyessential features or its basic structurey.
It was emphasized that constitutional control is one efithe fundamental features of the Indian constitutional
system and it cannot be abolished by amending the'constitution. It should be noted that this position of the
Supreme Court of India was rejected a number ofother general law countries.

In countries that have experienced the influenee ofithe Anglo-Saxon doctrine and practice, the law is
interpreted not only in the narrow sense # as\an act of parliament, but also in a more wide sense, i.e. any
norm of written and unwritten law isgfecognized as law and therefore is a subject to judicial protection.
Therefore, the constitution of such cguntriesido not contain a list of regulations that may be subject to consti-
tutional review. Control function, of thejcourts of general jurisdiction is universal — it applies to all regula-
tions, including on delegated legislation.

In a number of other ¢ountries; constitutional law establishes a list of regulations (in addition to the
law), which may be subject to Constitutional review. In a vast amount of countries, the international treaties
and agreements are subject for thé constitutional review.

As in developed ‘€ountries, the judicial constitutional control in developing countries varies by the time
of implementation, ‘its forms and legal consequences. The range of subjects that have the right to appeal
to the constitutional review body is different, and the procedures of the appeal are different as well. All these
features app@anyin‘the original, national-specific features inherent in the institution of judicial constitutional
control in eaech country. The existing system of constitutional review is difficult to classify under one criterion.

Judicial,_constitutional review in general law countries is characterized by a defining feature —
the puésence of the subsequent and predominantly specific control. Preliminary control can only review the
coutts execution of the consulting function. Constitution of these countries stipulate that the head of state can
ask the Supreme Court to give an opinion on any question of law or fact, including a bill (India, Malaysia).
However, a preliminary review has rarely occurred, for example, in India from 1950 to 1981, the president
asked the opinion of the Supreme Court [6; 433] only 7 times.

In some of these countries from this group abstract control (Malaysia, Namibia). Constitutional control
with this system is always optional, i.e. it depends on the will of relevant subjects.

The legal consequences of the control and the legal nature of the decisions taken by its body has a huge
influence for identifying the role of the judicial constitutional control in the system of authorities. In the
countries under review, the judicial control by its nature is a decisive one. The body of the constitutional
control decides on the compliance or non-compliance of normative act with the constitution, in the latter
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case, the act is declared invalid. The decision is final and legally binding. In some countries, these provisions
are clearly formulated by the constitutional law (Benin, Mauritania, Guinea, Congo). For instance, art. 124
of the Benin constitution states that the law recognized by the constitutional court to be unconstitutional can
be neither promulgated nor adopted. Court decisions cannot be appealed and are binding for all public,
administrative and judicial authorities. However, in general law countries, the constitutions do not contain
such provisions. Regarding the Indian constitution, D.Basu says that: «any violation of these restrictions
makes the law invalid. It is the courts that decide whether or not any constitutional restriction has been vio-
lated» [6; 427].

Despite the fact that the decision of the body of constitutional review is final, it can be overtidden
in certain cases. In some countries, the constitution gives parliament the right to revoke the decisions of the
constitutional control. For example, the Namibian constitution provides that the decisions ofsthe®™Supreme
court are binding for the lower courts, if they are not canceled by the Supreme court itsélf or by an'act
of parliament, adopted in a proper manner (art. 80).

The question of the juristic nature of the acts of the constitutional control body is solved differently
in developing countries — it mainly depends on the applied form of control, and the gurrent legal system.
In general law countries, decisions of the courts of general jurisdiction, which execute, mainly subsequent
control, often contain not only the conclusion whether or not the normative act gompliesiwith the constitu-
tion, but also a new legal norm. These norms (court precedents) are an impgttantSoufce of laws Thus, by per-
forming the function of constitutional control, the courts of general jurisdiction exercise normative function
as well.
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®.A.EpxxaHoBa

et enepae€o0TTbIK KOHCTUTYIHUSIBIK 0aKbLIAYAbIH Keii0ip KbIpaapbl

Makana uies, efiepae/ COTTHIK KOHCTUTYIHSIIBIK OaKpliay WHCTUTYTHIHBIH POJi MEH MOHIHE apHAIFaH.
Op Typdl LICTH MEMIICKETTEPJiH KOHCTUTYLMSUIBIK OaKbUIayblH JKY3€re achlpaThlH COT OpraHJapbIHBIH
SpeKIICTHKTepi MEH OJap[blH HHCTUTYLHOHANIBIK HBICAHIAPBIHBIH ©3apa ailbIpMaIlbUIbIFGI IKOHIHJIE
cypakTap KapacThIpbUIFaH. ABTOP KYKBIKTHIK JKyleci KalblTaCKaH MEMIICKETTep/Ie aJl/(bIH aja )KoHe KeHiHri
JKy3ef€ aChIPbIIaThIH KOHCTUTYLHSUTBIK OaKbLIayAbIH ©3€KTi MaceleNepine, HpICaHAapbl MEH OHBIH TYpJIepiHe
cufrarTaMa OepreH, COHIal-aK MEMIICKETTIK OWIIIK JKYHECIHJEe COTTHIK KOHCTUTYIHMSIIBIK OaKpUIAYIBIH Pet
MCHWOPHBIH aHBIKTAWTBIH TY)KBIPBIMJIBIK Mocelenepai KapacTeiprad. lller enmepiiH KOHCTUTYIHSIIBIK-
KYKBIKTBIK 3aHHAMAJIApbIHA JKYPTI3UIreH Taljayiap HETi3IHJEe COTTHIK KOHCTHUTYISUIBIK OaKbLIayIbIH
00BEKTIIEPiHIH KYieci, OMIIKTIH Kalmbl KOHCTHTYIUSUIBIK KYHECIHIH MaHBI3Jbl JKOHE KaXKETTI 3JIEMEHTI
peTiHIe KOHCTUTYLMSUIBIK OaKbLIayIbIH POl KOPCETiIreH.
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®.A.EpxaHoBa

HekoTopble acnekTsl cy1e0HON0 KOHCTUTYHIMOHHOT0 KOHTPOJIA
B 3apy0eKHBbIX CTPaHax

CraThsl MOCBSIIEHA 3HAYCHHIO M POJIM MHCTHTYTa CyA€OHOTO KOHCTHTYIIHOHHOTO KOHTPOJISI B 3apyOexHBIX
cTpaHax. B He#l packpbITbl BOIPOCH! CieLM(UKH CyJeOHbIX OPraHOB KOHCTUTYLIMOHHOTO KOHTPOJIS, pa3iu-
YU MEXKIY MHCTHTYUMOHHBIMH (OpMaMH KOHCTHTYLIMOHHOTO KOHTPOJIS, ACHCTBYIOLIMMH B Pa3IMYHBIX
CTpaHax 3apyOexbs. 3HAYUTENbHOE BHUMAHHE aBTOPOM yieldeHO (opMaM M pasHOBUIAHOCTSM HHCTHTYTa
KOHCTHTYLIMOHHOTO KOHTPOJIS, NPOOIeMaM OCYIIECTBICHHUS MPEIBAPUTEIBHOTO U TTOCISAYIOIEr0 KOHCTHTY-
LIUOHHOT'O KOHTPOJIS B CTPaHaxX ¢ pa3JIM4YHbIMU [IPABOBBIMHU CHUCT€MaMU. ABTOPOM PacCMOTPEHBI KOHLE
QJIBHBIE BOIIPOCHI O POJIM U MecTe CyAeOHOTO KOHCTHTYLIMOHHOTO KOHTPOJS B CHCTEME rOCyIapcTB
BracTu. Ha ocHOBe aHanmM3a KOHCTUTYIHMOHHO-IIPABOBOTO 3aKOHOJATENHCTBA 3apyOekKHBIX CTpaH
cucTeMa 00beKTOB CyJe0HOT0 KOHCTUTYIIMOHHOTO KOHTPOJIS, POJIb KOHCTUTYIIHOHHOTO KOHTPOJIS
Ba)XHOTO U HEOOXOAMMOTO JIeMEHTa B 00Iel KOHCTUTYI[MOHHOM CHCTEME BIIaCTH.
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