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Requirements imposed to criminal procedure decisions

Activities for criminal case consist of legal proceedings and the decisions made by their results. Achievement
of the called purposes directly depends on justification and motivation of criminal proceeding decisions. The
requirement that the decision was not only reasonable, but also motivated, follows from the fact that the mo-
tivation increases justification of the decision, gives it internal and external credibility, facilitates the partici-
pants' understanding of process of essence of the made decision. The actual circumstances testimonial of
availability of the bases established on case with which the law connects a possibility of adoption of this deci-
sion shall be the cornerstone of each decision. The article is devoted to requirements imposed to criminal pro-
cedure decisions. The purpose of the article is a theoretical and legal analysis of the requirements.that are im-
posed on the criminal procedure decision. Achievement of the set goal is achieved by solving the following
problems: theoretical substantiation of the concept of decisions taken in the criminal process, to determine the
requirements for decisions. The legality of any proceeding decision is determined not only by observance of
the standard instructions relating to content and a form of the decision but also observance of requirements of
the law in the activities preceding decision.Justice characterizes not only the penalty imposed by court, but
also all procedure of legal proceedings, and therefore due process violation.are involved by recognition of the
decision unfair. In this sense the concepts «material injustice» and «procedural injustice».are used. As a result
of the study, the categories of reasonableness and motivation of procedural actions and decisions were
analyzed.The motivation of a sentence, as well as many other types of decisions, is expression of their
justification and therefore observance of the requirement of metivation of the decision gives the chance to
check legality, justification and justice of the decision.Violation of the law requirements of on justification
and timeliness of the made decisions shall involve responsibility of the state bodies and officials who broke
the law, especially in cases when their actions (failure to act) led to violation of constitutional rights and
freedoms of the person and citizen. The abovementioned demonstrates relevance and the practical importance
of studying this problem.

Keywords: constitutional rights and freedoms of the person and citizen; criminal proceedings; decisions in
criminal procedure; requirements imposed in criminal procedure to the decision; legality of decisions; justifi-
cation; motivation of proceeding decisions; the requirement of justice; requirements of the law; need of ren-
dering of reasoned decisions.

Decision making is one of the main components of any activities of officials, including the main basis
of management process. Development and decision making is performed in each organization taking into
account the features determined by nature and specifics of activity, an organizational structure, the operating
system of communication. Criminal procedure decisions on the essence are the management decisions
therefore provisions of the | acceptance theory of management decisions in considerable amount extend to
them. The criminal procedure relations are created and accepted by the same rules and on the basis of the
same principles as management decisions, also the factors accountable in case of their forming are similar.
Decision making — one of stages in development of purposeful activities. It is known that in the course of
investigation there is.a movement from incomplete, probable knowledge to knowledge proved, reliable.
Mostly in case of initiation of legal proceedings at the disposal of the investigating officer there are only data
specifying essential elements of offense but then in a course of production of investigative actions it obtains
new-data on-the researched event, on its nature, on persons, involved in it, their guilt or innocence, on a form
of fault and the spendthrift crime willows, about the circumstances commuting or aggravating a penalty,
about'nature and the extent of damage, about the data characterizing the guilty person; about victim's identi-
ty; about the reasons and conditions promoting crime execution. Thus, i.e. by way adequate reflection in case
papers of the taken place events in the procedural form established by the law, the truth is reached.

Carrying out investigative actions and organizational actions is directed to complete, comprehensive
and objective establishment of all essential facts of the case on the basis of what the investigating officer in
the order established by the law makes the relevant proceeding decisions.

Criminal proceeding is connected with making of certain legal proceedings and acceptances by their re-
sults of specific decisions. The legislator determines the proceeding decision as the decision made by court,
the prosecutor, the investigating officer, the investigator in the order established by the Code of Criminal
Procedure of RK. At the same time in article 10 Code of Criminal Procedure RK devoted to the principle of
legality in case of production on criminal cases it is highlighted that determinations of court, the judge's rul-
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ing, the prosecutor, the investigating officer, the investigator shall be legal, reasonable and motivated. Im-
portance of the specified provisions constituting content of the principle of legality allows to speak about
increased requirements to such type of procedural activities of bodies of criminal trial as acceptance and pro-
nouncement of decisions on criminal case.

The criminal procedure law doesn't contain the regulation expressing general legal properties to which all
proceeding decisions shall answer. In the Code of Criminal Procedure there is no single formulation expressing
requirements to which the decisions passed in a form of the resolution and determinations shall answer.

The feasibility of the accepted this or that decision on case is depending on a stage of investigation and
is caused by the character and content of information which the specific official has by this time, competent
to make the relevant proceeding decisions. «In criminal trial, — M.I. Bazhanov notes, — the knowledge of
objective reality happens in process of movement of criminal case, and the procedural acts, the following one
after another, reflect stages of achievement of an objective truth» [1; 217].

The essence of separate decisions, the purposes for which they are taken out, their place in all system of
legal proceedings, a condition in case of which the law permits to make specific decisions, demonstrate dif-
ference in a circle of the facts which shall be established on case for decision making, and.in degree of va-
lidity of these facts. Together with what, all decisions passed in criminal procedure shall answer to general
legal properties — they shall be legal, reasonable and motivated. These general properties of proceeding de-
cisions follow from the principle of legality in legal proceedings and the nature of proceeding decisions as
acts of application of the right.

Decision making is result of the cognitive activity preceding it (prove) therefore the data received dur-
ing these activities shall constitute a decision basis, its actual, objective base and in this or that form to find
the reflection in the act of the decision.

Need of making reasoned decisions is caused by the valuation principle of proofs requiring that the in-
ternal belief was created as a result of comprehensive, complete and objective research of all body of evi-
dence, and would be based on body of evidence.

In spite of the fact that the legality and justification are properties to which all proceeding decisions
shall answer, the legislator specifies these properties of the decision only in relation to a sentence (Art. 388
of the Code of Criminal Procedure). Concerning other decisions instructions on the fact that they shall be
motivated or that its bases shall be given in the decision most often occur in the law. Sometimes the law is
limited only to the list of circumstances. which shall be reflected in a descriptive part of the decision, without
special instructions on properties of this decision.

The first condition of legality of the made decisions — availability in regulations of a procedural law of
instructions about a certain conduct. Thus; a legal basis for adoption of proceeding decisions are the provi-
sions of the law.

«The main requirements which are imposed to acts of application are in that they: a) strictly corre-
sponded to standardly legal acts on. the basis of which they are accepted; b) were published within compe-
tence of law-enforcement body or the official; c¢) contained deep and comprehensive motivation; d) had all
necessary details officializing acts of application (the name of the act, time and the place of its acceptance,
the name of the body which issued this act, availability of the corresponding seal, the signature etc.)» [2; 69].

S.S. Mailyan divides requirements imposed in criminal procedure to the decision as to a type of man-
agement decision, into the-following primary groups:

— the requirements. following mainly from managerial essence of the decision: scientific justification
and competence of the decision; its relevance and timeliness; succession, both separate parts of the decision,
and decision in<general in relation to the system of decisions in the field the public relations. Non-
compliance with the designated requirements doesn't allow to consider management decision as the con-
scious act of the subject of management including particular purposes, clarification of resources and the
choice of methods for its achievement;

= the requirements following mainly from the legal nature of management decisions: the legality includ-
ing compliance of the made decision not only to a law letter, but also spirit of the legislation and the right in
general; the competence and authoritativeness following from the corresponding characteristic of the subject
of management; coordination when the decision reflects the interests of several subjects of management.
Without observance of these legal requirements it is impossible to speak not only about the regulation, but
also about management decision in general, so far as concerns the social sphere, especially in the sphere of
public administration;

— the requirements following mainly from functional purpose of the decision expressed as command to
action: consistency, symmetry and logicality, clarity and simplicity, concreteness and laconicism. Violation
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of the listed formal and logical requirements can lead to the fact that the decision can be misunderstood and,
so, won't achieve the objectives [3; 79].

N.G. Muratova carries requirements imposed to criminal procedural acts not only to the certifying, doc-
umentary party of these acts, but also to their substantial party, that is to conditions and an order of actual
production of the most legal proceeding. The author considers that these acts shall meet the requirements of
legality, justification, timeliness, motivation, justice, comprehensiveness, completeness and definiteness of
the procedural act and also the high culture of their production and literacy of documentary registration.
The requirement of legality means that in case of the solution of a specific case the law-enforcement body
shall be based on a certain rule of law (their set) having to a case in point direct reference strictly ‘and to
strictly follow its exact sense, to work within the competence, to strictly observe the order of consideration of
the case, and decision, the established form of application of the right provided by the law [4; 17].

«The legality of each decision taken out in the course is determined by its following lines: the decision
shall be passed by the competent person or body timely, the investigative and judicial actions which are‘car-
ried out according to the law which lead to establishment of circumstances under which the decision can be
passed shall precede decision; in case of qualification of act, assignment of punishment, permissions of the
civil action correctly applying the material law; the decision shall be expressed in the procedural form estab-
lished by the law, contain necessary details». P.A. Lupinskaya emphasizes that «in‘the constitutional state the
discretion can take place only within legal regulation when the law represents the right to detect, to see, to
establish any circumstances in specific case taking into account that the law enforcement official has the
right to choose the decision answering overall objectives of activities and the purpose [5; 73].

The following legislative requirement to the judgments is the requirement of justification. The explanatory
dictionary of modern Russian opens a concept «reasonable» as confirmed with' the facts, serious arguments,
convincing. Justification of law-enforcement acts means that identification of all relevant facts, in-depth and
objective examination and recognition their reliable, a deviation of all unproven and doubtful facts.

«Justification of the decision is compliance of the conclusions stated in it about the actual facts of the
case to proofs which are available in case and which are received.as a result of the activities for collecting,
check and assessment of proofs preceding the decisiony:

Yu.V. Manayev, L.M. Repkin in relation to decisions of the investigating officer determine justification
of proceeding decisions as «the standard requirement interconnected with their legality consisting in validity,
motivation and, as a result of it, in the validity of the facts and circumstances which need to be established in
case of initiation of legal proceedings and at various stages of a stage of preliminary inquiry» [6; 18].

P.A. Lupinskaya emphasizes that «degree of validity of the actual circumstances constituting the basis
of the decisions relating to merits of case can be various and to procedural legal issues «the legality and justi-
fication of decisions depend on whether those actual circumstances which are provided in a hypothesis of a
regulation are established and whether we will observe the law in case of establishment of these circum-
stances. These standard rules include a circle of circumstances which shall be established, and level of
knowledge of these circumstances which shall be reached at the time of decision making. The body of evi-
dence shall be reasons for the decision, which according to the law should be established at the time of deci-
sion making.

According to us, a condition of adoption of proceeding decisions is availability of sufficient set of ad-
missible, attributable and mathematical evidences. As only by means of set of sufficient evidences it is pos-
sible to draw'a conclusion on availability or lack of the circumstances which are the bases of adoption of
proceeding decisions but to criminal cases. Interconnected and interdependent with the requirement of justi-
fication is the motivation of decisions. At the same time these categories aren't identical. The motivation of
the decision, according to P.A. Lupinskaya, «represents the system of the arguments proving decisions as
well as parts of establishment of the actual circumstances and concerning all legal conclusions on case.
The motivation of the decision is expressed not only in the analysis of proofs, but also in reduction in the
solution of both the actual, and logical and legal argumentation proving qualification of crime, the chosen
measure of punishment and weight other decisions accepted on points of law.

Further P.A. Lupinskaya notes that «the law requires reduction of the analysis, proofs and motives, but
where one proofs are accepted and others are rejected, not in all decisions, and, as a rule, only in those from
them which are based on the finished process of proof in this stage when the person or persons making the
decision have all body of evidence that gives them the chance in details to explain what proofs and why
formed the basis for conclusions on case and to give motives by which the other proofs are rejected»
[7; 153].
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We are of the opinion that, all made decisions shall meet the requirements of motivation. It is necessary
to fix determination of motivation of decisions: «The proceeding decision is motivated if the conclusions
containing in it are based on a comprehensive investigation of the circumstances necessary for decision mak-
ing, and contains arguments on which the court, the judge, the prosecutor, the investigating officer, the inves-
tigator chose a certain version of the decisiony.

The requirement of justice of law-enforcement acts reflects the idea about social justice of democratic
society, means awareness of correctness of the solution of case from the point of view of the interests of the
people and the state, conviction of the person applying the right and also people around that the made deci-
sion accords with the principles of morals, universal values, meets requirements and the interests of certain
citizens, their collectives, the entities, organizations. Justice of the act of application of the right assumes
compliance of the made decision to public opinion, coordination of its content with moral beliefs of people
and societies in general and also impartiality of the person or body applying the right, objective approach to a
research of the facts of the case to the persons participating in it, to the final decision.

In the existing Code of Criminal Procedure of RK the requirement of justice of the decision is also
specified concerning the court verdict. The sentence on which the penalty which isn't corresponding to
weight of crime, the identity of the convict or punishment which though doesn't go — beyond the limits pro-
vided by the relevant article of the Special part of the Criminal Code of Kazakhstan, but by the form was im-
posed is unfair or to the size is unfair both owing to excessive softness, and owing to excessive severity. De-
terminations of court, the judge's ruling, the prosecutor, the investigating officer, the investigator (further —
proceeding decisions) shall be legal, reasonable, motivated and fair.

1. The proceeding decision is legal if it is accepted according to requirements of the law.

2. The proceeding decision is reasonable if the conclusions containing in it about the circumstances of
criminal case and (or) other circumstances important on criminal case are based on set of sufficient evidences.

3. The proceeding decision is motivated if the conclusions containing in it are based on a comprehensive
investigation of the circumstances necessary for decision making, and contains arguments on which the court,
the judge, the prosecutor, the investigating officer, the investigator chose a certain version of the decision.

4. The proceeding decision is fair if it correspondsito purpose of criminal trial, and the conclusions con-
taining in it are made taking into account the cireumstances characterizing the person, who commited the
acty».

Feasibility of the decision can be considered in two aspects. In — the first, the regulation from the point
of view of the legislator in itself is reasonable, contains optimum requirements for regulation of the public
relations, and therefore following to it there is the most reasonable solution of a question. Secondly, feasibil-
ity in temper this compliance of activities of bodies and persons within the law to specific conditions of the
place and time, the choice of an optimum way of implementation of a regulation in a specific life situation,
the choice of the decision, is the most full also correctly reflecting sense of the law and the purpose of legal
regulation.

Humanity of the law-enforcement decision assumes fixed attention to the personality, his material and
spiritual welfare, care and respect of advantage of the person, providing and protection of his rights and legit-
imate interests.

The requirement. of professionalism means that the law-enforcement decision shall prepare and be ac-
cepted by the person (collective of individuals) having profound knowledge in the respective sphere of the
public relations, ability and practical experience to resolve difficult questions of life on which the interests of
the person andoften his destiny depend. The official shall also possess a sufficient amount of legal
knowledge in the sphere of implementation of the office powers, high professional and legal culture». In this
regard it would be desirable to revenge that judges should pay attention not only to reasons for decisions, but
also the process of their creation.

Thus, the legality of each of the decisions passed in criminal procedure is determined by its following
lines:

1) the decision shall be passed by timely competent official or body;

2) the decision must be preceded by investigative actions carried out in accordance with the law, which
lead to the establishment of circumstances on the basis of which an assessment can be made;

3) in case of qualification of act the material law is correctly applied;

4) the decision shall be expressed in the procedural form established by the law, contain necessary de-
tails.
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The procedural requirement of justification of the decision in essence is manifestation of the nature of
the decision as the act containing answers to the legal issues which arose on case and the determining action
which shall be performed in connection with the established actual circumstances. As each decision is made
in connection with certain actual circumstances, all procedural activities preceding decision making consist
finally in collecting, check and assessment of those actual data based on which certain decisions are made
and prove it.

In this sense it is possible to tell that the procedural requirement of justification of the decision is mani-
festation of information essence of made decision. For acceptance of each type of the decision it is necessary
to obtain information allowing to establish a situation, provided by a hypothesis of the specific provision of
the law that, respectively, will entail certain consequence in law.

Justification of the decision is compliance of the conclusions stated in it about the actual facts.of the
case to proofs which are available in case and are received as a result of the activities for.collecting, check
and assessment of proofs preceding decision making.

The actual circumstances testimonial of availability of the bases established on case with which the law
connects a possibility of adoption of this decision shall be the cornerstone of each decision.

All statements containing both in descriptive and in substantive provisions of the decision shall be rea-
sonable. At the same time actually the decision expressed in substantive provisions shall follow from the cir-
cumstances called established and reflected in descriptive (descriptive motiyvation) parts of the document.

In the broadest sense usually understand compliance of the conclusions containing in the proceeding
decision, to the actual facts of the case taking place in fact and established on the basis of a research of the
obtained evidence as justification. The called requirement extends to any procedural acts, but, in relation to
acts of pretrial investigation, to our opinion, requires a certain specification. Thus it is reasonable to pay at-
tention to a problem research about a ratio of justification and validity. It is indisputable that the conclusions
which are in the indictment and the adjudication shall reflect an objective truth. Respectively, justification of
these acts at the same time means also their validity. In this situation it is represented inexpedient to claim
about the validity of all adopted acts of criminal procedure including acts of pretrial investigation.

Justification of the decision shall find expressioniin:.the document in the form of motivation of the deci-
sion.

The requirement of pronouncement of the motivated decision is available in a number of the provisions
of the law relating to the resolutions, determinations which are taken out in various stages of legal proceed-
ings. Specifying that the decision shall be.motivated, the law doesn't give a general concept of the motivated
decision and in relation to separate decisions but specifies in what their motivation specifically shall consist.

The requirement that the decision was not only reasonable, but also motivated, follows from the fact
that the motivation increases justification of the decision, gives it internal and external credibility, facilitates
understanding participants of process of essence of the made decision and by that their temper on protection
against illegal decisions provides.real implementation. The motivation of the decision shall be considered as
one of ways further increases in level and quality of work of investigating, public prosecutor's and judicial
authorities, prevention'in their activities of possible mistakes.

Considering a ratio of justification and motivation of the decision, it must be kept in mind that, despite
interrelation and interconditionality of these properties of the decision, the specified concepts can't be identi-
fied.

The requirement of justice is undoubtedly important, but is applicable not to all proceeding decisions.
So, for example; the resolution on familiarizing with case of the physical evidence can be «legal» or «ille-
gal», «reasonable» or «unreasonable», but not «fair» or «unfair». It is represented that the requirement of
Jjustice is applicable only to those proceeding decisions which anyway limit or affect constitutional rights and
freedoms of the person and citizen.

The constitutional requirements of fair justice and effective recovery in the rights applied to decisions
of preliminary investigation agency and court obligation of reasons of the assumed decisions made by them.

It is necessary to pay attention that the law requires reduction of proofs in decisions and motives for
which one proofs are accepted and others are rejected, not for all decisions, and, as a rule, only for those with
which process of proof in this stage when the person making the decision has all body of evidence comes to
the end, and the defendant and the victim had the right to get acquainted with the proofs which are available
in case, participated in their research and therefore can express the judgments of reliability or falsehood of
testimonies of witnesses, the victims, groundlessness of the expert opinion, etc. The resolution on the termi-
nation of criminal case, a sentence, cassation determination, etc. are required to be such.
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Special attention shall be paid to motivation of the decision in case of application of the regulations
providing the choice of the decision «at discretion», «in need cases», «taking into account circumstances of
specific case». Motivating the decision in these situations, the executor of law shall open compliance be-
tween the established circumstances and conditions expressed by the legislator in estimative concepts.
The motivation shall convince, as in these cases the decision is dictated not by a subjective discretion, but by
requirements of the law.

Legal and reasoned decisions shall promote strengthening of legality and law and order, prevention of
offenses, forming of respect for the right.

It is obvious that judgments of quality of the decisions passed in criminal trial require fixed studying of
practice of decision making in various stages of legal proceedings. The shortcomings of legal regulation re-
quiring change or addition of the law and also other reasons of objective and subjective nature interfering
rendering of legal and reasoned decisions can be revealed by such way.
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KbLIMBICTBIK-TIPOLIECCY AJIBIK, HIeHIiM/Iepre KOHbLIATHIH TAJANTAp

KpUIMBICTHIK ic GOMBIHIIA GapIIBIK KBI3MET iC JKYPTi3YIIUIIK 9peKeTTep MEH COJI 9pEeKeTTepIiH HOTHKECIHe
KaObUaHFaH — LIeWliMAepAeH. Typaabl. KbUIMBICTBIK HPOLECTIH  MakcaThlHa JKETy  KbUIMBICTBIK
IC XKYPri3yuIimK menrMaepAiH Heri3aunri MeH yoxaimimirine Ttikenmedd Oaitmanbictel. Illemimaepaiy Tex
Heri3ai raHa OOJNMai, COHBIMEH KaTap yokai Oonybl Tanmabbl, YOKAUTIKTIH HETi3AUTKTIH KyIIeHTeTiHiHe,
HISMIiMre IIIKi JKOHE CBIPTKBI CEHIMIUTIKTI OepeTiHAIr >KOHE KBUIMBICTBIK MPOLECKE KATBICYIIBLIAP/IbIH
HIemimM/Il TYCiHYIH JKeHInaeTyMeH OailnanpicThl. Makana KpUIMBICTBIK MPOLECTIK MISHIiMIepre KOHbLIAThIH
TaJjantapra apHajiraH. MaKajaHbIH MakcaThl KbIJIMBICTBIK HPOIECTIK MICIHIIMACPre KOWbUIATBHIH TaNanTapibl
TEOPUSUIBIK-KYKBIKTEIK Tanaay OoJbI TaObUTaabl. ATaiFaH MakKcaTKa KOJDKETKi3y YIIIH Keleci MiHAeTTep
LMl  KBUIMBICTBIK IC JKYPTi3yZe KaObUINaHATHIH MICMIIMJEpPAl TEOpPISUIBIK Herizjey, NIemimpaepre
KOWBUIATBIH TaNanTapAbl aHblKTay. Ke3 KenreH mporeccyaliblK IICMIiMHIH 3aHABUIBIFBI TEK IICIIIMHIH
Ma3MyHBI MEH HBICAaHbIHA KATBICThl HOPMATHBTI aJFbIIAPTTAp]bl CaKTayMEH FaHa €MeC, COHbIMEH KaTap
IIeNM LIblFapy Ke3iHzae OapiiblK OpeKeTTepAiH 3aH TajllanTapblHa COMKEC KelyiMeH e aHBIKTallabl.
OMINETTINK TEK COTHEH )ka3a TaFaiblHAAy eMec, TONBIFBIMEH COT OHMAIPICIHIH 3aH TanmanTapbliH Oy30aii
OpBIHIATYbIMEH OailaHbiCThl. MyHpA# jkarmaiiapaa «MaTepHaiIbl oIiNETCI3MIK» JKOHE «IIPOIECCya bl
onineTci3mik» yFeIMAapel KosmaHeutangsl. lllemimaepaiH yoKmimiri onapAblH HETI3ALNN  TanantapbiH
CaKTaJTybIH JKOHE 3aHIBUIBIKTHIH OPBIHIANYBIH Olnmipeni. 3epTTey HOTIDKECIHJE NPOLECTIK MIMIMISpPAiH
HETI3JIUTIN MEH YOKAUII caHaTtTapbl TaTIaHabl. KBUIMBICTHIK COT OHIIpiciHIE KaOBULIaHATHIH OapiIbIK
mIemrimMzep 3aHMeH OeKITINAreH HeTi3AUTIK jKoHe YOKAUIK TaJlanTapblHa Kapchl KeeTiH 0oJica )KoHe afaM MeH
a3aMaTThIH KOHCTUTYLIMSUIBIK KYKBIKTaphl MEH OOCTAHABIKTApbIH Oy3aThiH 0oJca, OCHI TananTapabl Oy3raH
MEMJICKETTIK OpraHiap MeH Jaya3bIMAbl TYJFagap 3aHABIK JKayalKepIIUTiKKe TapThUIybl THIC. OpOip
HICIIIMHIH HeriziHjae ic OOWbIHINA KAIBINTACTBIPbUIFAH (DAKTIIIK MOH-)KaiJapMeH, 3aH LIenrM KaObuigayra
MYMKIiHZIK OepeTiH Heri3aepAiH OOJybl KaKeTTi IapT. ATanaraH jKaraaiiyiap TaKbIPHINTHIH ©3CKTLTIr MeH
TOXKIPUOEITIK MaHBI3JbUTBIFBIH KOPCETE 1.
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Kint ce3nep: azam MeH a3amMaTTap/blH KOHCTHTYLHMSIIBIK KYKBIKTaphl MEH OOCTaHIbIKTaphl, KbUIMBICTBIK ic
GoiipIHIIA OHIIpIC, KBUIMBICTBIK MpoLecCc OOWBIHINA IMISMIM, KbUIMBICTBIK COT OHIIpICIHIEr IIemmimaepre
KOWBUIATBIH TaJanTap, MICMiMACP/IiH 3aHIbUIBIFBL, MPOLECCYAABIK MEeIIiMASPAIH HeT13IUIir MeH yKILIiri,
OMINETTLIK Tanalbl, HETi3AeNTeH NIEMIiM HIBIFapy, 3aH TaTa0bl.

M.T. AG3anoekoBa, P.M. XKamuesa

Tpeﬁosa}mﬂ, NMPpEeAbABJIACMbIC K YTOJIOBHO-IIPOUECCYAJIBHBIM PCIICHUAM

JlessTenbHOCTh MO YTOIOBHOMY JIETy COCTOMT U3 MPOIECCyalbHBIX JEHCTBUI M MPHHATHIX MO UX PE3yIbTaTaM
pemrenuii. JlocTiwkeHne 1meneil  YrojJoBHOTO —Ipolecca HANpsIMyl0 3aBUCUT OT OOOCHOBaHHOCTH
¥ MOTHUBHMPOBAHHOCTH YTOJIOBHO- IIPOIECCyallbHBIX pelieHuil. TpeboBaHue, 4yToObI peleHne OblIo He TOIBKO
000CHOBAaHHBIM, HO ¥ MOTHBHPOBAHHBIM, BBITEKAaeT W3 TOTO, YTO MOTHBHPOBAHHOCTh YCHJIMBAET OOOCHOBAH-
HOCTH pEIIeHNs], IPUIAEeT eMy BHYTPEHHIOIO W BHEIIHIOI YOeIUTeIbHOCTh, 00JIerdaeT IOHNMaHue yJaCTHHKa-
MH IIpoIIecca CyIHOCTH MPUHATOTO pemeHus. CTaThs HOCBAIIEHa TPEOOBAHNSIM, IPEIBSIBIICMBIM K yTOJOBHO-
TIPOIECCYyIbHBIM pEHICHUSIM. L[eNbI0 CTaThy SIBISIIOTCST  TEOPETHKO-TIPABOBOM aHANN3 TpeOOBaHMM, KOTOPBIE
HPEIBSBIAIOTCS K yrOJIOBHO-TIPOLECCYAIbHBIM pellleHHeM. JIOCTIKEeHHEe OCTABISHHOM e OCYIECTBISETCS
MyTeM pelIeHHs CIeIYIONMX 3a4a4: TEOPETHUECKOe 000CHOBAHHE MOHATHS PEIICHNH, MPHHUMAEMBIX B YTOJIOB-
HOM TIpoLiecce, OmpesielieHne TpeOOBaHUMH, IPEIBSIBIAEMbIX K PEIICHUSIM. 3aKOHHOCTb JIKDOOTO MPOLIECCyaIbHO-
TO pEIIeHHs OMPEJENAETCs HE TONbKO COOMIOJEHUEM HOPMAaTUBHBIX NPEINHMCAHUHN, OTHOCAIINXCSA K COAeprKa-
HHIO U (hOpMe pEIIeHHs], HO B COONIOeHHEeM TpeOOBaHMI 3aKOHA B AESTEILHOCTH, MPE/IIECTBOBABIIICH BEIHE-
ceHuro pemieHus. CrpaBeyIMBOCTh XapaKTEPU3yeT He TOABKO Ha3HAYEHHOE CYJOM HaKa3aHHUE, HO U BCIO Mpolie-
Iypy CYIOHPOHM3BOJICTBA, a IOTOMY HapyIIEHHE 3TOH MpOIEAypsl BIEYET 3a COOOHM NpH3HAHWE PEUICHUS He-
CIIPaBEAIMBEIM. B 5TOM CMBICIIE yOTPEOIIOT MOHATHS «MaTepHaIbHasi HECIPaBEUIMBOCTE) U «IIPOIIECCyalb-
Hasi HECNPaBeAIMBOCTH». MOTHBHPOBAHHOCTh NPUTOBOpA, KaK U MHOTUX APYTHX BHAOB PEIICHUH, SBISAETCS
BBIpAXKEHHEM UX 000CHOBAHHOCTH, MTO3TOMY COOIIOZIEHNE TpeOOBaHU MOTUBHPOBAHHOCTH PEIIEHHUs JAaeT BO3-
MO>KHOCTb TIPOBEPHUTH 3aKOHHOCTh, 0OOCHOBAHHOCTB U CIIPaBEJIMBOCTh PEIICHUs. B pe3ynbTaTe uccienoBaHus
MPOaHAIN3UPOBAHbI KaTErOpHU 0OOCHOBAaHHOCTH M MOTHBHPOBAHHOCTH TPOLIECCYaTbHBIX ASHCTBUIA U pelie-
Huit. Hapymenne TtpeGoBanmii 3akoHa 00 OOOCHOBAaHHOCTH H CBOSBPEMEHHOCTH IIPUHHMAEMBIX PEIICHHI
JIOJDKHO TIOBJIEYb 32 COOOH OTBETCTBEHHOCTh I'OCYJAPCTBEHHBIX OPTaHOB M JOJDKHOCTHBIX JIMII, HAPYIIUBIINX
3aKOH, OCOOEHHO B CITyJasiX, KOTJa UX AeHCTBUA (Oe3/elicTBHE) MpUBENM K HAPYHNICHHIO KOHCTHTYIHMOHHBIX
TIpaB ¥ CBOOO] YeIOBEKA M rpaXkJaHNHa. B OCHOBE KaXJ0T0 PeIIeHus! TODKHBI JIeKaTh yCTAaHOBJIEHHBIE 110 TSIty
(akTHUeckne OoOCTOSTENbCTBA, CBHUICTENBCTBYIOING O HAIMYMH OCHOBAHMM, C KOTOPBIMU 3aKOH CBSI3bIBA€T
BO3MOKHOCTb MPHHSTHS TaHHOTO perleHus. CKka3aHHOE CBUIETENbCTBYET 00 aKTyalnbHOCTH M MPaKTUUECKOM
3HAYUMOCTHU U3YUEHUs JaHHOH MPOOIEMBIL.

KitoueBble ci10Ba: KOHCTUTYIIMOHHBIE TIPaBa H CBOOOIbI YEJIOBEKA M IPAXKIAAHNHA; IPOU3BOJICTBO 110 YrOJIOB-
HOMY JIeITy; PEIlICHHUs] B YTOIOBHOM TIpoIiecce; TpeOOBaHNsI, PEIbABIsEMbIE B YTOJIOBHOM MPOILECCE K pellie-
HUIO; 3aKOHHOCTH PEIIeHUH; 000CHOBaHHOCTH, MOTHBHPOBAHHOCTD IIPOIECCYaIbHBIX PELICHHUH; TpeOoBaHNe
CIIPaBeUIMBOCTH; TPeOOBaHUs 3aKOHA; HEOOXOAMMOCTb BEIHECCHHUSI 000CHOBAHHBIX PEIICHUH.
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