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Concept and types of legal collisions

Conflict rules are one of the most important theoretical aspects of the theory of state and law. The author re-
veals the problem of conflict relations, provides the basic definitions of legal collisions. Themecessity of sci-
entific and theoretical studies of the development of conflicts of law rules is proved. The special attention is
paid to determination of concept and essence of collisions that allow to see and recognize a collision as con-
flict on the joint of the legal field and idea of justice. An analysis is given to the different types of conflicts
(social, legal) and their functions. The different debatable points of view of scientists-lawyers of relatively
collision norms are examined.
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The concept of legal policy of the Republic of Kazakhstan, adopted in 2002, there were determined the
main directions of development of legal system of the country for the period until 2010. For last years a
number of the major acts promoting forward development of the state and public institutes, providing sus-
tainable social and economic development of Kazakhstan is accepted [1].

All participants of public relations, regulated by law, are obliged to respect and strictly follow the in-
structions of legal norms, in order to observe the rights of not only entitled but obliged to specific subjects of
legal relations. It is an essence of a legal order in the state. However existence of legal collisions endangers
protection of legal order and public safety as the central problem of activity of the government and the state
in general as the institute, urged to provide such relations in society at which its forward, progressive devel-
opment is carried out.

Such activities are carried out by all public authorities to a greater or lesser extent. The law enforcement
bodies carry out a specific function of the state function of rule of law, promoting and protecting the rights of
man and citizen. State function on protection of a law and order and the rights of citizens can be character-
ized as the activity of the state directed on ensuring exact and full implementation of its legislative instruc-
tions by all participants of the public relations. But how is it possible to provide an accurate and complete
implementation of mandatory rules and regulations, if the regulations contradict one another. Precise and
steady performance of contradictory and mutually exclusive norms someone's rights are necessarily infringed
or otherwise:deprived and this contradicts not only the meaning of legal regulation, but also common sense.
Special danger on this way are legal collisions as the quintessence of the confrontation of legal norms.

It is worth recognizing that in legal science there is no uniform approach to definition of a legal colli-
sion that it is possible to explain with the difficult, multidimensional nature of this phenomenon.

In the encyclopedic dictionary of S.I.Ozhogov and N.Y.Shvedova the following definition is given:
«A collision is conflict of any opposite forces, interests, aspirations», F.A.Brokgauz and [.A.Efron define a
collision more narrowly — «Collision is a conflict of legal norms (laws or the statuses) occurring in the case
when the judge should decide a case on the individuals without residence within the local law, property that
is in this range, the acts or transactions made by the prisoners or in another county under the action other
than the local laws». N.M.Korkunov concluded that: «conflicts are possible, as between the multi-temporal,
succeeding each other in the same state laws as well as between different points the laws of different statesy.
Conlflicts between laws arise in the case; «if the fact is committed in the scope of a law, it has to be discussed
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under the domination of another law». In this case, one and the same fact would be subject to two different
laws: one — the place or the time of its commission, the other — the place or time of their discussion. This
is called conflicts of laws, multi-local and multi-temporal».

In other words, there is a discrepancy between the two, or more formally the normative acts issued on
the same subject.

S.S.Alekseev points out that: «between separate normative acts conflict can arise. Such contradictions
called collisions». According to the author, these definitions are too narrow nature of legal conflicts, focus-
ing on a certain criterion, showing legal collisions.

At the same time it should be stressed that the number of our scientists more broadly fit the definition of
the concept and essence of legal collisions. N.I.Matuzov interprets the legal collision more than just a differ-
ence or conflict between the provisions of law, including the definition of all the contradictions that appear in
the process of enforcement and implementation, competent subjects (authorities and officials) their powers.
N.A.Vlasenko, considering the types of defects in law, antinomy, unnecessary duplication and gaps in the
law — comes to the conclusion that the legal conflict is the relation between the norms arising about the reg-
ulation of one of the actual situation [2]. Such understanding of legal collision includes/instances of conflict
of laws, and the cases of differences, their discrepancy, which allows to refuse determine the defects of the
law as «textually and legal conflictsythat clutter the meaning and the essence of the phenomenon.

Under the collision it is also understood a contradiction between the existing legal acts, law and order
and claims, actions for their change of recognition or cancel».

Y.A.Tikhomirov understands legal collisions as «the contradiction between the legal norms, regula-
tions, and institutions and claims, actions for their change of violation, rejection» [3]. Later, the scientist has
put forward, in our view, a more expressive and at the same abstract definition, according to which «legal
collision is a contradiction between the existing legal order and the intentions and actions to change it». Pro-
posed definition of legal collisions contains a wider and more systemic understanding of this phenomenon.
Traditional interpretation of the legal conflict as a clash of norms does not disappear, but the only and uni-
versal becomes one of the aspects of the definition.

According to the scientist, a legal collision is expressed: a) in contrasting the differences of legal opin-
ions and positions in legal thinking; b) in a clash of norms and regulations within the legal system, both in
industry and in the federal aspects; ¢) of misconduct within the mechanism of public authority between the
state and other institutions and authorities; d)‘in the differences between the rules of international laws; €) in
disputes between states and the contradictions between the norms of national and international law. In our
opinion, this definition covers almost all kinds of legal collisions, as well as an indication of their character-
istics, allowing to distinguish legal collisions. from similar, similar terms (conflicts, fiction). In addition, in
our opinion, this definition allows to see and recognize the conflict as a conflict at the junction of the legal
field and the idea of justice, which legislating is intended to build, as the confrontation between the aspira-
tions and interests reflected in the existing legal regulations and their real provision.

From the above it can be concluded, that concepts of collision and competition law norms are not sub-
ject to identification. Of course, these concepts are similar in content, but you cannot identify them. The ex-
istence of the norm is stipulated by the nature of the legal regulation. Competition arises if necessary con-
cretization of legal norms, which are abstract in nature to a certain type of social relations. Multidimensional-
ity of approaches. to the definition of legal conflicts, their diversity and heterogeneity necessitates their clas-
sification. This.issue has been studied by scientists such as M.L.Baimakhanov, N.A.Vlasenko, P.S.Dagel,
N.LMatuzov; V:V.Smirnov, Y.A.Tikhomirov and others. Most scientists have the same position as their vi-
sion of legal collisions is much the same.

Since most scientists link these collisions with the contradictions and clashes of the norms, the classifi-
cation of legal collisions mainly carried out in the same manner.

Collisions «horizontaly arise between the rules which have the same legal force. The following types of
collisions in this group:

Collisions contained in an article of a normative legal act.

Collisions contained in various articles of one legal act.

Collisions contained in various laws and regulations. These conflicts often occur in practice.

A special type of legal collisions constitute collision «of state bodies, public organizations, officials,
other government agencies and entities». The peculiarity of this type of conflict is the following: firstly, they
can be emitted not two apparently contradictory norms, and the action of a complex of not reconciled to the
law; secondly, these collisions may be the cause of conflicts between the specific legal norms.
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Collisions of competence can be expressed in that certain state agencies, officials and other parties, pos-
sessing powers to implement them fully or, on the contrary, are beyond its competence, ignoring the compe-
tence of other subjects. Although it may be a deformation of status or extralegal formation of the government
or public body, the organization, the official.

The reasons of occurrence of legal conflicts, the study which we will spend the next, you can select the
conflicts arising due to the development of social relations, i.e. the influence of objective factors, and the
conflicts arising due to low legal technique, combat tactical interests in the apparatus of state power, insuffi-
cient level of legal culture of the population and, in particular, legislators, etc) i.e. the influence of subjective
factors.

N.A.Vlasenko proposed his own classification of conflicts somewhat different from the conventional,
but capacious and flexible, according to which conflicts are:

— Temporal;

— Spatial;

— Hierarchical,

— Meaningful.

Temporal collisions are divergence of norms in time, resulting from the publication of 'several norms
that contain the different legal regulations on the same issue in different times.

Typically, these collisions occur because of errors or non-compliance with therules of legal technique,
where the adoption of a new rule in the proper order is not canceled theold action.

Spatial collisions occur in cases when the social relations on which extend the rule of law, have differ-
ent limits with these norms — border of relations and the border of action norms are not the same.

Spatial collisions occur in cases when the social relations.on which extend the rule of law, have differ-
ent limits with these norms — border of relations and the border.of action norms are not the same.

Hierarchical collisions — it is already the conflict of «vertical», the public relations fall under the sim-
ultaneous regulation of norms of law of different legal force, containing a variety of inconsistent regulations.

Meaningful collisions occur in the event of a conflict between the general and special rules of law gov-
erning the same situation, i.e. the difference between the standards is the extent of regulation — specific
norm produces a kind of withdrawal from the individual circumstances of the validity of a general rule.

Noteworthy position of Z.F.Kovriga and K:K.Panko; who believe that legal fiction is a variety of legal
collisions. Legal fiction is a special legal technique used by the legislator in order to resolve certain social
relations by creating a likelihood of legal provisions. The conditional admission for the truth, as a deliberate
falsity of the accepted provisions are a legal fiction only the outer form, which is vested in the creation of
new legal norms. Actually, legal fiction is in its content, just the rule of law, regulating the relationship be-
tween objective reality. nconsistency of legal fictions is their likely, conditional nature. The contradiction lies
between the real state of certain facts and the decision of judicial body, which is conditional on their pres-
ence or absence. However, it is difficult to agree with the statement that collisions of any fictions — in gen-
eration of confusion, where the person is wrong, has a false idea about the existence or absence of certain
facts.

Since when considering the question of the definition of legal collisions, revealing their essence as a le-
gal phenomenon, the author pointed to a narrowing of the subject of the study when looking at them from the
traditional positions and tied his position with Y.Tikhomirov, then the classification given to these scientists,
we also seem the most appropriate nature of the phenomenon.

According to Y.Tikhomirov, the most common situations in which collisions are occurring include:

the legality of the publication of those or other laws and regulations, assess their relations among them-
selves and in particular with the Constitution;

the status of the state education authority, organization, official;

the ratio of the rights, duties and responsibilities of parties to the dispute;

legal actions (inaction);

legal facts. This circumstance, in accordance with the rights set forth in the statutory procedural form,
causing statutory legal consequences, From the legal point of view fixed legal fact is defected, if its charac-
teristics do not correspond to the model as enshrined in the hypothesis of a legal norm;

legal documents. Often contradictory types, shapes and details, complicated procedure of registration
and traffic flows. Many errors are not only leads to defects in the documents themselves, and challenging,
but also regulations that generate them, and, in turn, are implemented by the dynamic array of primary doc-
uments;
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mechanical borrowing of foreign legal systems principles, institutions and norms that give rise to con-
tradictions in the process of preparation, consideration and implementation of the law and other acts;

obstacles to the powers of an entity;

extra-legal education institutions, bodies and organizations;

confrontation and non-recognition of the legitimate interests of the subjects of the law;

realization of legal decisions.

Since the objects of collisions can occur in practice, either individually or in the aggregate, making
them difficult to identify, distinguish and overcome, Y.A.Tikhomirov points out additional features of legal
collisions that distinguish them from other types of contradictions [4]. These features can be considered:

legal procedure for the examination of collisions;

use and assessment of the evidence in a legal dispute;

existence of a body, authorized to resolve the collision;

recognition of the binding decision of the dispute as in force achieved the consent of, the arrangements
for reconciliation of the parties and the mandatory regulations of the appropriate authority;

compensation, that is, sanctions and compensation for damage and loss of profit, to restore the former
(normal) the legal status of one or all subjects.

In order to better ascertain the nature of legal conflicts, their causes, to determine the" «filling»of the
concept of «legal collision», it is necessary, in our opinion, also set the place and role of legal collisions in
social conflicts, to identify the relationship of these phenomena.

As one of the main incentives for social development, the conflict is. considered at the end of the XIX
century in the works of G.Spencer, M.Weber, L.Gumplowicz, and by the end of the 1950s, the sociology of
conflict began in sociological science of relatively independent line. As a discipline sociology of conflict has
developed in 50-60 years of the XX century, evolving from sociology and political science. Its subject was
identified as the explanation of the causes of life, functioning and development of social systems and subsys-
tems through the category of the conflict. It has a complex and at the same time, theoretical and applied
character, which is caused by the conflicts in all spheres‘of public life and the opportunity of reviewing the
conflict in any area from different points of view. Therconflict in the legal sphere at the same time can be
considered from the point of view of the economy, psychology, theory of law, sociology, exact sciences.
Purpose of study of conflict is identification and.explanation of the mechanisms of managing the public of
processes connected with the conflict, their development and overcoming their negative traits.

Initially began to explore the conflicts between the state authorities and society, then the social and
class conflicts, then the study were political, national, inter-group and interpersonal conflicts.

Initially began to explore the conflicts between the state authorities and society, then the social and
class conflicts, then the study were political, national, intergroup and interpersonal conflicts.

According to the known position of Hobbes, causes of conflict is the nature of people, each person be-
lieves that he is not mistaken and estimates of surrounding events and actions, considers himself elected.

At the analysis of causality conflict it is necessary, first, to determine the underlying contradictions. The
appearance of a conflict — or rather the effect of a number of reasons, which generalizes the sign of which is
the growth of tensions and the allocation of the motives of the parties ' activities. The latter are formed on the
basis of the assessment of the situation as a conflict, stimulating the adoption of specific measures aimed at
the protection of its interests.

All functions of the conflict have two sides: positive, constructive and destructive, acting in unity. The
resolution of the conflict, elimination of contradictions — positive, but in the process of its permissions can
be changed, to «break» and perceptions of people and their relationships, and social relations in general. It is
impossible to calculate the presence and number of conflicts in the society mathematically, however, when
certain of their prevalence is growing trend of mutual reinforcement of conflicts and social tensions: a socie-
ty becomes polyconflict.

Contradictions may arise from violations of the provisions of the law and universally recognized princi-
ples and norms of morality, as a result of incorrect (in reality or in terms of the individual) actions by official
authorities. The arising contradictions can be objectively necessary and developed by chance. The diversity
and conflict of interests makes it necessary for governments and public institutions to bring them into bal-
ance. In many ways, it is promoted as a system of universal law, mandatory, protected from violation by
force of state enforcement of the rules of conduct.

Social conflict settled by legal means, is complicated, multifaceted, and due to many reasons: econom-
ic, political, demographic. Legal conflicts represent the highest, the most civilized form of social conflict.
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They are a genuine expression of the essence of social reality: the content and dynamics of the law, the form
of its implementation, the ratio rights with other social norms, the relationship of the individual and society
and others. V.L.Kudryavcev insists on the same. Social conflict, according to him, always eventually permit-
ted in the legal form, therefore, a legal dispute is the most mature form of the social differences in the socie-
ty. Legal conflict is one of the types of social conflict arising between subjects concerning the incompatibil-
ity of their needs, interests, values, knowledge, status claims. The most fully legal aspect is expressed in
those conflicts that occur in connection with the objectively existing contradictions between two or more le-
gal rules related to the same subject matter. This is a legal conflict in the strict sense of the word. Such a con-
flict begins and ends with the use of legal tools and procedures. However, the majority of conflicts arise out
of the legal profession, and only later in the development process, acquires legal signs, acquiring thereby a
transitional or mixed. The motivation of such conflicts is initially far from the legal profession and associated
with the economic, national, social, personal or public interest. It is in every sense a «conflict of interest»,
gradually acquiring legal form. Legal conflict inherent contradictions, contrast, the incompatibility of the
lawful and legitimate interests; opposing types of legally significant behavior.

According to Y.A.Tikhomirov «legal contradictions are expressed in different legal thinking, collisions
of legal acts, illegal actions of governmental, intergovernmental and non-governmental structures, claims and
actions on change of the existing order». Legality is the core of normal functioning of the social system, and
in particular — a factor which is necessary for the proper and reliable functioning of the public authorities
and services. Proof of this statement is to determine the legitimacy given to V.S.Afanasyev: «legality — it is
the principle, the method and mode of compliance behavior (activity) of the-participants of public relations
and its results the rule of law, as expressed in the laws, based on these by-laws and other sources of law» [5].

Legality involves the provision of equal rights and the presentation of unified requirements to all citi-
zens, that is, the implementation of the principle of equality of all before the law. Naturally, that its imple-
mentation contributes to strengthen the consciousness of people such important social values, as the authority
of the state and law, social justice, the reliability of the rule of law. The mode of the legality requires the
presence of security for the performance contained in the law regulations.

Principle of legality is specified in all legislative-acts, to a certain extent regulating the activities of bod-
ies of internal Affairs, as they aim to provide a significant volume of work on the protection of public order,
the strengthening of legality, the protection of human rights and freedoms, protection of legitimate interests
of state and private enterprises and organizations of different forms of ownership and labor collectives, to
combat crime and other offences.

Today speedy and stable provision of legitimacy can and should be regarded as a priority goal and pri-
mary task, because of the collision between the laws and other normative legal acts have become common-
place. They have created a fertile ground for abuse of the various authorities deformation of economic and
social relations, and violations of law and order.

It should be remembered that all the laws passed by-laws and other regulations must, among other re-
quirements for the acts of this kind, to answer the idea of justice and humanity, respect for human rights and
freedoms. And these same ideas of social justice, equality, freedom, non-moral categories, but more often
included in the concept of law, were offset by a few years of endless political, economic, social and cultural
reforms in the country.

The rule of law in the country — one of the main objectives of the government. On the one hand, the
rule of law is possible only if effective laws passed by the government, and strict observance of the rule of
law (in the first instance, the government institutions and persons in authority), on the other hand, the rule of
law requires.the observance of the laws directly by the people, and it can be achieved in two ways — the
planting of fear of authority and the law, and the inevitability of cruel punishment, and the formation of a
law-abiding consciousness, belief in the need to respect the law» [6].

Legal conflict reflects the changes in the legal system or some of its elements, objective the moderniza-
tion of state institutions, serves as evidence of the natural contradictions of normal development and func-
tioning of the state and legal institutions, and may express a just claim to a new legal order or the protection
of the constitutional system, the legitimate opposition to the arbitrary, illegal acts and actions, i.e. all sorts of
violations of the law. In this connection the problem of the effectiveness of legislation, determine the effec-
tiveness of law enforcement and currently represents one of the priorities and future directions in the Russian
legal science [7]. So, in that sense, which is embedded in the concept under consideration, it can be consid-
ered a generic, basic. The collision is not just a one-time act or action, or both cross-sectional committed.
This procedure and the analysis of available laws and other acts and documents contained in the evaluation
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of public law, public institutions, economic systems, and the confrontation of interests, as reflected in the
existing legal provisions and their real security and interests of citizens, officials, government agencies, polit-
ical parties, social movements, expressed in other state law claims and activities.
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A .E.TeximeBa

KyKBIKTBIK KalllIbLIBIKTBIH TYCIHITI sK9HE TYpJiepi

Komumsusnblk HopMamap MEMIICKET JKoHE KYKBIK TCOPHSCHIHBIH MaHBI3AbI TCOPUSUIBIK MoceneNepiHi Oipi
6ot TabbLTa/IBL. MaKanaga KOJUTH3HSUIIBIK KaThIHACTAp MOCENIENepi allbUTBII, 3aH/IBIK KOJUTH3USHBIH HEeTi3ri
aHpIKTamMacel  Oepinmi. Kommmsmsuielk HOpMamap JaMybIH  FBUIBIMH-TEOPHSUIBIK  3€pTTEY KaXKeTTiNiri
Herizgenai. Koiumm3usHBI KYKBIKTHIK KEHICTIK JKOHE OJUISTTUIIK HMAESCHl apachlHIArbl Jay peTiHae
KapacTBIpyFa KOHE TaHyFa MYMKIHAIK OepeTiH KOJUIM3MS TYCIHIFI MEH MOHIH aHBIKTayFa epeKile Hazap
aynapbuiasl. JlayablH opKelKi TypiepiHe (a1eyMeTTiK, 3aH/IbIK) JKoHe oJIapJIbIH KbI3METiHE Tajljay sKacajpl.
FanbiM-3aHrepiepiH KOUTM3USIIBIK HOpMalIapra KaThICThI 9P TYPI JayJibl Ke3KapacTapbl KapacThIPbUIIbL.

A.E.ToxumeBa

IHonsiTHe M BUABI OPUANYECKUX KOJJIAZUIA

ABTOPOM OTMEYEHO, YTO KOJLIM3UOHHBIC HOPMBI SIBIISIIOTCS. OXHUM U3 BOKHEHIIINX TEOPETHIECKHX BOIPOCOB
TEOPHHU rOCYAapCTBa M HpaBa. PackpbiTa npodieMa KOJIM3HOHHBIX OTHOLICHUH, PUBEICHBI OCHOBHBIC JIe-
GUHULNE FOpUANYECKAX Koyum3uid. O6OCHOBaHA HEOOXOMUMOCTh HAYYHO-TEOPETHYECKOrO HCCICIOBAHUS
Pa3BUTHS KOJUIM3HOHHBIX HOpM. Oco00e BHUMaHUE yJIEIEHO ONpPE/ISICHHIO TOHITHS U CYIIHOCTH KOJUIM3HH,
KOTOpBIE TIO3BOJSIOT YBUJIETH M PACIO3HATH KOJUIM3MIO KaK KOHQJIMKT HA CTBIKE NMPABOBOTO IOJIL M HACH
CIpaBeUIMBOCTH. JlaH aHaIM3 pa3HBIM BUAAM KOH(IUKTOB (COIMAIBHOMY, IOPHIMIECKOMY) U X (QYHKIHIM.
PaccMOTpeHBI pa3IMIHbIe CIIOPHBIC TOYKH 3PEHMS YUSHBIX-IOPHCTOB OTHOCUTEIILHO KOJUTM3HOHHBIX HOPM.
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