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HexoTopblie BONPOCHI yYACTHS ABOKATA B IPAIaHCKOM IpoIlecce

B craree mpeanpuHATa MONIBITKA aHAIN3a BOIPOCA YJacTHs aJBOKaTa B IPayKTAHCKOM IPOLECCE C IENbI0
OIIpEe/eNICHNsI HEOOXOMMOCTH BBEICHHS! MHCTUTYTA MPO(GECCHOHAIBHOIO MPEICTaBUTENbCTBA MO TpaXIaH-
CKUM JienaM. JIist TOCTMKeHUs 3TOi IeM MPOoaHAIN3UPOBAH MHCTUTYT TPECTABUTENBCTBA 110 MOPYYEHHUIO
yepes NpU3My AeHCTBYIONIET0 3aKOHOAaTeIbCTBA, 3apy0EXKHOT0 ONBITa K COBPEMEHHBIX TeHACHINH Pa3BUTHS
JaHHoro MHCTUTYTa. Ilo MTOram NMpoBeNEHHOro aHaNU3a CACNAH BBIBOA, UTO B ycioBusx PecrmyGmukn Ka-
3aXCTaH MPEJCTaBIAETCS MPEKAEBPEMEHHBIM YCTAaHOBICHHE aJBOKATCKONH MOHOMONMHM Ha OCYIIECTBICHUE
TIPEACTaBUTENBCTBA 110 TPAXKTAHCKUM JieJIaM, TTOCKOJIbKY B IIEJIOM CHCTEMa 3aIUTHI IIPaB U CyOBEKTHBHBIX
HMHTEPECOB JOIDKHA TAapMOHUYHO Pa3BUBATHCS C YUSTOM PealIiid IpaBoBoOil cucTeMsl. [loydeHHbIe pe3ynbTa-
THI HCCIIEIOBAHUS MOTYT OBITH MCIOJIE30BaHbI B 3aKOHOTBOPYECKOH padoTe 0 COBEPUIEHCTBOBAHUIO 3aKOHO-
narenbeTBa PecrryOmmkn Kazaxctan o0 agBOKaTCKOM. NESTENBHOCTH, a TAKXKE B HAYYHBIX HCCIICIOBAHMSIX
B 0071aCTH yuacTHs aJ[BOKaTa B IPaXk1aHCKOM ITpOIecce.

Kniouesvie cnosa: TpaxIaHCKUH MPOLECC, aaBOKAT, IPEACTAaBUTEIBCTBO IO TPAXIAHCKUM JenaM,
aJBOKATCKasi MOHOITOJIHS.

Crnenmyer OTMETUTH, YTO BOHPOC BBEICHHS aJABOKATCKOH MOHOIOJHH JUCKYTHPYETCS OOIIECTBOM yXKe
poOJDKUTENbHOE BpeMs. [locieanee oOCyxaeHne mpoxoauiao 4 UIOHA T.T. TO/1a B paMKaxX OTKPBITHIX aeba-
TOB «AnBoKkaThl VS IOpucth» Ha TeMy «AIIBOKATCKAas MOHOIIONIHS: «3a» U «IPOTHBY». B >ktopu Obutn: My-
pat A6enos, 3aypem barranosa, CaysikOek Kanaes. Kaxnas u3 cropon npuBoauia cBou apryMeHThl. FOpu-
CTBI YBEPEHBI, YTO 3aKOHOJATEIBHOE 3aKpeIUICHHE 33 aJBOKaTaMM IIpaBa IO IIPEJCTABICHUIO CBOUX YCIYT
rpakJaHaM B Cyle IPUBENET K CIEAYIOIINM I1OCICICTBUAM:

— MIOBCEMECTHOMY yIOPO>KaHUIO CTOMMOCTH YCIYT a/IBOKATOB;

— HeXBaTKe cnennanucToB (ceronus B Kasaxcrane padoraer 4503 agBokaTta Ha 17 MIIH rpaxnaan);

— CHWKCHUIO KOHKYPEHLIMM U TPEAJIOKEHUI Ha PBIHKE IOPUANYECKUX YCIyr (MHOTHE IOPHIUYECKHUE

(UpMBI OyIyT BBIHYKAEHBI YHTH C PhIHKA U3-3a CIOXXHOCTH IOJYYCHUS JTUIEH3UU Ha aIBOKATCKYIO
TS TEIBHOCTB ).

B cBor0 ouepenb aaBOKaThI IPUBOAMIM CIEAYIOIINE apTyMEHTHI:

— aJIBOKATHI MIPEACTABICHBI B 00JIACTHBIX paiiOHaX, HEOOIBIINX TOPOIKAX U JCPEBHSIX;

—Y aJBOKaTOB cymiecTByeT Koaekc 3THKH, KOTOPBIN PEryIaMEHTHPYET UX ACSITEIbHOCTh M 3allUIIACT

rpaxJaH OT HeJOOPOCOBECTHOI'O OTHOIICHHUS;

— a/IBOKAThl 3aKOHO/IATENBHO 3aIIMIIEHBI OT 1a4M ITOKa3aHUH 10 eJaM CBOMX KIIMEHTOB;

— IeATEIbHOCTH aIBOKATOB CTPOTO PETYIUPYETCS 3aKOHOM, B ClIydae HapylIeHUs] KOTOPOTro MX HaKas3bl-

BaIOT, BIUIOTH [0 JIUIIEHUS CBOOOIBL;

— aJIBOKATOB JIMIIAIOT JIMLEH3UU TOJIBKO 110 PEIIEHUIO Cya.

CTOpOHBI HE MPHILIN K €IMHOMY MHEHHIO 10 00cyx1aeMoii Teme. [1o MHEHHIO JKIOpH, B 3THX 1ebaTax
MOOe TUITH IOPUCTHI TTO3UITHEH «IIPOTHBY aIBOKATCKOW MOHOIIOMHH [1].
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AHnanuz mexkyweil cumyayuu

Cormacuo 4. 1 cr. 57 I'pakmanckoro mporeccyanbaoro koaekca PK (mamee — I'TIK PK) rpaxknane
BIIpaBe BECTH CBOM JieJia B CyJIe JIMYHO WJIH Yepe3 mpecTaBuTeiei. JImuHoe ydgactie B jeme TpakJaHIUHA He
JIUIIAET €TO MpaBa UMETh 110 ATOMY JeITy MpeacTaBuTens [2].

3akperuienroe B 4. 1 ct. 57 I'TIK PK nmpaBoMoune pa3BuBaeT KOHCTHTYITMOHHBIC HOPMBI, TAPaHTHPYIO-
e MPaBO KaXKJI0TO Ha 3alIUTy CBOMX IpaB U cBOOOI BCEMH HE MPOTHBOPEUAIIMMHU 3aKOHY criocobamu, a
TaKXe MPaBO Ha MOJyYCHUE KBATU(UITUPOBAHHON IOPUIUICCKON TIOMOIITH.

Beuny crnenuduku rpaxaaHCKOTO CYAONMPOU3BOACTBA PA3IMYAIOTCS JIBA OCHOBHBIX BHJA CYAEOHOTO
MIPEICTaBUTENHCTBA: MMPEACTABUTEIBCTBO 110 MIOPYICHUIO U 3aKOHHOE MPEICTaBUTEIBCTBO.

3aKOHHOE TPECTaBUTENHCTBO SBISIETCS 00s3aTeNIbHBIM, ITOCKOJIBKY HAIpPaBIeHO Ha 3alUTy.IpaB | 3a-
KOHHBIX WHTEPECOB HEJIEECIIOCOOHBIX U MPHU3HAHHBIX B CYJICOHOM IMOPSJIKE OrpPaHUYEHHO JI€ECTIOCOOHBIMH
JIUI], HECOBEPIICHHONETHUX JIUI. DTOT BHJ IPEJCTABUTEIHCTBA OCYIIECTBISIOT POIUTENH, YCHIHOBUTEIH,
OTICKYHBI, TTOTICYHUTEITH, TTATPOHATHBIC BOCIIMTATENH WU pyTre 3aMeHsromye ux auma (4. 1 cr. 62 I TIK PK) [2].

Kareropuu mur, oCymiecTBISIONINX MPEACTABUTEILCTBO IO MOPYYCHUIO, ONpenciaeHbl B 4. 1 cr. 58
I'TIK PK. B nepedeHb BXOIAT ClAEAYIOIINE KATETOPUH JINLL

1) amBOKaTHI;

2) paOOTHHUKH FOPUAMYECKUX JIHI — TIO JIeJIaM 3TUX IOPUINYECKUX JIUIl, a/ TOCYMapCTBEHHBIX OPraHOB
— IO JIeNIaM ATHX TOCYAapCTBECHHBIX OPTaHOB U MX TEPPHUTOPUATBHBIX MOJIPA3ICTCHHMIA;

3) ynmosHOMOYEHHEIE MPOGECCHOHABHBIX COI030B — TI0 JejiaM pabodmX, CIIyKalInX, a TakKe APYTUX
JIUIIL, 3aIMTa [IPaB U HHTEPECOB KOTOPBIX OCYMIECTBISIETCS TUMHU TPo(eCcCHOHATFHBIMY COI03aMU;

4) yIOJTHOMOUYEHHBIC OPTraHU3allii, KOTOPHIM 3aKOHOM, YCTAaBOM HWJIH IIOJIO)KEHHUEM IPEIOCTABICHO
MIPaBO 3alUINATh MIPaBa M HHTEPECHI WIEHOB 3TUX OpTaHMU3allAi; a TakyKe TpaBa M HHTEPECHl IPYTUX JUIL;

5) oJiuH U3 COyYaCTHHUKOB MO MOPYUYEHHIO IPYTUX COYIaCTHUKOB;

6) Ipyrue Juia, UMEIOIIUE BhICIIee IOPUANIECKOoe 00pa3oBaHKe, TOMYIICHHbBIE CyJOM MO MPOChOe JIHIL,
Y4YacTBYIOIIKX B Jiene [2].

AHanu3 cyOBeKTOB, Ha/IEJICHHBIX MOJTHOMOYHEM Ha OCYIECTBIICHHE MPEICTaBUTENbCTBA B CyIe, ITOKa-
3BIBAET BECbMa BHIBEPEHHBIN MMOAXO]T 3aKOHOATENsI B pealln3allii BO3MOXHOCTH OCYIIIECTBICHUS TIPEICTa-
BUTEJIBCTBA Ha MPO(EeCcCHOHATHLHONW OCHOBE KOMIICTEHTHBIMH CyOBheKTaMH. B IIeNisiX 0OOCHOBaHHUS pPalyo-
HAJBHOCTH TOJXOa 3aKOHOJATENs MPOAHATU3UPYEM KaIbIi BHJ MPEICTABUTENHCTBA [0 MOPYYEHHUIO HA
npeaMeT ero 000CHOBAHHOCTH C TOYKH 3peHHsI oOecTieueHUs: 3P EKTHBHOM 3allIUThI IPaB U 3aKOHHBIX WHTE-
PECOB JUII, y4acTBYIOLIHX B Jel€.

Tax, ocylleCTBICHHE aABOKATOM (DYHKILIHH ITPEICTABUTENSA B CY/IC ABISCTCS OAHOM M3 TrapaHTHH peasiu-
3allui KOHCTUTYIIMOHHOTO TIpaBa Ha MoJy4eHHe KBann(UIMPOBaHHOH topuaudeckoi momoru (ct. 13 Kon-
ctutyuun) [3].

OTHOCUTENEHO Pa0OTHHUKOB FOPHIMYECCKUX JIUI] U PAa0OOTHUKOB TOCYAAPCTBEHHBIX OPTaHOB, HAJCIICH-
HBIX TIPAaBOM OCYIIECTBICHHS HPEACTABUTEIHCTBA 1O AejiaM IOPHINYECKHX JIUIl U TOCYIAapCTBEHHBIX Opra-
HOB, CIIE/IyeT OTMETUTh; YTO. [T0I00HOE MPaBOMOYKE 00YCIOBICHO TIPABOBO MPHPOIOH FOPUIUIECKOTO JINA
(TocynapcTBEHHOTO OpraHa), KOTopoe, Oyaydu MpaBoBOH (DUKIHEH, MOXKET MPEICTABIISITh U 3aIUIIATh CBOU
MpaBa U 3aKOHHBIE WHTEPECHI TOIBKO Yepe3 MPeICTABUTENEH.

B cBoto odepenb npodeccHOHANBHBIC COIO3bI SBISIOTCS KIIACCHUECKUM MPUMEPOM TPaBO3aIIUTHON Op-
raauzaiun. Cornacuo mi. 6 cr. 1 3akona PK «O npodeccuonansubix cotozax» ot 27 utons 2014 r. «mpo-
(heccuoHaNbHBIN CO3 (TIPOQCOI03) — 00IIEeCTBEHHOE 00heAMHEHNE ¢ (DUKCHUPOBAHHBIM YICHCTBOM, JI0OPO-
BOJILHO CO3/TaBAEMOE Ha OCHOBE OOIIHOCTH TPYAOBBIX, HMPOHU3BOJACTBEHHO-IIPOPECCUOHANBHBIX HHTEPECOB
rpaxaan PecrmyOnuku KaszaxcTan 1IsS TpEJCTaBUTENBCTBA M 3AIUTHI  TPYJAOBBIX M COIUAIBHO-
9KOHOMUYECKHUX MPaB U UHTEPECOB CBOMX WICHOBY» [4]. OCHOBHOI 3a1aueii JesTenTbHOCTH MPO(eCcCHOHATb-
HBIX COI030B SIBJISIETCSI IMEHHO 3al[UTa TPYAOBBIX U COIHMAIBHBIX IPaB.

AHanornyueH NOIX0A B IPEJOCTaBICHUHN IIpaBa OPraHU3AIUSAM, YIOJTHOMOYEHHBIM 3aKOHOM, YCTaBOM
WM TIOJIOKEHUEM, 3alllMIIaTh MpaBa U MHTEPECHl WICHOB 3TUX OPraHM3allMi, a TAKXKE MpaBa U WHTEPECHI
npyrux jmi. Tak, cormacHo 4. 1 c1. 110 I'pakmanckoro konekca PK maanBuayatsHbIe IpEeIIPHHAMATEIN U
(nnn) 'opUAMYECKUE JHUIA B ENX KOOPAMHALNN UX MPEANPUHIMATEIHCKON JAEATENbHOCTH, a TaK)Ke Mpe/-
CTaBJICHUS W 3aIUTHI OOIIMX WHTEPECOB MOTYT CO3/IaBaTh acconuanuu (coro3sl) [S]. OqHuM U3 IpKUX MPH-
MEpOB TOJJOOHON opraHu3aiuu sBisercs HarmonaneHas manata npeanpuaumareneit. Cornacuo . 2) 1. 2
ct. 3 3akona PK «O HammonanpHol manate npeanpunumMareneit Pecmyonmmku Kazaxcram» ogHON M3 OCHOB-
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HBIX 3aJ1a4 3TOW OPTaHU3AINU SABISICTCS «IIPEACTaBICHHE, 00ECTICUCHUE U 3alllUTa MPaB U 3aKOHHBIX UHTEPE-
COB CyOBEKTOB IIPEANPUHUMATEIHCTBAY [6].

[IpencTaBUTENBCTBO MO TIOPYUCHHUIO MOXET OCYIIECTBISATHCSA OJHUM M3 MPOIECCYANbHBIX COYYaCTHH-
KOB TI0 TIOPYYCHHUIO APYTUX COYYACTHUKOB B IENIAX 00ECIEUCHUS MPOIleCCyallbHOW 3KOHOMUH U 3 (HEKTHB-
HOCTH B pa3zpeniennu aena. [logoOHbIi BII TPEICTAaBUTEIHCTBA 110 IIOPYICHHUIO SBISETCS KIIACCUYECKUM IS
TpaXTaHCKOTO TpoIiecca.

B oTHOIIEHNN MHBIX JIHII, JOITYCKaeMBIX CYJIOM IO MPOCKOE JIHII, yYaCTBYIOUIUX B jaele, 3akoHoM PK ot
17 nos6ps 2014 r. «O BHeceHHH U3MEHEHHUI W JOTOJHEHUH B HEKOTOPBIE 3aKOHOAATENIbHBIE aKkThl Peciy0-
nukn Kazaxcran mo Bompocam HajbHEWIEro YIPOIIeHHs OTIPABICHHS MPaBOCYAHS, CHHKEHHS OIOPOKpa-
TUYECKUX MPOLEAyp» OB ycTaHOBIIEH 00pa3oBaTelbHBIN IIeH3. B wacTHOCTH, MpexycMOTpeHa HeoOXOmIu-
MOCTh HaJIMYUsl BBICHIETO HOPUAMYECKOTO oOpaszoBanus [7]. Tem caMbiM aHanW3 BCEX MPEAYCMOTPEHHBIX
JNEHCTBYIONINM TPaKIAHCKUM IPOIIECCYalTbHBIM 3aKOHOIATENbCTBOM KaTETOPWH JIMII, HAJAEACHHBIX IIPaBOM
OCYIIECTBIITH TPEJICTABUTENLCTBO MO MOPYUCHHIO, IOKA3bIBAET OTCYTCTBUE OE30CHOBATENBFHOTO MPEI0CTaB-
JICHHSI TAHHOTO TIOJTHOMOYHS IIUPOKOMY KPYTY JIMII.

CremyeT y4uThIBaTh, YTO 3alIUTa CYOBEKTHBHOTO MPaBa U 3aKOHHOTO MHTEpeca MPeInoiaraeT MHOTO-
oOpasue TOAXO0J0B B €r0 pealu3alud U cBOOOJY caMOro HOCHTENsI TOrO IpaBa B OmpeneieHun Qopm,
CPEJICTB U CIIOCOOOB ee 3amuThl. Takoe MpaBo HE MOXKET U HE JIOJDKHO OBITh OrpaHWYeHO. HampoTus, MHO-
rooOpasue MoAXO0/IOB K €ro peaau3allii OTPaKaeT CTEICHb 3PEJIOCTH U IIMBIIIN30BAHHOCTH CUCTEMBI 3alllH-
THI TIPaB ¥ 3aKOHHBIX MHTEPECOB TOT'O MIIM WHOTO TOCYIapCTBa.

OTHOCHTENPHO COXpaHEeHHs IpaBa Ha OCYIIECTBICHHE MPEICTABUTENBCTBA 10 TMOPYUYCHHUIO TOJBKO
3a aJBOKaTaMHU.

CormacHo cT. 8 Beeobmelt nekmapanum mpaB denoBeka « Kaowcovlil yenosex umeem npaso Ha 3¢ghghex-
MUBHOEe 80CCMAHOBAEHUE 8 NPABAX KOMHEMEeHMHbIMU HAYUOHAIbHBIMU CYOAMU 8 CIYHAsAX HApPYUleHUs e20
OCHOBHbBIX NPAB, NPEOOCHABNIEHHbIX eMy KOHCmumyyuetll uiu 3aKouomy [8].

MesxryHapOIHBIM TTAKTOM O TPAXKIAHCKHUX ¥ MOJUTHYCCKHX MMPaBax B Mil. b) 1.3 cT. 2 npexycMaTpuBaeT-
sl 00513aHHOCTH KaXK/IOTO ydacTByromiero B [lakre rocynapera «obecneuums, umobsl npaso Ha npagosyro 3d-
wumy 07 11006020 uya, mpedyoue2o mako 3auunisl, YCmarHasiuealoch KOMNemeHmHbIMU CYOeOHbIMU, a0-
MUHUCTIPAMUBHBIMU WU 3AKOHOOAMENbHLIMU GIACHIAMU U TH0ObIM OpY2UM KOMNEMEHMHBIM OP2AHOM, npe-
0YCMOMPEHHBIM NPABOBOLL CUCTNEMOU 20CYOAPCMBA, U PA38UBANb B03MONCHOCIU CYO0eOHOU 3auumbly [9].

Cratps 6 EBpomnetickoit KonBeHITNY 0 3alTUTE TIPaB YeTOBEKAa U OCHOBHBIX CBOOO]] yCTaHABIIMBACT TIpa-
BO Ha CIIPaBEIUIMBBINA CyJl, @ UMEHHO «KaXHCObIL 8 CIyUae Cnopa 0 e20 epadicOauCKux npagax u 00s3aHHOCMAX
U npu npeovAsIeHUU emy 06020 Y20N08HO0 00BUHEHUs UMeem NPAaso HA CHpasedugoe u nyonuuHoe
pazoupamenbcmeo 0eid 8 pa3yMHbI CPOK HE3ABUCUMBIM U OECRPUCPACMHBIM CYOOM, CO30AHHbIM HA OCHO-
eanuu 3axonay [10].

IIpuBeeHHBIE HOPMBI MPENOCTABISIOT TOCYApPCTBaM CBOOOIY YCMOTPEHHS B MPABOBOM PETYIHPOBA-
HUU TPAKIAHCKUX MIPOIECCYabHBIX OTHOIIEHHH, B TOM YHCJIe OTHOIICHUH TI0 IPEJCTaBUTEIHCTBY B CYAE.

Bwmecre ¢ Tem coxpaHeHHE TIpaBa Ha OCYIIECTBIEHHE MPO(PECCHOHATFHOTO MPEACTABUTENHCTBA NCKITIO-
YUTENBHO 32 aJBOKATCKUM COOOIIECTBOM, HECOMHEHHO, HETAaTUBHO CKAXKETCS HAa peaau3allid MPUHIUIA
JIOCTYITHOCTH TPaBOCYMsl. B 4acTHOCTH, ycMaTpuBaeTcsl yrpo3a orpaHu4eHUs pealiu3aluy npasa Ha cyieo-
HYIO 3aIlHUTYy.

Kak m3BectHO, comnacHo 1. 2 c1. 13 Koncrurynuu PK «Kaoicowvii umeem npaso na cyoebuyro zauumy
c80UX NPA8 U ¢60000». DTO 03HAUALT MPABO JIFOOOTO YEIIOBEKA U TPaKIaHMHA OOPATUTHCS B CYJI 32 3aIUTOH
W BOCCTaHOBJICHHEM HapYIIEHHBIX MMPaB u cBo0O. J[aHHOE TIPaBO MOXKET OBITh PEaT30BaHO JTHMYHO U Yepe3
mpenctasutels: [[pencraBurenscTBo obecreunBaeT peanusaiuio 3toro npasa. Janee . 3 ct. 39 Koncrury-
nuu PK npemycmarpuBaer, 4To orpaHUYCHHS MpaBa Ha CyICOHYIO 3allUTy HE JOITyCcKaeTcs HU B Kakoi (op-
Mme [2]. [Tomaraem, uTo mpeIaraeMblil MOIX0J K PETIaMEHTHPOBAHUIO MPEACTABUTENHCTBA B TPAKIAHCKOM
nporecce MOXET CTaTh OaphepoM B peaju3alyy MpaBa Ha CyACOHYIO 3allUTy W CO3JIaTh MPEMSTCTBUS
B 00€CIIEYeHNH TOCTYTHOCTH MPABOCYAUS IO CICIYIOIIUM OCHOBAHHSIM:

1) rpakgaHcKoe CyIOMpPOHM3BOJCTBO MPOHHU3AHO MPHUHIAIIOM AMCIIO3UTHBHOCTH, KOTOPHIN O3HA4aeT,
YTO FPaXKTaHCKHE MPOLECCYaIbHbIE OTHOIIECHUS BOZHUKAIOT, M3MEHSIOTCS M IPEKPaIIaloTCs TIIaBHBIM 00pa-
30M 10 HHUIMATHBE HEMOCPEICTBEHHBIX YYaCTHUKOB CIIOPHBIX MATSPHAILHBIX MMPABOOTHOIICHUH, KOTOPHIC
UMEIOT BO3MOXKHOCTH C MOMOIIBIO CyJZla PacIopsKaThCsl MPOIECCyalbHBIMU MPaBaMH M CIIOPHBIM MaTepH-
aNbHBIM TIpaBOM. J[aHHOE MpaBMIIO pacHpOCTpaHSIeTCd W Ha MPOIECCyalbHbIE OTHOIIEHUS, BO3ZHHUKAIOIINE
B CBSI3H C BEIOOPOM ITMIIaMHU, YYACTBYIOIIUMU B JieJIe, MIPEICTABUTEINCH IS OTCTauBaHUS CBOMX HMHTEPECOB
B CyJIe ¥ JIOITYCKOM BBIOPAHHBIX UMU TPEJCTABUTENICH K YUYACTHIO B CYICOHOM 3aceaHNu;
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2) yciyru aJiBoOKaTa MOTYT OOBEKTUBHO OBITh HEJIOCTYITHBI BBUY SIBHOTO HECOOTBETCTBHUS KOJIMUYECTBA
aJIBOKATOB M KOJHMYECTBa TsDKyImuxcs. Tak, cormacHo nqaHHbM PecryGnuKaHCKON KOJJIETUy aJBOKATOB YHC-
JIO IEHCTBYIOIMMX aBOKaToB coctaBisieT 4555. [1o namasiM BepxosHoro cymza PK B 2015 1. Bcero B paiion-
HBIC U NIPUPaBHEHHbIE K HUM CyIbl peciyOiauku noctynmio 1182916 3asBienuii u nemn, uz kotopsix 730263
rpaxnanckux, 403438 anmuaucTpaTuBHBIX W 49215 yromoBubIX [11]. [{udpsr HArIAIHO TOKA3HIBAIOT (-
3MYECKYI0 HEBO3MOXKHOCTh O0CCIICUCHUS YJIACTHsI aJ[BOKATOB 110 BCEM TPAXIAHCKUM JIeJiaM B OTIHYHE OT
YTOJIOBHBIX;

3) CTOMMOCTB YCIIyT a/IBOKaTa 3HAYUTEIILHO YBEIUUMBAET CyeOHbBIE PACXOABI IO TPaKAAHCKOMY, IETY,
YTO MOXET CO37aTh UMYIIIECTBEHHBIH IIEH3 B peaTU3alliyl MpaBa Ha CyIeOHYIO 3alluTy.

B 370i1 cBSI3M cregyeT mOJ4epKHYTh, YTO BO MHOTHX CTPaHaXx JeJaeTcs akIeHT Ha TOM, 9TO Ba)KHO ra-
PaHTUPOBATh HE MPOCTO «IOCTYI K MPaBOCYIUIO» («access to justice»), a «paBHBIA JOCTYN K IPaBOCYIHIO»
(«equal access to justice») [12; 16]. [Ipobnema B Takol ee MOCTAHOBKE B 3HAYUTEILHON MEPE aKTyaIn3UpyeT
obecrieyeHre JIOCTYITHOCTH MPABOCYIHS UTSI MAIOOOECIICUeHHBIX U COIIMAIbHO HEe3alUIICHHBIX CIIOEB Hace-
JIEHWsI, B YaCTHOCTH, MOCPEACTBOM MPENOCTAaBICHUs OECIIaTHON IOPHAMYECKONW MOMoIIH. B.3ToH CBs3M
NpaBo Ha KBATH(UIMPOBAHHYIO IOPUIAMYECKYIO IIOMOLIb, B TOM YHCIIe OECIIaTHYIO0, pacCMaTphBaeTCs Kak
cpencTBo obecrieueHuns TOCTYITHOCTH TpaBocynus U 3(h(HEeKTHBHON peann3alyy Ipasa Ha Cy/IcOHYIO 3alluTy.

[Ipu ananuse 3apy0OeKHOTO OMBITA B YACTH YCTaHOBJICHHUS aIBOKATCKOH MOHOIONKH Ha OCYLICCTBICHUE
MPEICTaBUTENLCTBA B CyJE TAKKe HEOOXOAMMO NETalNbHO M3ydaTh CHCTEMY rapaHTHPOBaHHOW IOpUIWYe-
CKOM MOMOIIM W BCIO CHCTEMY 3alllUTHI IPaBa B COBOKYITHOCTH, ITOCKQJIBKY 3apyOeKHBIH OMBIT KacaTeIbHO
YCTaHOBJICHHS MOHOIIOJIMK OCYIIECTBJICHHS TPEACTaBUTENHCTBA aJBOKATAMH HE OTPAXKAET IMOJHON KapTUHBI
rapaHTUi 1 MEXaHU3MOB, o0ecriedrBaloIX 3()(HEKTUBHYIO peai3alnio MpaBa Ha CyAeOHYIO 3aIIuTYy.

Kpome Toro, B ycloBusX HaIIEro rocynapcTa cyaeOHas popmMa 3aliuThl paBa 0CTaeTCs MPEUMYIIEeCT-
BEHHOW, abTePHATHBHBIE CITOCOOBI 3aIIUTHI IIPAB UCIIOIB3YIOTCS HE3HAUNUTEIBHO.

IIpu m3ydeHUM OIbITa HA3BaHHBIX CTPaH BBISBICHO, YTO B IIEJSX ~ 3aAIIUTHI TIPAaB U CBOOOJ TpakaaH
CO3/1aHa IeNnas CUCTeMa WHCTUTYTOB 3alUTHl mpaBa. lIIupoko MpuUMeHseTcsl albTepHATUBHOE pa3pelicHue
criopoB. Tak, Hanpumep Bo BHecyaeOHOM mopsinke B CLIIA paspemaercs no 93 % cropos, B BenmukoOpura-
Hun — 87 %, B Kazaxcrtane xe — 10 3 % [13].

Cornacno nanHeiM BepxoBHoro cyna PK B 2015 r. okonueno 680810 rpaxnaHCKuX 1€, U3 KOTOPBIX
YHUCIIO TPAXAAHCKUX Jell, Pa3pelIeHHbIX C MPUMEHEHHUEM albTePHATHBHBIX CIIOCOOOB pa3pelleHus Cropa,
coctaBwio 17021, uro na 24 % Gonbie, yem B npeabiaymem roxy (13747). U3 Hux 9934 rpaxmaHcKux nem,
umu 58 %, OKOHYEHO 3aKII0YECHUEM MUPOBOro. cornamieHus, 7087 nen, unu 42 %, pacCMOTPEHO C y4acTUEM
menuaropa (B 2014 r. — 8657 u 5090 coorBercTBeHHO) [11]. B 3TOM CBSI3M yCTaHOBJICHHUE MPEPOTATUBEI a-
BOKaTCKOTO COOOIIECTBA Ha OCYIIECTBICHNE ITPEICTABUTEILCTBA B Cy/I€ MOXKET HETaTUBHO OTPAa3UTHCS Ha
peanu3anuu mpasa Ha CyJeOHYIO. 3alUTy BBUAY TOTO, YTO aOCOIIOTHOE OOJIBIIMHCTBO CIIOPOB Pa3peraeTcs
WMEHHO B CyZcOHOM TOpSIKE.

CrnenyeT y4uTHIBaTh, 9TO KaXaas MpaBOBasi CHCTEMa UMEET CBOU crielu(uIecKre 0COOEHHOCTH U BOC-
NPUSATHE JTUIIH OJHOTO 3JEMEHTa He Bo3biMeeT oxkujaeMoro 3ddekra. [Tockonbky 3¢ (heKTUBHOCTD 3aIllUTHI
NpaBa HAXOAMUTCS B 3aBUCUMOCTH OT MHOKECTBA ()aKTOPOB, HA30BEM HEKOTOPBIE U3 HUX:

— mnpodeccroHalu3M CyIeHCKOro KopIryca;

— XapakTep CyACOHOTO Iporiecca (CTeleHb ero COCTA3aTeIbHOCTH U TIIACHOCTH, HAIMYNE OTACIBHBIX
MIPOIIECCYaTbHBIX HHCTUTYTOB, TAKMX KaK PAcKphITHE TOKA3aTEeNIbCTB, Cy/l MPUCSHKHBIX MO TPAKIAHCKUM Je-
J1aM, TpeOYIONUX THIATeTFHONW MOATOTOBKY K CyA€0HOMY pa30HUpaTeNnbCTBy, U ydacTre npodheccnoHambHbIX
npeAcTaBUTeNeit);

— KayecTBO MOJArOTOBKU IOPUAMYECKHUX KaIpOB;

<~ cucTeMa rapaHTHPOBAaHHOM rocyJapcTBOM IOPHUANYECKOM OMOILH;

— CTeleHb Pa3BUTHS AIBTEPHATUBHOTO pa3pelIeHHUs CIIOPOB U TIp.

B ycnoBusix Pecrrybnukn Kazaxcran mpeactaBisieTcs pekIeBpEMEHHBIM YCTAaHOBJICHHE aBOKATCKON
MOHOIIOJIMY Ha OCYIIECTBICHNE MPEACTaBUTENHCTBA TI0 TPAXKIAHCKUM JI€]aM, TIOCKOJIBKY B IIEJIOM CHCTEMa
3alUTHl IPaB U CYOBEKTUBHBIX MHTEPECOB JIOJHDKHA TAPMOHHYHO Pa3BUBATHCSA C YUETOM PEaHil MpaBOBOU
CHCTEMBI.

Ananusz 3apybesrcnozo onvima

B crartbe npuBoguTCs B IPUMEP OIBIT Pa3BUTHIX 3allaHbIX CTPaH, I/l CYLIECTBYET MOHOIIOIUS aBO-
KaToB Ha MpeAcTaBiIeHue nHTepecoB B cyae (Bemukoopuranus, CILIA, @panuus, ['epmanus), a Takke ONBIT
Pecny6mmku benapyce.
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AHanu3 3aKOHOJIATENILCTBA 3apYOSIKHBIX CTPaH NESHCTBUTEIBHO IMOKA3hIBACT HAIMYNE a[BOKATCKOU MO-
HOITOJIUM JTUOO ee OrPaHHYCHHOI0 XapakTepa B TPaKIAHCKOM Ipolecce. B 1eoM MOXHO BBLICIHTH Clie-
IYIOIIIMEe MOJIENIN y4acTHs aIBOKAaTa B TPAKJAHCKOM ITPOIECCE Pa3HBIX CTPAH:

1) Bo ®pannuu 3aKperyicHa MOJCTh «OTPAaHMYEHHON aJBOKATCKOH MOHOMOIHHY», T.€. 005S3aTEIBHOCTD
MIPEJICTAaBUTENHCTBA aJBOKATa B OYE€Hb BAXKHBIX Cy/IEOHBIX YUPEKICHUAX;

2) B 'epMaHnn IeHCTBYET MOJEITh «OTPAaHUICHHON anBokaTckoid Monononumy. B I'TIK I'epmanuu mpe-
JyCMaTPHUBAIOTCSA KaK 00s3aTEILHOE YYaCTUE aJBOKATa B TPAKJAHCKOM IPOIIECCE, TaK U BO3MOXKHOCTB IPO-
BeJICHUSI ITpoliecca 0e3 ero y4acTus;

3) B BenukoOputaHuu AeicTByeT OrpaHWYeHHAsl aBOKATCKas MOHOIOJHS, KOTOpas WUMEEeT JTHTEIb-
HYIO HCTOPHIO;

4) MOHOITONIMSI Ha OCYIIECTBICHUE IOPUINIECKON AesTenbHOCTH neicTByeT B CIIIA, T.e. mpeAcTaBisTh
WHTEPECHI JIHII BIIPaBe JTUICH3UPOBAHHBIE a/IBOKATHL;

5) B Pectiybniuke bemapych neiicTByeT aiBOKaTCKas MOHOIIONHSA IO MPEJCTaBUTEIBCTBY. B MIPOIECCE, B
TOM YHCJIC U TPAXKIAHCKOM.

Tem cambIM aOcomoTHAs aIBOKaTCKasi MOHOIIONUS. UMEET BeChMa PeIKue MpuMephl. B Tex ke rocymap-
CTBaX, TJIe CYIIECTBYET aJBOKATCKasi MOHOIIONHS, HAOJIIOJA0TCSI HETaTUBHEIE €e CTOPOHBI. Tak, Hampumep, B
Benapycu mnpumensiercs aOCONIOTHAs aJBOKATCKash MOHOIONUS, OJHAKO OIBIT JAaHHOTO TOCYyJapCcTBa
SIBJISIETCSI HE COBCEM YIA4HBIM, MOCKOJIbKY CYIIECTBYIOT OTPHUILIATEIbHBIC CTOPOHBL BBEACHUS aJBOKATCKOM
MOHOTIONUH. Y CIIYTH aJBOKAaTa BOCTIPUHUMAIOTCA KaK KOMMEpUYECKHe.

B HekoTOpBIX cTpaHax MMEIOTCS MPUMEPHI OTPAaHUYEHHOHN a/IBOKATCKOW MOHOIIONUH, T€ yJacTHe aj-
BOKaTa 00s3aTelbHO B BBICHIMX CyNeOHbIX mHcTaHIMsIX (['epmanms, @pannus, BenukoOpuranus) u ans
MPEJICTaBUTENHCTBA M0 ONpe/elieHHbIM KaTeropusMm nen (['epmanus, BennkoOpuranus), B HU3IINX WHCTaH-
[USX HE 0053aTeTbHO YYacTHE alBOKATa.

OcTaHOBUMCS Ha OTBITE PA3IMYHBIX CTPaH MOAPOOHEE.

@panyus. 1lpaBoBoe MooxkeHUe anBokaToB Bo ®Opaniun peryiupyercs 3akoHoMm «O pedopme Heko-
TOPBIX CyIeOHBIX U PopuardecKkux mpodeccuii» 1971 u 1990 rr., a Taxxe Jexperom «O06 opraHu3anuu npo-
(eccum anBokara» 1991 r. Ilepexon Kk «orpaHUuEHHOI aABOKATCKOM MOHOMOINK» Havaincs B 70-x rogax 20
B. B CBSI3U C 00pa30BaHHEM COI03a aJ[BOKATOB M YAaCTHONPAKTHKYIOIUX IOpUCTOB. Ha naHHOM 3Tame mpo-
M30IIIO CIUSHHE psAfa aBOKATCKUX Mpodeccuii (a1BOKaTa Kak HE3aBUCHMOTO COBETHHKA, aJBOKATa KaK IMo-
BEPEHHOT'O B CY/Jax W aJBOKATa-KOHCYJIbTaHTAa B KOMMEPYECKHX Cy/Iax) B €IWHYIO MPOo(deccHio aaBokara.
JomycTuM, ecnu paHbIlle COCTOSIINE B KOJICTHSIX aTBOKaThl pabOTalld OTACIHHO OT CBOMX KOJJIET —
FOPUCKOHCYJIBTOB, TO TETIEPh MOCIEAHME, TO KENAaHUI0, MOTYT CTaTh YiICHaMH aJIBOKATCKUX KOJUIETHHl, IO-
JyYUB TPABO HA OCYIIECTBIEHUE NMEHHO aJIBOKATCKOM JIEATENbHOCTH, a aABOKATHI, COXPaHSA CBOM CTaTyC,
MOTYT BBIOJHATH (DYHKITUU, KOTOPHIE PAHBIIE BBHITOIHIIACH TOJIBKO FOPUCKOHCYIIETOM.

Bo ®panuuu B COOTBETCTBUU € MOJIETBIO «OTPAHUYCHHON aIBOKATCKOM MOHOIOIUUY» MPEICTaBUTEIb-
CTBO a/IBOKaTa O0SI3aTENIHO B CICAYIOIIUX OYCHb BAXKHBIX CYJEOHBIX YUPEKICHUSX: B TpUOyHanax Oolb-
II0M MHCTAHIINY, alleJULIHOHHBIX Cynax, KaccarmonHom cyne. AIBoKaTckas MOHOIONHS HE PaCIPOCTPaHs-
€TCsSl Ha HU3IIKE 3BCHbS CYJeOHOUM CHCTEMBI, 8 UMCHHO B Cy/ax Majioi MHCTaHIUK. VHbIe JIUIla MOTYT BBI-
CTyIaTh JOTOBOPHBIMHU . MPEACTABUTEISIME JIUIIH B CIyYasx, IPEeIyCMOTPEHHBIX 3aKOHOM (TIpodCcor03Hl, ac-
COIMAINU U TIOTPESOUTENECKHUE OPraHU3alUd MOTYT OBITh MPENCTABICHBI UX WICHAMH; B TPYAOBBIX Cy/Aax
WHTEPEChl PAOOTHUKOB Pa3peIIeHO MPEICTABIATh, IOMUMO aJIBOKATOB, YIIOJIHOMOYCHHBIM MPO()EeCCHOHATH-
HBIX COIO30B).

HecMmorps Ha To, uTo B0 DpaHINK yCTaHOBJIEHA aJIBOKATCKasi MOHOIIONINS HAa OKa3aHNE IOPUAMYECKUX
ycIyr Ha poeCCHOHAIBHON OCHOBE, 10 CPAaBHEHHIO C IpyruMu rocynapcrsamu EC nannas crpana, ¢ 11o-
kazarenem | agBokaT mpuMepHO Ha 1200 4enoBek HaceleHHs, He SBISETCS JIUIASPOM B 3TOl obOnactu. UuTe-
peceH ToT ¢akT, 4To oHa HaxoauTcs mo3anu Lleeinapun (1 agBokat Ha 900 yenosek), ['epmanuu (1 axBo-
kat Ha 550 desoBek), a y>k TeM Oostee Mranuu u Mcnanuu (1 agBokat npuMepHo Ha 300 yenosek) [14].

T'epmanus. B nacTosiiee BpeMsi B HEMEIIKOM TPaKJAHCKOM MPOIECCe MPEICTaBUTEISIMU CTOPOHBI B
OCHOBHOM SBIISIIOTCS aABOKATHI. [IpaBoBOE MONOXEHHE afBoKaTa perynupyercs denepanbHbIM MOJI0KEHHEM
00 anmBokarax (BRAO) or 01.08.1959 r., mMomepumsmpoBanHoe — HoOBewiamMu 1994 u 1998 rr. B
cootrBercTBUM ¢ § 1 BRAO anBokar sBiIfeTCS HE3aBUCUMBIM OpPraHOM CYAOIPOU3BOACTBA. 1O €CTh B
00sI3aHHOCTH aJIBOKaTa BXOJUT HE TOJIBKO MPEJCTABICHUE CBOETO JOBEPUTENs, HO W KOHTPOIh 3a
HaJJIeKAIIIM XO0M Ipoliecca (HalpuMep, alBOKaT o0ecnedrnBaeT Aady CTOPOHON MPaBANBHIX MOKA3aHUN).
Cornacno § 3 BRAO agBokat — 310 npodeccroHaTbHBIA HE3aBUCUMBIN KOHCYJIBTAHT M MPEICTABUTEINb T10
BCEM IIPaBOBBIM BompocaM [15].
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B I'epmanum agBOKaTCKasi MOHOMOJMSI OOBIYHO HE PACIPOCTPAHACTCS Ha HH3IINE 3BEHbsI CyAeOHOI
cucreMbl. Tak, COrJacHO TpaXTaHCKOMY TIpoIleccyalbHOMY Kojekcy I'epmanmm ywacthe aaBokKara
B IIpoIiecce 00s13aTeNbHO, TaKXKe MPEeTyCMOTPEHa BO3MOXXHOCTh TPOBEICHUS CyZeOHOro cieacTBus 6e3 ero
yuacTusi. BO3MOXHOCTB CaMOCTOSITENBHOTO TPEACTABICHUS HMHTEPECOB B IMpolecce JaHa CTOPOHE
B YYaCTKOBBIX CYJaX, KOTOpPbIC SIBJISIOTCS HU3IIMM 3BEHOM CyjeOHOW cucTembl B ['epMaHuu, cynmax 1o
TPYIOBBIM JIeJIaM, PACCMaTPUBAIOIINM CIIOPHI MEXKAY paOOTHHKOM W paboTomaTeNeM, B CEMEWHBIX Cynax,
00pa3oBaHHBIX MpPH YYaCTKOBBIX CyAax, ® T.I. [loMHMO CaMOCTOATENBHOIO BeICHUS Jefa
B BBIIICYTIOMSHYTBIX CyJaX, CTOPOHBI MOTYT TOPYYHTbH IPEACTABICHUE CBOMX WHTEPECOB JHOOOMY JIUILY,
o0magaromneMy MmpoIeccyaabHOM 1eecITocoOOHOCTRIO [16].

Ho u3 aToro mpaBmiia uMeeTcs UCKIIoYeHHe: coraacHo § 23 3akoHa o cynoycrporictee B OPI™ yuactue
aJIBOKaTOB B YYaCTKOBBIX CyJaX, Cy/ax IO CEMEHHBIM JellaM 00s3aTelIbHO 10 0C000 Ba)KHBIM, CIOXKHBIM
nenam [17].

Benuxobpumanusi. B BenukoOputanuu nmpaBo MpejCcTaBiIsiTh HHTEPECH B CyJIE JaHO JANICKO HE BCEM
1oprcTaM. 3aHUMaroIecs I0PUINYECKON PaKTHUKOHN JTUIA AesSTCS Ha CIeIyoLHe KaTerOpHH: COIMCUTOPHI
(ropuct obmero npodwist) u OappucTephl (aHATOTHYHO aBoKaTaM). COTMCHTOPHI, YHUCIO KOTOPBIX COCTaB-
JISIET TMIPUMEPHO 55 ThHICAY, BBITIONHSIOT POJIb IOPUIUUECKUX COBETHHKOB, MOJTOTABIABAIONIAX IS OappH-
cTepa goche 1o aeny. Camu e OHH MOTYT BBICTYNATh JIMIIbL B HIKECTOSIIUX cyfdax. Baxknoi cdepoit nes-
TEJILHOCTH COJMCUTOPOB ABJISIETCSl ceMeiiHoe mpaBo. bappuctepsl SBISAIOTCS MPEACTABUTEIIME aHTTIMICKON
JICIIOBOY DITUTHI U HWTPAIOT 3aMETHYIO POJIb B IMOJMTHYECKOH KU3HH, BBICTYIAsI aJBOKATaMHU 110 OOJIBIINHCT-
By KPYIIHBIX JIeNI B CyJax. bappucrepsl 005agaroT MOHOIIOIBHBIM MIPABOM BEICTYIIaTh B BBICOKHX Cynmax.
Bcero nacuutsiBaercs okono 6500 6appuctepos [18].

CILIA. TlpenctaBisTh UHTEPECH KIIMEHTOB B aMEPHKAHCKHUX CyAaxX WMEET IPaBO TOJHKO JHUIIEH3HPO-
BaHHBIN aJIBOKAT (atforney), MONYYHBIIUA NpodecCHOHALHOE 00pa3oBaHUE B YHHBEPCUTETE, aKKPEIHUTO-
BaHHOM Accoluanueil aMepuKkaHCKuX 1opucToB (American Bar Association, ABA), ycmemiHo ciaBmmi k-
3aMeH, 00JIaIaloNUil COOTBETCTBYIONIMMHA MOPAJILHBIMU Ka4€CTBAMH, a TAK)KE IMOCTOSHHO TOBBIIIAIOITHIA
cBoro kBanmudpukanuo. OkazaHue MoI00HOr0 poja yCIyT HENHUIEH3UPOBAHHBIMY aJIBOKATAMH KBAJIU(HUIIN-
pyeTcs Kak mpectyruieHue. [Ipu 3ToM aBoKaT HMeeT MpaBo IPEACTaBIATh HHTEPECH CBOETO KIUEHTA B Cyle
TOJIBKO TOTO IITAaTa, B KOTOPOM €My Obliia BBIIaHA JIAIICH3HUSI.

B xaxnoMm mrate uMeeTcs accorfanys aBOKaToB. ITara. B OONBIIMHCTBE MITATOB YCTAHOBIECHO 00s13a-
TEJIFHOE WISHCTBO B aCCOLMAIIMH JUIS BCEX JIHI, AOMYIICHHBIX K aBOKAaTCKOM npakTrke. OAHAKO B psje IITa-
TOB JAJIsI 3aHSTHUSI AABOKATCKON JIESITENIHOCTBIO He 0043aTeIbHO OBITh WICHOM acCOLMALK aBoKaToB [19].

benapycs. AnBokarckas MoHOoIMA B benmapycu mo mpeacTaBUTENbCTBY B CyJaxX AEUCTBYET C TPUHS-
treM 3akoHa oT 2011 r. «O6 agBokarype u aIBOKaTCKOH nesitensHocTy B Pecmyonuke benapycs». CormacHo
m. 2 cT. 26 «O0 agBoKaType W aJBOKATCKoW AearenbHOCTH B Pecrybnuke benapycws» nmpodeccnonanbHas
3aIuTa MpaB ¥ HHTEPECOB KIIMEHTOB TIO YTOJIIOBHBIM, TPaXKIAHCKUM JieaM, JejiaM, BOSHHKAIOIINM U3 XO3si-
CTBEHHBIX (’KOHOMUYECKHX) CIIOPOB, U JieinaM 00 aJJMUHHACTPATUBHBIX MPAaBOHAPYIICHHUSIX B OOLTNX U XO35H-
CTBEHHBIX CY/axX, OpraHax, BEAYIIUX YTOJOBHBIA WM aJIMUHUCTPATHBHBIN MPOIIECC, OCYIIECTBISAETCS TOMb-
KO azBokaTaMu. HopMbl, COOTBETCTBYIOIINE MPUBEACHHOMY MOJIOKEHHIO, HAIIUTA OTPasKeHHUE U B MPOLecCy-
aJTBFHOM 3aKOHOAaTeNbeTBe PecryOnukn bemapych: YromoBHO-TIporieccyanbHbIN Koaekc (cT.58), I'pakman-
CKHI TIPOIECCYaNbHBIN KOACKC (CT.72), XO034MCTBEHHBIN IpoleccyanbHbId Komeke (cT.77). Jlo mpuHATHS
3akona 2011 r. mpeAcTaBIsITh HHTEPECH KOMMEPYECKHUX OPTaHU3allui U MHIUBUIYAIbHBIX MTPEITPUHAMATE-
Jieii B X035CTBEHHOM Iporiecce OBbLIH BIIPaBEe TAKKe JIMIA, HMEIOIINE CBHICTEIbCTBO 00 aTTEeCTalluK U OKa-
3BIBAIOIIIE IOPUANYECKHE YCIYTH CaMOCTOSTENIbHO B Ka4eCTBE MHAWBUIYAIBHOTO MPEANPUHUMATENS JINO0
paboTatoniue Ha OCHOBAaHHU TPYIOBOTO JOTOBOPa B CHEIHMATH3MPOBAHHON KOMMEPYECKOH OpraHu3alldH.
Jutst oKazaHUS IOPUAMYSCKUX YCIYT TaKUE WHAMBHUIYATbHBIC TPEANMPUHUMATEIN WIA OPraHU3aIUuH JOKHBI
OBUIN TOJTYYUTh JUIIEH3UI0 MUHICTEPCTBA FOCTUIIHH.

OTHOCHUTEIILHO BBEICHHS aIBOKATCKON MOHOMOMMHA B Pb oTMeuaroTcss HeraTUBHEIE CTOPOHBI. Dopcu-
POBaHHOE rOCYIapCTBOM O0bEANHEHHE aIBOKATOB, FOPHINIECKAs TOMOIIb KOTOPBIX HUKOT/Ia HE OTHOCHUIIACH
K TPEeANPUHUMATEIbCKON AESITeIFHOCTH, W JHUICH3NATOB, YbH IOPUANYECKUE YCIYTH BCETAAa OTHOCHIINCH
K MIPEeANPHHUMATENBCKON JAEATETHHOCTH, BEJET K KOMMeEpIHalu3aiui. Benmnka BEpOsSTHOCTH, YTO TE, KTO
BOCTIPHHUMAJI CBOU YCIYTH Cyry0o Kak OusHec, Teneph OyIyT pealn30BBIBaTH TaKOE OTHOLICHHE K CBOEH
JEeSITEIbHOCTH B CTAaTyCe aJBOKATOB, Pa3MbIBasi HDABCTBEHHBIE OCHOBBI aIBOKATCKO# mpodeccuu, CyTb KOTO-
PO COCTOWT HE TOJBEKO B MOJIYICHHUH TOXO0a, HO M B CITy>)KeHHH 001ecTBy [20].
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Buvisoowt

Takum 00pa3oM, Ha OCHOBAaHWH MPOBEJICHHOTO aHATN3a MOXHO CJIENATh BBIBOJI O TOM, YTO YCTaHOBIIE-
HUE a/IBOKATCKOW MOHOTIOJNIMU Ha OCYIIECTBIICHHE TPEICTABUTEIBCTBA M0 TPAKIAHCKUM JIeTIaM B YCIOBHSX
Pecniyonuku Kazaxcran npecTaBiseTcs MPekICBPeMEHHBIM. AHAIN3 OTACIBHBIX BOMPOCOB yUacTUS aJBO-
KaTta B TPayKJIaHCKOM IpoIlecce uepe3 MpU3My JISHCTBYOIIETO 3aKoHo aTeabeTBa PK, 3apy0OeskHOro omnbITa U
COBPEMEHHBIX TCHJCHIIUIM Pa3BUTHs JAHHOTO WHCTHUTYTA IOKAa3all, YTO B IIEJIOM CHUCTEMa 3alllUThI TPaB U
CYOBEKTUBHBIX HHTEPECOB JO/DKHA TAPMOHHYHO Pa3BUBATHCS C YUETOM pealidil MPaBOBON CUCTEMBI.
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A3aMaTTBIK NPOLECKE AIBOKAT KATHICYbIHBIH Kellip Macesiesnepi

Makanazna a3aMarThIK icTep OOHBIHIIA KociON TYpAe OKUIIIK €Ty HHCTUTYTBIH €HTi3y KaXKeTTLIIrH alKpIHaay
MaKCaTbIH/Ia aJBOKATTHIH a3aMaTTHIK HpOIlecke KaThICy Moceneci Tanmangsl. OChl MaKcaTka KOJDKETKi3yae
aBTOpJIap OKUIAIK €Ty WHCTUTYTHIH KOJJAHBICTAaFBl 3aHHAMa, MIETeNIK TKIipuOe djxoHe OepinreH
WHCTHTYTTHIH Ka3ipri Ke3jeri JamMy TeHACHIVSUIApBIHBIH aschl TYpPFBICHIHAH Kennai. HoTmxecinnme omap
a3aMaTTHIK icTep OOMBIHINIA OKIJIIK €Tyl JKy3ere acblpyFa MOHOMOJMS OPHATY/BIH AJli epTe eKeHAIriHe KO3
JKETKi3/i, ce0ebi jKaiumbl KYKbIKTap MEH CYyOBEeKTHBTI MyIIeNepAi KOpFay KyHeci KYKBIKTBIK IKYHEHiH
IIBIHAKWBl  OOJIMBICHI ~ €CKepifie  OThIphIN, YimeciMai gamybl Tthic. ConbiMeH Karap Kasakcran
PecryOmkachiHBIH aBOKATTBIK KbI3MET JKOHIHJIET1 3aHHAMACBIH JKETUNAipy OOWBIHINA 3aHIIbFAPMAIIBLTBIK
JKYMBICTa, COHJAal-aK aJBOKATTBHIH a3aMaTTHIK IPOIECKE KATBHICYBl CAJIACBIHAAFBI FHUIBIMU 3epTTeylepe
KOJITAHBLTYBI MYMKIH €KEHIH Oaca aifTTHI.

V.T. Konussova, S.Zh. Abdrakhmanova, A.T. Beken

Some issues of lawyers’ participation in the civil proceedings

The article makes an attempt to analyze the issue of the lawyers’ participation in civil proceedings to deter-
mine the need of introduction of the professional representation institute in civil cases. Torachieve this, the
authors analyze the institute of representation under instructions through the prism of the legislation in force,
foreign experience and modern trends in the development of this institution. According to the results of the
analysis the authors come to the conclusion that in conditions of the Republic of Kazakhstan it seems prema-
ture to establish the lawyers’ monopoly on the representation in civil cases, because generally human rights
and subjective interests protection system should develop harmoniously with consideration of the realities of
the legal system. The results of research received in this article may be used in the lawmaking work on the
improvement of legislation of the Republic of Kazakhstan on the lawyers’ practice, as well as in scientific re-
search in the field of lawyers’ participation in the civil proceedings.
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The procedure of the reorganization of the legal person
as a subject of entrepreneurship

In the article are reviewed the features of reorganization of the legal person as a subject of private
entrepreneurship, the legal forms of reorganization of the legal person, as well as the features of the state
registration of the newly established legal person. Particular attention is paid to the question of termination of
the legal person through its reorganization, transformation as a way to stop the succession of rights and
obligations of the legal person.

Key words: business, legal entity, reorganization, consolidation, merger, division, separation, transformation
of state registration of legal succession.

Business entities is the largest groups of legal entities. The development of the legal entity of the
Institute and the construction of the property is known to be displayed in public, such as the participants of
the pre-production based on the needs of the developing economic environment. The social construction of
social and economic relations, who is in the midst of legal recognition.

This property is a legal entity, has the right of economic management or operational management of
separate property and those responsible for the obligations of the property on behalf of their property and
non-property rights and obligations, which are to be carried out, an entity that can sue and be sued.

Economic activity in the way of an effective legalsstructure of legal entities. Free under the law, the
property is a separate organization developed one of the main participants in the trade. At the same time,
their origin, development and functioning of the economic mechanism is determined by the type
iistemeliligimen economy. In this regard, the narrowed or expanded their networks of legal entities or other
types appear or disappear.

Terminated in connection with its reorganization and'liquidation of the legal entity. Reorganization of
the legal entity shall be carried out in the following forms:

The combination of a number of legal entities;

— Connected to one or more legal entities to another;

— Divided into a number of voluntary organizations, the legal entity;

(To stop the activities of its own) of one or more of the new legal entity separate legal entities;

— Changes in the legal form of legal entity to another.

At the same time, taking into account the issue of termination of the temporary law. During the
reorganization of the legal rights and obligations of all or half of the right to be transferred to other entities.
The reorganization of legal‘entities by the merger of several individual uyim—dardiii, together with the other
legal entities, divided into several legal entities, organizations and other legal entities and other legal entities
from the entity or exit from the change of the legal form of legal entities will be carried out. A decision by
the_members’ of the re-organization of legal entities. According to the agreement, but may be forced
reorganization of commercial organizations in accordance with the law, paragraph 3 of Article 45 of the
Civil Code. Paragraph 1 of Article 45 of the Civil Code envisages other forms of reorganization in five of the
reorganization of legal entities, irrespective of the form of merger, consolidation, division, separation,
transformation.

The purpose of the article as a form of termination of a legal entity is to consider the specifics of the re-
organization of the legal entity. In order to write a research paper as a method to study the legislative and
subordinate acts, regulations, domestic and foreign well-known lawyers, monographs, and periodicals were
used. Metodology methods of legal research as the basis of the historical, legal, law, comparative law and
the legal system was guided by the methods of analysis of the phenomena studied.

The reorganization of the business which is the subject of a legal entity of the Republic of Kazakhstan
taking into account the peculiarities of business established by the Code and the laws of the Republic of
Kazakhstan, carried out in accordance with the Civil Code of the Republic of Kazakhstan [1]. The
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reorganization of the legal entity (consolidation, merger, division, separation, transformation) of the body
authorized by the owner or the owner of the property, the founders (participants), as well as the decision of
the body authorized by the constituent documents of a legal entity under the laws of the Republic of
Kazakhstan by a decision of the judicial authorities.

Add two or more legal entities will be stopped on the basis of their legal entity is registered. When legal
persons of their property in accordance with the Act on the rights and obligations of each of the newly
formed entity.

Combination with one or more legal entities shall be terminated on the basis of their broad new legal
entities, it is their legal successor.

In the distribution of a legal entity shall be terminated on the basis of two or more legal entities
organized. In accordance with the allocation of property rights and obligations of the legal entity from the
children of the newly created entity.

From the split-off of one legal entity is divided into two or more legal entities, the initial toqta—tilmaydi
legal entity. Therefore, it is starting to go through the re-registration of a legal entity, and the need to register
the newly established legal entity from the state.

Organizational and legal form of legal entity to another, a change in the transition will be carried out
[2; 119, 120].

May provide for other forms of reorganization of the legislation of the Republic of Kazakhstan. Legal
entity — the voluntary pension fund, insurance (reinsurance) organization, 'the/Insurance Payments
Guarantee Fund, a special purpose company reorganization of pension, insurance, and insurance services,
Insurance Payments Guarantee Fund, as provided for by the legislation on project financing and
securitization is carried out, taking into account the specifications. The reorganization of the joint-stock
companies established by the law on joint-stock companies of the Republic of Kazakhstan will be carried out
taking into account the specifics.

Reconstruction may be voluntary or forced. In the cases provided by the law forced the reconstruction
can be carried out in accordance with the decision of the‘court. If the owner of the property of a legal entity,
an authorized body, the creation of the founders of the foundation documents of the legal entity or the legal
reorganization of the judicial authority of the person authorized to carry out within the time period
established by the decision of the court to.appoint a manager of the legal entity and provide the
implementation of the re-establishment of a legal entity. Since the appointment of a legal entity management
control of the powers transferred to him. Courts are acting on behalf of a legal entity, and the balance of the
distribution resulting from the reorganization of a legal entity shall submit to the approval of the constituent
documents with the court [3]. Newly approved by the court, these documents will be the basis for state
registration of legal entities. With the exception of a legal entity established in the form of re-unification of
the newly formed legal entity shall be deemed to be re-created from the date of registration. Other legal
entity by a legal entity, a legal person connected to the closing of the reorganization of the business are
included in the national register of identification numbers shall be deemed to be reorganized from the
moment of their first.

All of these cases, at least one legal entity, other than as set service is down, but not stop all of its rights
and obligations,on the other hand, the newly created legal entities (legal entity) téritibimen succession, and
the universal (his.in all cases ) switches. Is carried out in succession, or the newly created (Legend) and legal
entities in-this. case is transferred to the rest of the legal rights and obligations. Consequently, the
establishment of a universal right to a legal entity will attracting property law (it is terminated and a new
legal entity in the future rather than to the lack of connection and transformation) [4; 13].

In addition, the whole system (subscription) transform not only how to be terminated, but also may be
due to the emergence of legal entities. Such a reorganization in the form of the termination of the legal
entities (up) the occurrence of natural or legal persons, or otherwise (the merger, division, transformation). In
addition to the Russian law, at the time of the occurrence or termination of the legal entities is unknown.

When the legal entities carrying out the rights and obligations of each of them, according to the
document transferred to the newly formed entity. When the two are combined in a single legal entity legal
entity for the combined entity's rights and obligations in accordance with the recent changes to the document.
The balance of the distribution of the rights and obligations of the legal entity in the distribution of its newly
established legal entities in accordance with the switch. When one or more separate legal entities from the
legal entity, in accordance with the distribution of the balance transferred to the reorganization of the legal
rights and obligations of each of them. A change in the legal entity in the form of one of the other type of
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legal entity (the change in the legal form) for the reorganization of the legal rights and obligations transferred
to the newly established legal entity according to the document.

Is to change the conditions of the reorganization of a legal entity, the legal entity that is formally
suspended, on the basis of the property may be another legal entity. In fact, the property only as a legal entity
in its approach «clothing» (organizational-legal form) will continue to exist only through the change.
Changes in the existing legislation, in some cases, depending on the type of use in order to change the status
of a legal entity, a commercial entity, a non-profit legal entity change or vice versa. Thus, the joint-stock
company may change in the not-for-profit organizations, and the latter (institutions, associations and unions)
can be changed to any society: the state or local government agencies can be changed to a state enterprise. 80
th and 90 th years of the twentieth century state-owned property at the end of the (privatization in the form of
light) denationalization is used as a change of employees in state-owned enterprises and collective
enterprises.

Usually founders decision on the reorganization of the legal entity or the decision of the body
authorized by the founding documents is carried out on a voluntary basis, for example, the decision of the
general meeting of its members. Merger, acquisition, reorganization of the transformation in the form of
voluntary prior consent of the state authorities in the cases provided for by law, can be carried out on the
basis of [5; 161]. For example, the economic entities in the commodity market, which may occur in the event
of a priority to control the appearance of the antitrust authorities will be required to obtain such consent.

Directly to the competent public authority in cases provided for by law and by the decision of the court
in the form of separation and extraction of reorganization may be forced out. The reorganization of the legal
rights and obligations of the person's property when combined with the newly formed legal entity, or — in
the case of land allocated in accordance with the transfer act and — changes in the balance sheet in
accordance with the distribution. All of the legal entity of the transfer act and separation balance sheet credit
customers and borigqorlarma all obligations, including the right to dispute obligations of the parties shall be
subject to the rules of succession. The act of selling and distribution of the balance of the legal owner of the
property of the person or legal entity and approved by the constituent documents of the time, the body that
made the decision on the establishment of a new registration of legal persons or legal entities that have a
specific foundation for the introduction of changes to the documents they submitted together with the
founding documents. Together with the founding documents of the relevant act or conduct tapsirilmawi the
balance of the distribution, as well as the abseénce of rules on the right of succession to the obligations of the
new legal entity shall result in a denial of state registration of legal entities.

Unless otherwise specified in the‘decision on the reorganization of the legal documents or property
(rights and duties) from the date of registration of the legal successor, he switches to [3]. The balance of the
distribution of the Act and discussed the reorganization of legal entities in respect of debtors and their
creditors, including all of the tasks necessary to ensure the objectives ability of the law [6; 10].
The provisions of this law is to ensure dbebap character of being carried out. During the re-establishment of
legal entities to prevent the disappearance of most of the requirements of the creditors of all that has been
founders forward.

A person who has taken a decision on the reorganization of the law and the authorities must be in
writing to the creditors, and the latter, to the announcement, independent of the implementation of the tasks
in accordance with the terms of termination and shall have the right to demand compensation for the damage.
The rules of the newly created legal entities form a creditors' interests and the rights guaranteed by the law.
If this law to apply multilateral lender and the balance allocated to the act of a legal person must be
determined on.the basis of the ability to switch from the right. For reconstruction after the approval of the
documents mentioned in the decision-making bodies and individuals, they must be submitted for state
registration of the documents of the founders of the new legal entity. If so, the balance allocated to the legal
successor to the ability to identify the basic task of diamond tools, the newly created as a result of division or
separation is the responsibility of legal entities to creditors. Thus, in the course of the reorganization of legal
entities, is to protect the interests of the multilateral creditors.

From the moment of state registration of legal entities of a legal person shall be deemed to be re-
created, re-write the state register of legal entities on termination of a legal entity shall be calculated from the
date of completion is included. Such registration by the law on the state registration of legal entities,
executed in accordance with the rules.

During the reorganization, which represents the passage of one legal entity to another legal entity, a
document that defines a set of rights and obligations is aktsi or distribution of the balance sheet. Certificate
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