Kypansl perinne Kaszakcran PecryOnukachIHBIH MEMIICKETTIK caThil ainy BeO-mopTaibl apKbUIbI
MEMJICKETTIK CAThIT allybIH AlILIKTHIK KaFUIAChl aPKBLIBI TOPTIMTI KalaFalaiibl.

Amepuka Kypama [rarrapeiHa KaparaHjaa 01311H MEMJIEKETIMI3AE 0acTel
albIPMaIIBbUIBIKTapABIH Oipi MEMJIEKETTIK CaTBIN amyjaapibl ©TKi3eTiH, MOHUTOPHHI JKYPri3eTiH
YKOHE TIPOIIECTI YHJIECTIPETIH apHaibl opraHaapabiH 0oaMaysl. JKorapblia alThUIFaHIali AMeprKa
Kypama LltaTTapsinaa MEMJIEKETTIK CaThIl alyMeH OalaHbICThI OipHeIle apHaibl MEMIIEKETTIK
opranjgap OoJlybl, ONapJAblH apachlHIAFbl ©3apa THIFbI3 OaillaHbICTa >KYMBIC ICTEYl carajbl
KOPBITBIHJIBIFA M€ OOJIBIN, MEMJICKETKE TEK CATBIN ally Ke3iHjeri Oarara FaHa eMec, YChIHBUIATHIH
Tayap, *KYMBIC, KbI3METTIH camnachlH KaaarajgayblHa jkoi Oepexi. P.K. EnmuOaeBThIH mikipiHie
eNliMi3/le MEMJIEKETTIK CaThIll ally >KYHECiH XKeTiAipyAiH MaHbI3Ibl Oip OarbIThl KaJaraiaylibl
OpraHjiap/iblH KbI3METIH YTBIMJIbl YHJIECTIPY MEH alIbIKTBIFBIH KaTaMmachl3 €Ty OOJibil TaObLIafbl.
ConnpikTanga op Oip GakpLIayIIbl OPraHHBIH OKUIETTIrT MEH KY3ipeTiH, )KayarKepIIiIirie axsipara
oiny kepek [4;80].

XKorapeima alThUIFaH JEPEKTEpl TaNIay apKbUIbl MEMJICKET ChIOaiiac jKEMKOPIBIK KYKBIK
Oy3YIIBUIBIKKA KON OepMmei, KekelereH MEMJICKETTIK OpraHjap CcaThlll allyblH. ©TKI3UTylHEH
6ocarazpl. OChl FBUIBIMH JKYMBICTa MEMJICKETTIK CATHII Ty OOMBIHINA KATBITTACKaH AMEPHUKaH/IbIK
caThIl aly )XyheciMeH Jambln Kene katkad Kazakcran PecryOnukachiHbIH MEMJIEKETTIK CAThII aly
KyHenepiH 0ObEKTHBTI Tajay apKbUIbI CaTBICTBIPAIbI.

MeMIIeKeTTIK caThIll aly XYMECIH >KeTUAipy - OyJl YHeMi Hasap MeH KYLI-KIrepai KakeT
eTeTiH TMpoIecC EKEeHIH TYCiHy MaHbp3abl. CpiOaiiac KEMKOPIBIK MOCEIECIH IIEeIIyre KoHE
allIBIKTHIKTBI apTThIpyFa Oip Kagamaa KoJl )KeTKi3imeiiai, 6ipak TeTIKTep MEH TocUIAep/i KeIeH Il
KOJIJaHY JKaFIaiiIbIH alTapIIbIKTal KaKcapybIlHa dKeIyl MYMKiH.

MeMmIleKeTTiK caThlll aldy[blH allblK >KOHE THIMII KyHelepiH aMbITyFa WHBECTULUATIAY
KOCIKEPJIiK MeH OM3HECTI AaMBITY YIIIH >KaFJaigap/sl AKakcapTyFa BIKIAI eTil KaHa KOWMaiibl,
COHBIMEH KaTap KOFaMHBIH OWJIIKKE JETeH CEHIMiH apTThIPA/bl KoHE KOPCETUICTIH MEMIICKETTIK
KBI3METTEP/IIH CaIlachlH )KaKCapPTa bl

Ocpinaiiia, MEMIJIEKETTIK CaThIll ally XKYHMECIH XKETUIIIpY - MEMJICKETTiH, OM3HECTIH KoHE
KOFaMHBIH O1pJIECKEH KYII-XKITepiH Tajar eTeTiH MaHbI3/abl MiHaeT. KaxkeTTi mapanapsl KaObuigay
’KOHE HETI3rl TeTIKTepAl iCKe achlpy apKbUIbl OapiiblK TapanTapiblH MyJeNepiHe KbI3MET eTeTiH
HEFYPJIbIM aIlbIK, TUIM/I )KOHE KayanThLKYHEeH1 KypyFra 0oJajbl.

OnebuerTep Ti3iMmi:

1. Memneker  Oacmibichl . Kacbim-Komapt  TokaeBThiH — «Oainetti  KazakcTaHHBIH
SKOHOMUKAIIBIK Oarapbhy aTThI Kaszakcran XAJIKBIHA Konmayst : /!
https://www.akorda.kz/kz/memleket-basshysy-kasym-zhomart-tokaevtyn-adiletti-kazakstannyn-
ekonomikalyk-bagdary-atty-kazakstan-halkyna-zholdauy-18333

2. MemneketTik cathin amy Typansl Kazakctan PecmybnukacwinbiH 3anbl 2015 xputrel 4
xentokcanaarel Ne 434-V KP3 // https://adilet.zan.kz/kaz/docs/Z1500000434

3. AKllteiH . «Denepanbai KaKeTTUIIriHE caThll amyiap Typaisl» epexeci (Federal
Acquisition/Regulations) https://www.acquisition.gov/browse/index/far

4. PXK. Emmi6aeB, C.A.KoxabaeBa, b.T.beiicenranues., Kazakcran PecmyOnukacbiHbIH
MEMJIEKETTIK CaTbhIll ajy HapbIFbIHBIH THIMALUIITIH apTThipy *oiaapwl/ ['ocynapcTBo u OuzHec:
Teopus U npaktuka ynpasnenus 2021-Ne3 (138) C.77-79.

THE HISTORY OF THE DEVELOPMENT OF THE INSTITUTION OF
REPRESENTATION IN CIVIL LAW AND PROCEDURE

Zhamburbayeva S., Master of juridical sciences, Teacher at the Department of Civil and Labor
Law, Karaganda university named after academician Ye.A.Buketov

213



Upon birth, each person is automatically endowed with rights and responsibilities, which
change and expand with age, development, change of social status and, based on other life factors.
This quality has been declared a legal capacity, the owner of which is all people, regardless of their
gender, age, physical and mental condition, social status, etc.

Being a citizen of their country, everyone is assigned certain rights and obligations regulated
by law.

However, it is not always possible to exercise the right granted and be liable for obligations
related to legal actions. This restriction occurs on the basis of various circumstances: intellectual or
physical disability, illiteracy, lack of time and many other factors that serve as a kind of obstacle.

Due to the diverse life situations, the legislator allowed to remove part of the burden from one
citizen, giving him the right to shift it to another by virtue of the institution of representation.

The study of the history of the emergence and development of representation should begin with
Ancient Rome, since it was there that this institution originated.

One of the fundamental principles of the legalization process was that no one was allowed to
legally search on behalf of someone else (nemo alieno nomine lege agere potest). Each side was
obliged to carry its truth from its mouth [1; 34]. For this reason, the parties,could not entrust the
protection of their interests to other persons.

From the point of view of modern perception, it can be considered that initially representation
was based on undemocratic principles, since it was used only in relations directly related to power,
an example of which is the interaction of a slaveholder and a slave. This)connection demonstrated
the forced representation of the master of his slaves.

As a result of the development of the representative ‘Office, the list of spheres and legal
relations in which the use of the named institution was allowed expanded.

The legal representation of Ancient Rome included:

1. Pro populo meant speaking on behalf of the people, where the representatives were
magistrates. The essence of the representation'was to protect the interests of urban communities that
are unable to independently participate in civil turnover and protect their own interests.

2. Pro libertate assumed the struggle for freedom and was strictly controlled by the law.
Developing, somewhat later it was applied not only to slaves, but also to citizens in custody, who
were initially not allowed to file a lawsuit, and subsequently were allowed to resort to the help of a
representative (assertor libertatus) to-appeal to the court.

3. Pro tutela was applied to persons who, due to age, psychological and physical disability,
needed help in exercising their legal capacity.

Tutela was established over minors, spendthrifters and women. Initially, guardianship was
considered as the power of the guardian not only over the person of the ward, but also over the
property belonging to him. In this case, the trustee was obliged to obtain an act of consent
(auctoritatis interpositio) from the ward himself to dispose of his property, otherwise the transaction
was considered.void. In addition to the fact that the guardians had a duty to represent the interests of
the ward, they also.had to bear the burden of their maintenance.

Somewhat later, the legal attitude towards wards changed and the establishment of
guardianship was applied in cases of kinship with the ward (mandatum praesumtum), by will
(paterfamilias), when appointing a guardian by the state (cura bonorum).

Despite the general similarity of the mandatum praesumtum with the pro tutela, in the first
case, it was enough for the trustee to obtain the right of surety once, after which there was no need
to re-obtain permission to perform any actions on behalf of the represented person [2; 39].

The expansion of the sphere of representation in civil law and procedure occurred with the
emergence of pro captrio, the first mention of which is given in the law of Hostilia (about 175 BC).
This type of representation was provided to those citizens who had no obstacles to defend
themselves independently, but they were considered unable to realize their rights. rights and
obligations at a particular moment for objective reasons. It was often used against persons who were
in captivity or absent on state business [3; 12].
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Another type of representation in ancient Roman law was the promotion of protection from a
third party, which was considered as indirect representation when the representative acted on his
own behalf, but in defense of his client. Urban communities and corporations resorted to this
opportunity due to their inability to participate in civil turnover, whose representation was carried
out according to the charter. The will of the representative was considered the will of a legal entity
(actor), that is, the corporation itself [4; 148].

The definition of «representation» was interpreted as follows: «When an action can be
performed by a known person with direct or mediocre consequences for another person, then a
certain representative relationship is assumed between the person acting and the person being
represented.»

An innovation that radically changed Roman civil law and the process was the introduction of
a formal process. The main characteristic of the innovation was informality and free expression of
requirements, where representatives for the first time represented capable citizens, being called
cognitors. Despite the fact that the representative acted on his own behalf, he acted-in the interests
and at the expense of the representative.

The work of the cognitors began from the moment of the conclusion between him and the party
(dominus litis) of an approved agreement on permission for him to representithe applicant.

From the moment of the official entry of the office, the employer was released from the
presence in the procedure stipulated in the agreement, thereby replacing the representative.

The introduction of the prosecutor (procurator ad litem) into the Civil process, which acted on
behalf of the defendant, became a new step in the development of legal relations of the institution of
representation. When considering disputes involving the prosecutor, the law did not provide a
specific form for determining the relationship between him and the party he represented, therefore it
was considered generally accepted to issue a preliminary informal assignment. In some cases, legal
relations were formalized by stipulation on the subsequent approval of the prosecutor's action
(cautio de rate).

When filing a claim in the interests of an absent person, the prosecutor was obliged to provide
all possible protection for the citizen, and if the decision was not made in favor of this party, the
defender reimbursed the defendant for losses related to the process.

All penalties for claims were issued.to the mandate holder, who acted as a single person with
the principal. With the participation-of.the prosecutor, in case of loss due to his fault, all due to them
was paid to the plaintiff, after which the prosecutor had the right to demand reimbursement of his
expenses from the person represented-by him.

Persons who did not receive authority and assumed someone's protection and representation
were called defensors (defensor). Since the fourth century, they have been appointed by imperial
officials authorized to protect the interests of the poorest part of the citizens against influential and
wealthy individuals. A little later, the defensors were entrusted with control over minor officials, as
well as judicial powers in small cases [5; 111].

The“leading positions in Roman law were occupied by the legal adviser (jurisperiti), lawyers
(advocatus, patronus, causidicus), and orators (oratores).

Orators were invited by the parties to deliver speeches.Their talent lay in the ability to correctly
apply eloquence for the benefit of the employer. It is worth noting that they were often not experts
in law, and the need for this was not regulated by legislative acts.

During the empire, the importance of speakers decreased markedly, which can be attributed to
the introduction of new restrictive rules and restrictions on political freedom, whereas previously
they were not allowed to do only one thing — to refer to evidence that had not previously been
stated.

On the contrary, the demand for lawyers and legal advisers has begun to gain momentum.

Written advice from venerable legal advisers (response) during the empire had the force of law,
they were allowed to comment on the judgments of their predecessors and interpret acts.
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The appearance of lawyers in Roman law is called by scholars the reformation of classical
jurisprudence. Patronuses dressed in a certain form of clothing — a white toga, united in collegiums,
thereby organizing a particularly revered estate association.

Unlike the speakers, the work of lawyers and legal advisers included not only making
speeches, but also a qualified analysis of the case, giving legal advice. The exercise of authority was
favored by training, which lasted for many years and with the receipt of a corresponding certificate
upon completion.

In Roman law, initially the relationship between the representative and the represented was
gratuitous. Patronuses and legal advisers acting in the interests of the treasury were accepted into
public service and received salaries for this [6; 62].

The Digests noted that «Mandatum, nisi gratuitum, nullum est», that is, the contract of
assignment, if it is not gratuitous, is null and void. The contract of assignment was of a special
nature, due to the purity of the intended intentions based on public duty and friendship (ex officio
atque amicitia). In the understanding and principles of the Romans, the fulfillment of-duty and
reward are two contradictory and incompatible concepts. [3; 219].

Cicero said that to bring the principal to a claim from an assignment and.to be awarded such a
claim is no less shameful than to be convicted of theft: in those cases in which we ourselves cannot
have an interest, it is assumed that our activities are based on loyalty to friendship.

Payment for services rendered (merces) and material gratitude (henor) in the form of gifts were
exceptional, due to the fact that the representatives were persons belonging to the upper strata of
society, and it was believed that remuneration belittled the value of the services they provided.
Often their actions were based on friendship or on the value of trust that was expressed to the
mandate holders, inviting them to represent their interests. 1t is for this reason that receiving honor
was acceptable and not offensive to the representative. For example, speakers were presented with a
palm branch symbolizing victory for their services.

Subsequently, a ban on gifts for petitioning cases and receiving money was introduced. The
taboo was based not only on the incompatibility of the concepts of «friendly relations» in the legal
relationship between the defender and the defendant,-but also on the fact that as a result of receiving
generous rewards for services, representatives made huge fortunes. However, the absence of
sanctions entailed a violation of this prehibition and over time Octavian Augustus determined the
amount of the fine in the amount of the fee received, which was subsequently replaced by a fixed
fee of 100 gold or 10,000 sesterces [7; 63].

The institution of representation, which originated in the period of Ancient Rome, has survived
to the present day, retaining some features, among which can be considered the regulation by law of
legal relations between the representative and the represented, which is of great importance for the
correct definition of powers in civil law and the process.

It should also.be noted that the gratuitousness of the services provided has a legacy from the
time of that period and is currently used as a state-guaranteed protection of the rights of certain
segments of society.

The development of economic relations and the emergence of business rules led to a change in
the historically established institution of representation in Roman law, transferring it mainly to the
paid nature of the provision of services.
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OHAJITY XOHE BAHKPOTTBIK POCIMIHAEI'T BOPBIIIIKEPITH MOMUIECIH
KAPAMCDBI3 IEII TAHY MEXAHU3MI: CAJIBICTBIPMAJIBI TAJIAAY

Konoicacaposa C.U., 2-xypc dokmopanmel, Axademux E.A. Bexemos amuvinoazvl Kapaeanobvl
YHUGEPCUMEMIHIH

OneMHiH OipKartap eJiepiHiH 3aHHaMachlHAa OaHKPOTTHIKTAFbl OOPBIIIKEPAIH MoMiNenepin
’KapaMChl3 el TaHYAbIH SKaJlIbl JKOHE apHaibl Heri3lepi KOJIAAHBUIAZbI = JKOHE ILIEeTel
FAJIBIMAAPBIHBIH €HOEKTEPIHE OJlap JKaH-KAaKThl TAJIAHBII, 9p TYpPiHE KATHICTBL TEPEH 3epPTTEyIep
JKYPri3iUIreH.

KeiiGip emnepaiH 3aHHAMachlHA COMiKeC OOPBIMIKEPAiH MOMUICICPIH JayiayablH Kbl )KOHE
apHaiibl HeTi3/iepi KOHKYPCTHIK KOHE KOHKYPCTHIKTAH ThIC €M Te JKiKTeNmeni. EHl 0Cbl KOHKYPCTBIK
KOHE KOHKYPCTBIKT@H TBIC HETI3ZepAiH Taiga Ooy TapuXblHa TOKTAJBII OTETiH O0O0JCcakK,
KpeAUTOPIIAPAbIH KYKBIKTAphIH OOPBIMIKEP/IIH JKOCBIKCHI3 OPEKEeTTepiHEH KOopFay MyMKiHIr Pum
KYKBIFBIHAH OacTay amajibl.

Facwipnap 0oiibl OOpBIIKEPIiH MoMislesepiH KOHKYPCTBIK jKOHE KOHKYPCTaH ThIC JayJay/ablH
naiina 00y Tapuxbl cayJaHbIH, KapKbUIBIK KaThIHACTAP/IBIH JKOHE KPEAUTOPIAPABIH KYKBIKTapbIH
KOpFaylblH JaMyblHa OalIaHbICThl KYKBIKTBIK >KYHENepAeri KypAeni e3repicTepii KepceTesi.
Exenri Pumae mnaiima Oonran Actio Pauliana —-Tlaynapik TanaObl OoibIHIIA OOPBIIKEPIiH
KpeIuTOopJIap bl ajjlay HeMece 03 MiHJIeTTeMeNepiH OpbIHAayJaH aysiak 007y MaKcaThIH/Ia )KacaraH
MOMUIETIEPIH KpeAUuTOpIap IblH AayjaaybiHa MYMKIHIIK Oep/i. Anaiiia aranraH TalxanThl KiM KoHE
KalllaH YChIHA aJlaThIHbI )KOHE OHbI KOHKYPCTAH ThIC YaKbITTa KOIOFa OOIAThIH/BIFBI Typalibl Macele
OoifbIHIIIA JOKTpUHAIA OIpbIHFAl MiKip KajbinTacnaras [1; 47].

Bopeiikepiin  MomineciH . nayiayaarbl IIETENAIK 3aHHaMaHbl Kapay, KpeauTOpiapiAblH
MYJAJENepiH KOpFay TETIKTepl Typaibl TYCIHITIMI3AI KEHEHTIN, OpTYpial MOJENbIep MEH
MEXaHU3MJIEPIH Talay apKbUIbl CAJIBICTBIPMAJIbl TNy KYpPrizyre MyMkiHaik 6epeni. COHABIKTaH
©3IMI3/iH KYKBIKTBHIK, JKYHEMI3/l >KeTUIAIpy YIIH OHTAWIbl IMICHIMIEp/l aHBIKTay MakKcaThIHIA
KelOip enaepAiH 3aHHAMACBIH KapacThIpbI eTelik. Ocipece Oy TyprbiiaH ['epMaHus eniHzie ochl
TaKBIPHINKA KATBICTBL TEPEH 3EPTTEYJIEp KYPri3uin OaHKPOTTHIK CalaChIHAAFbI 3aHFA aYBIKBIMJIbI
TYCIHIKTEp OepiireH.

Macenen, lepmanusga Actio pauliana KOHKYPCTBIK jKOHE KOHKYPCTaH ThIC YaKbITTa Jia HECHe
OepyHIIepre MYJIKTIK 3UsiH KEATIpy MaKCcaTbIH/IA JKacaJlfaH KYKBIKTBIK OpEKETTEepl KO0 Kypajibl
perinae OypesiHHAH Kojmaubiiaasl. Actio pauliana-uer kommany «Temem KaOineTci3miri Typaibl
Epexemen» (Insolvenzordnung, InsO) [2], an Tenem kaOuieTci3firi mpoieaypachlHaH ThIC —
«BaHKPOTTBIK PACIMIHEH THIC OOPBIMIKEPIH 3aHABl OPEKETTEPiH Jayjay Typaiabl 3aHBIMEHY
(Anfechtunggesetz-AnfG) [3] perreneni, an moktpuHanma Action pauliana-Hel KoJAaHy apKbLIBI
KYKBIKTBIK OpeKeTTepai naynay WHCTUTYThl [laynuanabik nmaymay gen ataianasl (Paulianische
Anfechtung). Jokrpunana [Taynapik TananTel KOJJaHy KaH-)KaKThl 3¢PTTEITSH.

«Tenem kabinercizmiri Typanel Epexenin»  (Insolvenzordnung, InsO) 3-Gemiminme
KapacThIpbUIFaH Herizzep OoifbiHIIA faynay «BaHKpOTTHIK paciMiHEH THIC OOPBIMIKEPIH 3aH]IbI
opekeTTepiH maynay Typansl 3aHsiMeH» (Anfechtunggesetz-AnfG) KyKbIKTBIK TaOHFaThl OOMBIHIIIA
yKkcac. byn ekeyiHiH Ae opTak MakcaTel Oap — MYJIKTI HENIKTEH LIbIFapy OOWBIHIIA 3aHCHI3
opeKeTTep jkacaraH OOpBIIIKepre KOJAaHbUIAThIH JKayalnKepIIUTIK Typalbl HOpMaJlapabl iCKe achIpy.
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