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Exemption from criminal liability in connection with active repentance

The priority direction of improving the criminal legislation of the'Republie,ofi Kazakhstan is to ensure a bal-
ance of “punitive, restorative and preventive means of criminal law regulation®:“The authors comprehensively
investigated the content of the norm on exemption from crimifaljliability in connection with active repent-
ance, which occupies a central place in the domestic concept, 0f restorative justice. The study was conducted
on the basis of the dialectical method of cognition offSecial‘processes; using formal-legal, historical-legal,
comparative-legal methods, the method of structural-systemjanalysis. In the course of the study, the scientific
works of Kazakh and Russian scientists, the current criminallégislation were studied. The main part of the ar-
ticle traces the history of the legal regulation of agtive repentance under the Criminal Code of the Kazakh
SSR of 1959, the Criminal Code of the Republic of Kazakhistan of 1997 and 2014. The essence of active re-
pentance is determined, the legal nature is révealed, the objective and subjective grounds and conditions fixed
in the law are analyzed, the procedure for applying exemption from criminal liability in connection with ac-
tive repentance is shown, the legal and'Seeial Significance of this type of exemption from criminal liability is
shown. The correlation of general andyspecialiorms providing for the possibility of exemption from criminal
liability in connection with actige repentance is carried out. The institutions of voluntary renunciation of a
criminal offense and activ@yrepentance are differentiated. Based on the evaluation of the results of theoretical
research and current legislation, conelusions are formulated regarding the incentive-stimulating potential of
the norm on exemptiondiem criminal liability in connection with active repentance.

Key words: criminal liabilityfrelease, active repentance, grounds and conditions of release, special types of
release.

Introduction

The provisions0f the current criminal legislation correspond to the idea of restorative justice, which is
graduallyenteting the legal reality of Kazakhstan. The concept of the legal policy of the Republic of Ka-
zakhstan until, 2030, approved by the Decree of the President of the Republic of Kazakhstan dated October
15, 2021 Nef' 674, provides for the need to ensure a balance of “punitive, restorative and preventive means of
criminal law regulation”.

Active repentance occupies a central place among the norms of the institution of exemption from crimi-
nal liability (Article 65 of the Criminal Code of the Republic of Kazakhstan). The legal and social signifi-
cance of exemption from criminal liability in connection with active repentance is very great. Even after
committing a criminal offense, when there are all the factual and legal grounds for bringing the perpetrator to
criminal responsibility, he is given a chance to be released from its application in case of positive behavior
on his part.

* Correspondent author. E-mail: aigul. kalguzhinova@ksu.kz
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Materials and methods

In the course of the study, the theoretical material of Kazakh and Russian scientists, domestic legisla-
tion, as well as materials of law enforcement activities were studied and used.

The analysis of the norms on active repentance under the criminal laws of the Republic of Kazakhstan
of 1997 and 2014 is carried out.

The general scientific dialectical method of cognition of social processes made it possible to investigate
the problem from the point of view of the relationship between law and social processes taking place in soci-
ety that require accounting and regulation.

Private-scientific methods in most studies devoted to the institute of exemption from criminal liability
are formal-legal, historical-legal, comparative-legal methods, the method of structural-system analysis,
which are actively used in this article.

Results

The very concept of “active repentance” is not new to domestic criminal law. The mention of “repent-
ance” occurs (with various terminological modifications) in the Criminal Code of thed&azakh SSR of1959,
which fixed “sincere repentance” as a circumstance mitigating responsibility.

This type of exemption from criminal liability was first provided for in the Ctiminal Code of the Repub-
lic of Kazakhstan in 1997. The practice of its application today proves the validitypand cffectiveness of such
a step.

In accordance with the current criminal law, a person who has committed a criminal offense or has
committed a crime for the first time may be released from criminal liability,taking into account the identity
of the perpetrator, his surrender, contributing to their disclosure; investigation of a criminal offense, making
amends for the harm caused by a criminal offense (Part 1 of Article}¢5 of the Criminal Code of the RK).

The general basis for the application of this type of rel€aseyis active repentance, by which in criminal
law it is customary to understand the positive post-critiinal‘behavionof a person who has committed a crimi-
nal act, “which is aimed at preventing, eliminating or reducingythe actual harmful consequences of what he
has done or at assisting law enforcement agencieS}in uncoveting the committed crime™ [1].

Exemption from criminal liability in connectiomwith active repentance is a manifestation of the institu-
tion of compromise, the idea of which has long beenraised in the theory of law. “Compromise in criminal
law is usually understood as the possibility provided for by law to apply to a person who has committed a
crime, exemption from criminal liability égmitigation of punishment in exchange for his socially useful be-
havior” [2].

The need for the institution of fompromise is conditioned by the need to use in the fight against crime
not only the methods of prohibition, eoercion and the use of repression, but also to provide the perpetrator
with the opportunity to be releasedifcom responsibility if certain requirements are met on his part. The possi-
bility of compromise givesfa person a chance, through socially useful actions, to neutralize the harm caused
by the crime, to assist justice@nd thereby prove a reduction in the degree of his public danger.

The need for'the institutiol of exemption from criminal liability in connection with active repentance is
also dictated by the utgentfieceds of law enforcement practice and is due to the legislator's reassessment of
the social meaningief the,actions taken by the criminal justice authorities, taking into account the constant
competition ofithe task of punishing all persons involved in the crime and the core of its participants — or-
ganizers, managetsgand other active persons. This task, as a rule, requires the cooperation of less guilty per-
sons'withflaw enforcement agencies. But, as practice shows, they do not always go for such cooperation, es-
peciallyif they'do not see favorable consequences for themselves. To solve this problem in the criminal law,
the legislator needed to revise the set of initial provisions of criminal policy, norms and institutions of sub-
stantive law so that they envisage and implement the idea of compromise in the fight against crime [3; 54-
55].

Discussion

Exemption from criminal liability in connection with active repentance is possible if a number of objec-
tive and subjective conditions specified in Article 65 of the Criminal Code of the Republic of Kazakhstan are
met. The existence of objective circumstances does not depend on the will of the perpetrator and his behavior
after the commission of a criminal offense. These include the commission of a criminal offense of a certain
type and nature. Subjective circumstances are directly dependent on the personality and behavior of the per-
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petrator, and include; a) taking into account the identity of the culprit, b) turning himself in, ¢) contributing
to the disclosure and investigation of a criminal offense, d) making amends for the harm caused.

A mandatory condition stipulated by Article 65 of the Criminal Code of the Republic of Kazakhstan is
the commission of a criminal offense or the commission of a crime for the first time. The normative defini-
tion of a criminal offense is fixed in Part 3 of Article 10 of the Criminal Code of the Republic of Kazakhstan.
They recognize a culpably committed act (action or inaction) that does not pose a great public danger, caused
minor harm or created a threat of harm to an individual, organization, society or the state, for the commission
of which punishment is provided in the form of a fine, correctional labor, community service, arrest, expul-
sion from the Republic of Kazakhstan of a foreigner or a person stateless.

Since the legislator does not associate exemption from criminal liability for a criminal offense with its
commission for the first time, it should be assumed that the formally established multiplicity of criminal of-
fenses will not affect the decision on active repentance. However, in our opinion, the multiplicity in the
commission of criminal offenses indicates a stable antisocial orientation of the individual,4accunting for
which refers to the mandatory subjective conditions for the application of Article 65 of the Criminal Code of
the Republic of Kazakhstan.

A culpably socially dangerous act (action or omission) prohibited by this Codefunder thteat of punish-
ment in the form of a fine, correctional labor, community service, restriction ef lib€rty jor imprisonment
(Part 2 of Article 10 of the Criminal Code of the Republic of Kazakhstan) is reéognizedsa$’a crime. A crime
is recognized as committed for the first time if the person has not committedsany eriminal act before. This
sign also occurs in cases where the subject has previously committed eitheér ariminal offense or an act for-
mally containing signs of a crime, but due to insignificance does not peseia public danger (Part 4 of Arti-
cle 10 of the Criminal Code of the Republic of Kazakhstan), er caused harm in the presence of one of the
circumstances precluding the wrongfulness and public danger ofthe acti(mecessary defense, reasonable risk,
etc.).

A crime is also considered committed for the first time if a%person has previously committed a crime,
but at the same time all criminal legal consequences arising ftem the fact of its implementation have ceased.
Such circumstances include exemption from criminal liability“for a previously committed crime or cases
when a person was convicted and the criminal reeord was withdrawn or extinguished by the time of the
commission of a new crime. When assessing the commission of a crime “for the first time”, judicial practice
takes a similar position. In particular, in the fiormative resolution of the Supreme Court of the Republic of
Kazakhstan “On judicial practice on the application of Article 68 of the Criminal Code of the Republic of
Kazakhstan”, a crime committed for the firstitime is understood as an act that a person actually commits for
the first time, or an act committed ngt for the first time, but if a person was in accordance with the procedure
established by law for a previously cemmitted crime released from criminal liability or completely released
from punishment, or the criminal'tecord®as extinguished or removed (Paragraph 4).

In cases of repeated orgealitotality of crimes, a person who has committed two or more crimes, for none
of which the issue of responsibility has not been resolved, cannot be considered a person who has committed
a crime for the first time. Atithegame time, it does not matter whether criminal prosecution is carried out in
one proceeding or injindependent criminal cases for each of these acts. This position is based on the fact that
the multiplicity ofjeriminal manifestations is not accidental, therefore, in our opinion, it is wrong to exempt
such a persongfrom ctiminal liability based on a formally defined attribute for the first time.

Li'should beynoted that Part 1 of Article 65 of the Criminal Code of the Republic of Kazakhstan is sup-
plemientediwith, a provision that a person “who has committed a corruption crime for the first time can be
releasedfrom griminal liability in connection with active repentance only by a court”.

The'subjective circumstances with which the criminal law associates exemption from criminal liability
in connection with active repentance are as follows:

a) the competent authorities are obliged to assess the identity of the person being released from criminal
liability, and, above all, the degree of his public danger and the likelihood of recidivism. Exemption from
criminal liability is possible only in case of actual correction of the person who committed a criminal of-
fense, when the level of its danger is significantly reduced. Therefore, applying Article 65 of the Criminal
Code of the Republic of Kazakhstan, it is necessary to take into account signs indicating positive changes in
the behavior of the perpetrator and confirming a small degree of his danger. These include positive character-
istics of a person, his admission to work or study, the presence of children and other dependents, participa-
tion in social activities, recovery from alcoholism, drug addiction or substance abuse, revision of the attitude
to work and other signs.
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b) a confession is a personal, voluntary, written or oral communication of a person to the criminal pros-
ecution body about a criminal offense committed or being prepared by him, when this person has not yet
been recognized as a suspect, or he has not been detained on suspicion of committing this criminal offense
(Part 1 of Article 182 of the Criminal Procedure Code of the Republic of Kazakhstan).

A confession is a reason to start a pre-trial investigation. It can be done in written or oral form. An oral
statement of a criminal offense is entered in a separate protocol of its acceptance, which must contain infor-
mation about the applicant, his place of residence or work, as well as a document certifying his identity. The
protocol is signed by the applicant and the official who accepted the application. An oral statement made
during the pre-trial investigation or during the trial is entered into the relevant protocol of the investigative
action or in the minutes of the court session.

The motives for turning themselves in can be very different and do not affect the legal assessment of the
actions of the guilty. These include remorse for what they have done, awareness of the full depth ofithe so-
cial danger of the criminal behavior committed, shame for the crime committed, fear of critainal fesponsibil-
ity, etc.

The behavior of a person who found out about his exposure and then appeared in‘law ‘enforcement
agencies is not considered as a confession.

¢) facilitating the disclosure and investigation of a criminal offense. Assistamcemfi'solving a crime can
be expressed in various actions. “Contributing to the disclosure of a crime is €Xpressédsin the following,—
writes N.I. N.I. Vetrov, — that the person guilty of committing a crime duringean nguiry, preliminary inves-
tigation or court session, in addition to admitting his guilt, reports previously uftkwown facts and information
confirming the commission of a crime by him, exposing accomplices, oticontributing to their search, the dis-
covery of property obtained by criminal means, other objectsgandginstruments of committing a crime” [4;
336].

The disclosure of a criminal offense is understood as thessearch,and identification of persons involved
in its implementation. At the same time, a criminal offensesor a crime'1s considered solved if the persons re-
sponsible for their commission are identified and there'ig,sufficient information indicating their involvement
in a criminal offense or a criminal act. At the same time, an equally important stage of criminal prosecution
is the investigation of a criminal offense, duringiwhich evidence is collected confirming the culprit's in-
volvement in the socially dangerous act committed. Because of this, along with assistance in the disclosure
of a criminal offense, in fact, assistance in its ihvestigation is also required from the perpetrator.

d) the compensation for the damage, caused by the offense depends on the type of damage to be com-
pensated. It can be expressed in the proyisiontef a monetary equivalent of the property lost by the victim or a
similar thing, restoration by the forcgs of the guilty person independently, or with the involvement of special-
ists of the property damaged byjhim

Making amends in any otHerway involves compensation for moral, physical or other non-material con-
sequences caused by monetafy paymerts or in another way. The latter should be understood as an apology to
the victim, a public refutation®f slanderous fabrications, payment for treatment, participation of the perpetra-
tor in caring for the victim dusing'the illness caused by the crime committed, and other similar actions.

It should be botne imgmind that the prerequisite for the application of the considered type of exemption
from criminal liability'is, precisely the commission by the guilty of actions aimed at restoring the violated
good. In this gegard, N. Erokhina and A. Chuvilev point out that it is hardly right to agree with the termina-
tion offa eriminal case when the perpetrator only promised to compensate for the damage caused [5; 22].
Bas@d on the“grounds of release in connection with active repentance, this approach is beyond doubt. How-
ever, itidoes not'take into account situations when it is impossible to provide compensation for material dam-
age at ongegin a short period of time, since the criminal has no property, he is unemployed, or belongs to
pensioners, low-paid categories of workers, etc. As a rule, the authorized bodies in these cases are satisfied
with the statement by the victim of the fact of the absence of claims against the culprit. Since the perpetrator
often undertakes to repay the damage caused in installments, the risk of non-fulfillment of this obligation
passes to the victim. Abuse of the victim's credulity and the unwillingness of a person released from criminal
liability to compensate for damage are not grounds for revoking the decision to terminate the criminal case.
In this regard, the provisions of Article 65 of the Criminal Code of the Republic of Kazakhstan on compensa-
tion for harm require more detailed regulation.

The considered subjective circumstances of exemption from criminal liability in connection with active
repentance actualized the discussion about whether it is necessary for exemption from criminal liability un-
der Article 65 of the Criminal Code of the Republic of Kazakhstan to commit all socially useful actions spec-
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ified in it, or it is enough to establish some of them. There are several positions in the literature on this issue.
“Within the meaning of the current legislation, the establishment of any of the possible acts indicating re-
pentance may entail the release of a person from criminal liability”, said V.G. Shalamov, V.A. Kushnarev,
A.Y. Magomedov, who analyzed the law enforcement practice of terminating criminal cases in connection
with active repentance [6; 16]. A similar opinion is expressed by V. Kolomeets, L.V. Golovko.

V.V. Sverchkov, A.V. Savkin, A. Chuvilev hold a different point of view. They believe that only the
sum of all the listed conditions forms the necessary prerequisite for exemption from criminal liability. The
absence of at least one of these conditions, if it is necessary for a specific legal fact, should indicate that there
are no grounds for exemption from criminal liability as such, but there are certain circumstances mitigating
criminal liability [7; 53].

V.S. Egorov in his monograph “Exemption from criminal liability” defined his position in the dispute as
follows. The analysis of the norm “allows us to conclude that all these conditions are listed in the law with-
out alternative. It explicitly refers to the possibility of exemption from criminal liability only.af there 18 a full
set of these circumstances”. At the same time, he acknowledges that in some cases the Circumstances of the
case are such that the commission of the specified in Article 75 of the Criminal Code of théyRussign Federa-
tion (Article 65 of the Criminal Code of the Republic of Kazakhstan) actions “canfiot be cagried out by a
guilty person due to objective circumstances beyond his control” [2]. For example, imsthe absence of a con-
fession, when committing crimes in which the guilty person immediately becomes knewn to law enforce-
ment agencies. When the possibility of turning himself in is excluded for reasens beyond the control of the
culprit, and all other circumstances provided for by law are present, he can sfillgbe Teleased from criminal
liability in connection with active repentance, V.S. Egorov believes.

Of interest is the position of Yu.V. Gracheva, who pointsyoutythat the law “provides only an approxi-
mate list of forms of active repentance and it is given only to helfithe Taw enforcement officer establish that
a person has ceased to be socially dangerous as a result of actiweyrepentance” [8; 322].

It seems that the commission of certain socially usefulactiongyas a condition for exemption from crimi-
nal liability in connection with active repentance depends,on‘the nature of the public danger and the specifics
of the composition of the criminal offense. In ougopinion,‘Article 65 of the Criminal Code of the Republic of
Kazakhstan does not contain a strict dependence ‘of. exemption from criminal liability with the uncontested
commission by the guilty person of all the actions listed,infit. This is indicated, firstly, by the fact that active
repentance is not determined only by a confe§sion, which is a special procedural action of the guilty person.
Secondly, all the actions listed in Article 65 ofithe Criminal Code of the Republic of Kazakhstan are criteria
that are not established, but are taken into aéeount when deciding whether active repentance takes place or
not? Thirdly, it should be remembered thag, Article 65 of the Criminal Code of the Republic of Kazakhstan
provides for a general type of €emption ftom criminal liability in connection with active repentance, which
is specified in special cases of'exemption provided for by the relevant articles of the Special Part of the
Criminal Code.

The meaningful diffetentiation of general and special types of exemption from criminal liability in con-
nection with active repentanee,depends on the public danger of the crime and the object of criminal en-
croachment. The existeneeef special grounds for exemption from criminal liability in connection with active
repentance encourages the perpetrators to self-incrimination, assistance in the disclosure and investigation of
crimes.

Howeyer, iyshonld be borne in mind that criminal acts belonging to the category under consideration
represent aninereased degree of public danger. Because of this, exemption from criminal liability for their
commig§ion is/a forced measure taken by the state in order to protect protected public relations from greater
harm. . Petetikhin, in this regard, notes that special types of exemption from criminal liability are “not acts
of humanism, but methods of prevention, suppression and disclosure of serious crimes, not necessarily con-
nected with active repentance”. The legislator departs from the principles of the inevitability of responsibility
for the commission of a crime and the equality of all before the law in the name of saving people, property,
protecting the highest state interests and uncovering serious crimes [9; 25].

The legislative formulation of the signs of exemption from criminal liability in special cases of active
repentance is based on the following formula: the necessary actions on the part of the guilty person, forming
the content of active repentance, are indicated, then the legal consequences of their commission are exemp-
tion from criminal liability. These norms are completed by another necessary condition — an indication of
the absence of other elements of the crime in the actions of the perpetrator. However, in the note to Arti-
cle 296 of the Criminal Code of the Republic of Kazakhstan, the legislator used a different construction of
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the disposition, indicating that the perpetrator is exempt from liability under this article, i.e. for illegal traf-
ficking of narcotic drugs or psychotropic substances, their analogues, precursors without a marketing pur-
pose. It turns out that various phrases are used in the formulations of active repentance: “he is released from
criminal responsibility for this act (under this article)” and “he is released from criminal responsibility if his
actions do not contain the composition of another crime”.

Analyzing the above-mentioned problem, it would be necessary to agree with V.S. Egorov, who be-
lieves that it would be more expedient to construct all the norms of the Special Part of the Criminal Code by
indicating exemption from criminal liability for this particular crime without reference to the absence of any
other corpus delicti in the actions of the perpetrator. “Such a change in the dispositions of the norms govern-
ing special cases of active repentance would eliminate their ambiguity, which takes place today, by clearly
defining for which particular act a person is exempt from criminal liability” [2].

It should be borne in mind that in the case of the perpetrator committing several criminal acts, i\respect
of one of which active repentance is carried out, provided for in the article of the Special Pastof the,Criminal
Code, the person is released from responsibility only for his commission, while for all the 6thers he 1siliable
on general grounds.

In the criminal law literature, the question of the ratio of general and special gorms_proyiding for the
possibility of exemption from criminal liability in connection with active repentaneé 1s raised. However,
there is no consensus on the resolution of these inconsistencies.

Most of the authors (Alikperov H.D., Chuvilev A.A., Petrukhin 1., SvesehkoviV.V.) note that since the
notes to the articles of the Special Part of the Criminal Code of the Russian E¢deration do not contain refer-
ences to the need to comply with the conditions specified in Article 75%f the Criminal Code of the Russian
Federation (Article 65 of the Criminal Code of the RK), they are special) independent norms that allow the
release of persons from criminal liability without fail only if thedeonditiens mentioned in the relevant notes
are met.

There is another — the opposite point of view, supportets, of which (Yani P., Pastukhov I., Ko-
lomeets V.) believe that the notes to the articles of the SpecialyPart of the Criminal Code of the Russian Fed-
eration do not contradict the requirements of Article 75 ofithe General Part of the Criminal Code of the Rus-
sian Federation (Article 65 of the Criminal Code ‘ofithe RKl), but only supplement it; not being independent
norms of law, they are only part of the norm on the@etivé repentance of a person as a basis for his release
from criminal liability. According to scientists, exemption from criminal liability in connection with active
repentance in accordance with the notes to thelarticles of the Special Part of the Criminal Code is possible
only on the basis and subject to the fulfillment'ef the requirements for voluntary surrender, contributing to
the disclosure of the crime, compensatiomyfor damage or other compensation for the harm caused by the
crime.

But there is also a third pointjef viéw on the problem of the ratio of general and special cases of exemp-
tion from criminal liability sfiefitioneddin the notes to the articles of the Special Part of the Criminal Code of
the Republic of Kazakhstan. Its s@pporters (Savkin A.V.) consider these norms not independently or in con-
tradiction, but in unity,believingsthat they stimulate the post-criminal positive behavior of the subject.

Scientists who'havesstudied the practice of applying general and special norms on active repentance in
order to improve them‘suggest either gradually replacing the provisions of the General Part of the Criminal
Code of the Republigyof Kazakhstan on exemption from criminal liability in connection with active repent-
ance with'specifie instructions in the notes of the Special Part of the Criminal Code of the Republic of Ka-
zaklistan, or'viee versa — generalize the special grounds in the General Part of the Criminal Code of the Re-
public'of Kazakhstan.

In ous@pinion, such a proposal is more than rational, the grounds and conditions for exemption from
criminal liability in connection with active repentance should certainly be reflected in the General Part of the
Criminal Code with a list of notes to the articles of the Special Part of the Criminal Code, which provide for
special conditions for exemption from criminal liability. It is important that the law clearly states under what
conditions and for what specific criminal acts persons who have shown active repentance can be released
from criminal liability.

Special types of exemption from criminal liability are provided in the notes to the articles of almost all
chapters of the Special Part of the Criminal Code of the Republic of Kazakhstan, with the exception of crim-
inal offenses against the family and minors; against constitutional and other human and civil rights and free-
doms; against property; in the field of informatization and communications; against the interests of service in
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commercial and other organizations; crimes against peace and the safety of humanity. At the same time, the
number of special grounds for exemption from criminal liability tends to increase.

Active repentance is a discretionary type of exemption from criminal liability, i.e. it is applied at the
discretion of the prosecutor, the preliminary investigation body, the court. The court, in accordance with
Part 1 of Article 36 of the Criminal Procedure Code of the Republic of Kazakhstan, in cases provided for by
Part 1 of Article 65 of the Criminal Code, has the right to issue a guilty verdict with exemption from criminal
liability.

Most special types of exemption from criminal liability are imperative, but there are also those for
which exemption from criminal liability depends on the discretion of the court (for example, for military
criminal offenses).

According to Part 2 of Article 65 of the Criminal Code of the Republic of Kazakhstan, taking into ac-
count the amendments made by the Laws of the Republic of Kazakhstan dated April 9, 2016 andUuly 12,
2018, the conditions of exemption from criminal liability in connection with active repentanee doyaot apply
to persons who have committed a terrorist crime, an extremist crime, a crime committed’as patt,of a criminal
group, a crime against sexual integrity minors, torture, a grave or especially grave crime againstithe person,
except in cases specifically provided for by the relevant articles of the Special Pagt’of this"€ode. This re-
striction does not apply to minors who have committed a crime against the sexual ‘infegrity of a minor be-
tween the ages of fourteen and eighteen.

Let us consider the ratio of institutions of voluntary refusal and active repentance.

Voluntary renunciation of a criminal offense according to the law is the términation by a person of pre-
paratory actions or the termination of an action (inaction) directly aime@\at'committing this act, if the person
was aware of the possibility of bringing the criminal offense te, angend (Article 26 of the Criminal Code of
the Republic of Kazakhstan).

Voluntary refusal, which is possible at the stages of preparation or attempt, is sometimes called the
“golden bridge” built by the legislator for those who started a crime (criminal offense). This figurative ex-
pression is quite acceptable, since a person who voluntasily refusedto bring the initiated criminal offense to
an end is not subject to criminal liability.

Between active repentance, as the basis for exemption from criminal liability, and voluntary refusal, a
distinction can be made on the following grounds:

1) at the moment when they are possible — voluntary refusal is possible before the onset of socially
dangerous consequences of the act, and repentance is carried out after their occurrence;

2) according to legal consequences —awoluntary refusal gives grounds for not bringing a person to
criminal responsibility, since there igfno criminal offense in his actions, with active repentance, the composi-
tion of the criminal offense is Obyious, therefore active repentance acts as a basis for exemption from crimi-
nal liability;

3) by goals — the institute,of weluntary refusal pursues the goal of stimulating positive post-criminal
behavior of a person who thasfcomitted a criminal offense, and the goals of the institute of active repent-
ance are to facilitate the diselosiire of committed criminal offenses and to ensure the maximum possible
compensation or mitigatien,of the consequences of a criminal offense.

Active repentance under the curent criminal legislation of the Republic of Kazakhstan entails various
legal consequences:\in some cases it is the basis for exemption from criminal liability (Article 65 of the
Criminal Code of.the Republic of Kazakhstan), and in others it is only a circumstance mitigating punishment
(Paragraphs™S;)i 1, Part 1 of Article 53 of the Criminal Code of the Republic of Kazakhstan).

Conclusion

In modern civilized countries, the value of the institution of exemption from criminal liability is seen in
the need to protect citizens from unjustified criminal legal influence. In this context, it can be confidently
stated that the norms on exemption from criminal liability contribute to the full-scale implementation of the
principle of saving criminal repression.

European criminologists who have studied the impact of psychosocial intervention in the criminal jus-
tice system on the crime rate have come to an unequivocal conclusion in favor of non-punitive criminal law
measures replacing traditional criminal law measures [10; 2].

We also associate the value of the norms on exemption from criminal liability with their incentive-
stimulating potential, affecting the consciousness, will and psychology of people. The basis for encouraging
exemption from criminal liability is the post-criminal behavior of a person who has committed a criminal
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offense, “voluntarily aimed at preventing, neutralizing or reducing criminal harm, facilitating the disclosure
of a crime, and otherwise testifying to the person's remorse for what he committed” [11; 95]. The incentive
that encourages a person to positive post-criminal behavior, in this case, is the favorable prospect of the
complete elimination of the criminal consequences of the criminal offense committed.

The institution of exemption from criminal liability serves to increase the effectiveness of the means of
criminal law protection of public relations: the victim receives the fastest possible compensation for the harm
caused to him; the person who committed the act avoids criminal liability; the state saves time, money, per-
sonnel related to the investigation, trial, execution of the sentence, etc. Active repentance as a type of release
from criminal liability, contributes to the prevention of serious consequences and compensation for the dam-
age caused.
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A Apbric6aeBa, A.M. Kanryxunosa

I biHalBI OKIHYIHE 0aWIAHBICTHI KbUIMBICTBIK KayalThLIIBIKTAH 00caTy

Kazakcran \ PecllyOnMKacsHEIH KBUIMBICTHIK 3aHHAMAChIH JKETUTIIPYAIH 0achIM OarbIThl «KBUIMBICTBIK-
KYKBIKTBIK, peTTey NHBKaz3anay, KaJlblHa KeNTipy )KOHE alblH aly KypalAapbIHbIH» TEHrepiMiH KAMTaMachl3
eTy. ABTOPHAp KA@IbIHA KENTIPETiH COT TOPENIriHiH OTAH/BIK TYKBIPHIMJAMachIHIa ©3€KTi OpPBIH alaThlH
IIBIHAIbI OKIHYre OalIaHbICTBI KbUIMBICTBIK JKayallKepLIilikTeH 60caTy Typaibl HOpMaHbIH Ma3MYHbBIH XKaH-
JKakTel\ Z3epTiereH. 3epTrey  (opManbabl-KYKBIKTBIK, TapUXU-KYKBIKTBIK, —CaJbICTHIPMaIbl-KYKBIKTBIK
ofilerepl; SKRYPBUTBIMABIK-KYHEIIK Tajjay SAiCiH KOJJaHa OTBIPHIN, OJIEYyMETTIK IPOLECTepAi TaHyIbIH
JVaNeKIVKAIBIK  ofici HerisiHme oKyprizinmi. 3eprrey OapbIChIHAA Ka3aKCTaHABIK JKOHE pPeCcewik
FaIBIMAAPIBIH FBUIBIMA ©HOEKTepi, KOJJAHBICTAaFbl KBUIMBICTBIK 3aHHaAMa KapacTBHIPBUIABL. MakKalaHbIH
HerisTi 6emiminme 1959 x. KasKCP KK, 1997 k. sxone 2014 x. KP KK msiHaiibl 0KiHyIiH KYKBIKTHIK PETTCY
Tapuxbl OasHpanraH. [IIpiHaiibl OKiHYAIH MOHI QHBIKTAJIAbI, KYKBIKTBIK TAOUFAThI alllbLIAbI, 3aH1a OeKiTinreH
OOBEKTHBTI JKOHE CyOBEKTHBTI HETi3lep MEH LIapTTap, WIbIHAHBI ©KiHyre OalIaHBICTBI KbUIMBICTBIK
JKayanKepIIUTIKTeH 0ocaTyabl KOJIAaHy TOPTiOl TangaHAbl, KbIJIMBICTHIK KayanKepIIUliKTeH 00caTyIbIH OChI
TYPiHIH KYKBIKTBIK JKOHE OJIeyMeTTiK MoHi KepceTinmi. LlIpiHaliel ekiHyre OalIaHBICTBI KBUIMBICTBIK
KayanThUIBIKTaH 0o0caTy MYMKIHIITIH KO3JeWTIH JKaJbl JXKoHEe apHaibl HOpPMaslapAblH apakaThIHACHI
cunarraigrad. KpUIMBICTBIK KYKBIK OY3yHIBUIBIKTAaH epikTi Typae Oac TapTy JkoHE MIBIHAKBI OKiHy
WHCTHTYTTaphl @)XBIPATHUIFAH. TEOPHSUIBIK 3epTTeyJIepIiH HOTH)KENIepiH JKOHe KOJJAHBICTAFbl 3aHHAMaHbBI
Oarayay Heri3iHZe MIBIHAWBI OKiHYTe OalIaHBICTHI KBIIMBICTHIK XKayaIKepIIuikTeH 60caTy Typaibl epexeHiH
KOTepMelley-bIHTANaHABIPYIIbI AJICYETiHE KATBICTBI TY)KbIPBIMJIAP JKacallllbl.

Kinm ce30ep: KbUIMBICTHIK XayanKepLIilik, 0ocaTy, IIBIHAHBI ©KiHy, OOcaTyIblH HEri3i MEeH MapTTapsbl,
0ocaTryIbIH apHaibl TypIepi.
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A.A. buebaeBa, A.M. KanryxxnHnosa

OcB000OXk/1eHHE OT YTOJOBHOM OTBETCTBEHHOCTH B CBSI3H C JIeSITeJIbHBIM pacKasitHueM

[IpuopuTeTHEIM HalpaBIeHHEM COBEPIICHCTBOBAHMS YTOJIOBHOTO 3aKOHOAaTeNnbcTBa PecnyOinkn Kazaxcran
sSBIsIeTCsl o0ecreueHre OajlaHca «KapaTellbHBIX, BOCCTAHOBHTEIBHBIX M MPEBEHTHBHBIX CPEICTB yTOJOBHO-
IPaBOBOTO PETYIMPOBAHUS». ABTOPHI BCECTOPOHHE HUCCIICAOBAIN COJEPKaHUE HOPMBI 00 OCBOOOXKIEHUH OT
YTOJIOBHOH OTBETCTBEHHOCTH B CBSI3U C JEATEIbHBIM pacKasHUEeM, 3aHUMAIOLIeH [[eHTPaIbHOE MECTO B OTe-
YECTBEHHOHN KOHILETIIIMKM BOCCTAHOBHUTEIBFHOTO TIPAaBOCYIHs. VIccie0BaHHE IPOBEICHO HA OCHOBE JNAJICKTH-
YECKOr0 METO/a MIO3HAHHUS COLUATIBHBIX MPOLIECCOB, C IPUMEHEHUEM (OPMATTBHO-FOPUITYECKOTO, HCTOPUKO-
[PaBOBOTO, CPAaBHUTEIBHO-IIPABOBOI'O METOOB M METOJa CTPYKTYPHO-CHCTEMHOTO aHajin3a. B xone uccre-
JOBaHMS OBUIM M3y4YeHbl Hay4HBIC TPYIbl Ka3aXCTAaHCKUX M POCCHICKHMX YYEHBIX, JEHCTBYIOLIEE YrOJOBHOE
3aKOHOJIATETIbCTBO. B OCHOBHOM 4acTh CTaThU MPOCIIEKEHa UCTOPHS MIPABOBOTO PETyJIMPOBAHUS EITEIIBHO-
ro packasHus o YK Ka3CCP 1959 r., YK PK 1997 r. u 2014 rr. OmnpezeneHa CyIHOCTb JeSTeNbHOIOpac-
KasiHUsI, PacKphITa IPaBoBast MPUPO/a, IPOAHAIN3UPOBAHBI 3aKPEIICHHBIC B 3aKOHE 00bEKTHBHBIC WHeyOHEKE
TUBHBIC OCHOBaHHMS ¥ YCJIOBHS, IOPSIIOK IPUMEHEHHUS] OCBOOOKICHUSI OT YTOJIOBHOM OTBETCTBEHHOCTH B, CBSI-
3M C eSTeNbHBIM pacKasHHeM, II0Ka3aHo IPAaBOBOE U COIMAIBHOE 3HAYCHHE JAHHOTO BUIa OCBOOOKICHION
YTOJIOBHOH OTBETCTBEHHOCTH. [IpoBeneHO cooTHOIIeHHe OOIel M CHeHHanbHOH HOpM, NPERycMaTPHBarO-
KX BO3MOXHOCTB OCBOOOJKICHHUS OT YTOJIOBHON OTBETCTBEHHOCTH B CBSI3U C JICATCIBHBIM [PacKasHmeM: Pa3-
TPaHNYCHBI HHCTHTYTHI TOOPOBOIBEHOTO OTKA3a OT YrOJIOBHOTO NPAaBOHAPYIICHUS M JeIfeIbHOTO pACKasHIS.
Ha ocHOBe OLEGHKM pe3y/lbTaTOB TEOPETHYECKUX HCCICNOBAaHWH M AEHCTBYIONErO, 3axkofiofiaTe/bcTBa
copMyIMpPOBaHBI BBIBOABI OTHOCHTENBHO MOOIIPUTEIBHO-CTUMYIUPYIOIIETO NOFEHLala, HOPMbI 00 0CBO-
GOJKJICHHHU OT YTOJIOBHOM OTBETCTBEHHOCTH B CBA3M C AEATEIbHBIM PacKasHUEM/

Kniouesvie cnosa: YroJioBHasi OTBETCTBEHHOCTD, OCBO60)K,ELGHHG, JACATECIIbHOE, pACKasIHUE, OCHOBAHUE U YCJIO-
BUsA OCB060)K,IIBHI/ISI, CIICIIHAJIBHBIC BUIBI OCBO60)KI(CHI/I$I.
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KOHCTI/ITYHI/IOHaJII/l3aI[I/IH YroJiI0OBHOIO CyaAOonnpou3BOACTBA: MOHATHE U COACPKAHUE

Teoperuueckast U IpakTHYECKas 3HAUUMOCTh TEMBI KOHCTUTYIIHOHAIN3ANH YTOJIOBHOTO CYAOIPON3BOCTBA
MPEeIOTIPeIeNsIeTCST BCe BO3PACTAIOIINM BIMSHHEM M IEHCTBHEM KOHCTUTYIMOHHBIX HJCH, NMPHHIUIOB H
IEHHOCTeH B TPABOBOM PETYIMPOBAHUU OOLIECTBEHHBIX OTHOIICHMH, KACAIOMIMXCS 3aKOHOAATEHBEFBA, @
TaKoKe 10CyeOHON 1 Cy1eOHO cTanuii yroloBHOTO Ipolecca. B mepByro odepens, KOHCTUTYHHOHHBIE, [ICH-
HOCTH JOJDKHBI 00ecTieunBaThesl B chepe 3aKOHOTBOPUECKOIl IeITeIbHOCTH, YTOOBI HCKITIOYAUCh W, B Kpaiis
HEM Cllydyae, COKPAIaJIHCh CIIy4au, KOTIa HOPMBI U TOJIOKEHHs YTOJIOBHO-IPOIECCYaIbHOT Og8aKOHOAATEb-
CTBa IPH3HAIOTCS He cooTBeTcTBYIomMMU KoHerutyun Pecyonnku Kazaxcran. Kpome 10T0, HEoOXOAMMbI
JIEWCTBEHHBIC MEPHI 110 BOCIIPUSATHIO BCEMH CyOBEKTaMM IMPUMEHEHHST HOPM yTOJIOBHO-IIPOHECCYanbHOTO 3a-
KOHOJaTeNnbcTBa IpoBo3ramenHsix Konerurynueit PK nenHocrel u npuopuTteToB, ®@T0 NMpUBOAAT K amek-
BaTHOHM OIIEHKE TOro (hakTa, YTO BBICIIMMH IeHHOCTSMH PecrmyOmukn Ka3axcTaH, SBISHOTCS YEIOBEK, €To
JKHU3HB, IIpaBa U CBOOO/BI. B 9TOM acniekTe BaKHBIM HAIIPaBJICHHEM B H3y4YeHUHA (DCHOMCHA KOHCTHTYIIHOHA-
JIM3alMU SBISETCSl HAyYHOE OCMBICIIEHHE BOIPOCA O TOM, YTO MpPEACTaBIsAET OO0 KOHCTUTYLIMOHAIN3AINS
YTOJIOBHOTO CYAONIPOMU3BOJICTBA, KAKOBO €€ COOTHOLIEHHE C KOHCTUTYIIMOHANIN3aleiiBCeil mpaBoBoii cucTe-
MBI, KaK 3TH BOIPOCHI PACCMATPUBAIOTCS HAYYHBIM COOOIIECTBOM, KAKKE MEPbl IPUHUMAIOTCS PA3IUYHBIMU
CyOBEKTaMHU MO 00ECHIEYEHHI0 KOHCTUTYIIHOHAIN3ALUN YTOTOBHO-IPOIECEYadbHOrO 3aKOHOAATENbCTBA. AB-
TOPOM IIPOAHATM3HPOBAHBI JaHHBIE BOIPOCH C yYETOM TOTO, YTO HAYUHEIX pa3paborok B Kaszaxcrame mo
yKa3aHHOH MpobiIeMaTHKe 04eHb MaJo, a MOHATHE KOHCTUTYHMOHANM3ANUK HCCISIyeTCsl B paMKax OIpere-
JICHUS APYTUX TEPMHUHOB M KAaTETOPUH: KOHCTUTYIHOHATN3MA, KOHCTHTYIIOHHOTO IIPABOIOPSAKA H BEPXO-
BEHCTBa 1paBa. KpoMe Toro, oH paccMOTpeN MOHATHE KOHCTUTYLMOHAIN3AIMH YTOJIOBHOTO CyIONPOU3BOI-
CTBa Uepe3 COAEpHKaHHUE JIEATEIbHOCTH Pa3IuUHbIX CyObeKTOB KOHCTUTYIMOHATN3AIUH.

Kniouesvie cnosa: KoHCTUTYNNsI, KOHCTUTYLIHOHANM3ALUs YIOIIOBHOIO CyJOIPOU3BOACTBA, YTOJIOBHBIH Mpo-
1ecc, CyObeKThl KOHCTUTYLIMOHAIM3ALNH, YTOJIOBHO-NPOLEECYaTbHOE 3aKOHOAATENbCTBO.

Beeoenue

Peanmmzanust Koncrutynym Pecnyomukn Kaszaxcranm mpencramisier co00il MHOTOTpaHHBIH M MHO-
ropyHKIIMOHATBHBIN Tporecc NPETBOPSHUS ee HOpPM, MIPUHIIUIIOB U IIEHHOCTEH B MPaBOMEPHOE MOBEACHIE
YYaCTHUKOB MPABOOTHOIICHUH, KOTOPhIM 0OecreunBaeT JIeHCTBHE KOHCTUTYIIMOHHBIX HOPM. B cBoro ode-
penb, o aeiictBur KOHCTHTYIIIA MOXHO TOBOPHUTH TOTA, KOTAA OCYIIECTBIISIETCS MTOJIHOE BO3ICHCTBUE KOH-
CTUTYIITMOHHBIX HOPM HAa OOMICCTBEHHbIE OTHOIIEHUS B PA3IMYHOM €ro acleKTe, BKIIoYas WH(OpMaInoH-
HOE, IICHHOCTHO-MQTHBAIIMOHHOE U perliaMeHTUpYIolIee Bo3aeiicTBie KOHCTUTYIIMU HA TOCYIapCTBEHHYIO U
00IIeCTBeHHYTO JKH3HB [ 15 59F.

Kaxoe 3Hauernie IMEET B 3TOM MPOIIeCcCe pean3aiy U eicTBrsI KOHCTUTYIINH MTOHATHE KOHCTUTYIIHU-
OHAITU33HUN, KOTOPOGIHAYAIO0 YIOTPEOIAThCS B IOPUINICCKON HayKe TTOCTCOBETCKOTO MPOCTPAHCTBA OTHO-
CUTEABHO HEJABHO?

HexOdTophle aBTOPHI CUHUTAIOT sIBIIEHUE, (GUKCUPYIOIIee BOIIIOMIEHHE OIbITa peann3ainnu KoHcTuTyumn
B IOPUIMMECKYIO MTPAKTUKY, KOHCTUTyIHOHamu3amueit [2; 106].

[Ipen¢raBuTenn HAyYHOTO COOOIECTBA NATBHETO 3apyOexkbs pacCMATPUBAIOT KOHCTUTYIIHOHAIIN3AIIUIO
IpaBa ¥, B YaCTHOCTH, YTOJIOBHO-TIPABOBOTO M YTOJIOBHO-TPOIIECCYAIbHOTO PETYIMPOBAHUS KaK yCHICHHE
KOHTpost KOHCTHTYIIMH Haj YTOJOBHBIMH JENaMH B pe3ysbTaTe 00OTalleHns KOHCTHTYIIMOHHBIX TPUHIIH-
MOB ¥ JIMBEPCUDUKAIIUN TIPOBEPOK KOHCTUTYIIMOHHOCTU. Bce opraHbl, KOHTPOJIUPYIOIIKE, pa3padaThiBato-
IIME W TIPUMEHSIOIINE HOPMbI YTOJIOBHOTO ITPaBa | MPoIlecca, MOCPEICTBOM OOMEHAa CBOUMHU KOMITCTCHIIHS-
MU # 0OMeHa CBOMMH JAOKTPHHAMH, BHOCAT CBOHM BKJIAJ] B Pa3BUTHE YTOJOBHO-TIPOIIECCYaTbHOTO 3aKOHO/a-
TENIsCTBA, cooTBeTcTRYIOMEro Koncrurymuu. Kpome Toro, XoTsi KOHCTUTYLIMOHAIU3AIUS SBISETCS YacThIO
npoaBmwkeHus KoHCTUTyIHH, OHA, IPEXKIE BCEr0, CIYKUT «y3aKOHUBAHUIO» CAMUX YTOJOBHBIX jaen [3].

* ABTOp-KOppecnionaent. E-mail: a.rakhmetulin@gmail.com
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