DOI 10.31489/2022 L1/120-129

UDC 347.633(574)

L.R. Aliyeva*, A.T. Otarbayeva

Karaganda University named after Academician EA Buketov, Karaganda, Kazakhstan
(E-mail: aliyevalyuda@inbox.ru, asel_otarbaeva.t@mail.ru)

Problems of adoption privacy ensuring in considering of civil case on adoption
(adrogation) of a child in the courts of the Republic of Kazakhstan

This article discusses the main provisions on the adoption privacy in the consideration of a civil case on the
adoption of a child in the courts of the Republic of Kazakhstan and the problems of its ensuring. The adoption
(adrogation) privacy is considered as the most important category regarding the rights and legitimate interests
of the child as independent participator involved in the process of adoption. The protection‘of the rights of
children is one of the priorities of any civilized state. The controversial moments are relevant in the sphere of
regulating the adoption privacy, including a procedural nature that is directly related to the protection of the
rights and interests of the participants of this process. The authors of the paper aim to determine alternatives
to application of provisions on the adoption privacy in civil proceedings based on the analysis of the peculiar-
ities of Kazakhstan and foreign regulation of the relations under consideration, considering the-norms of an
international legal nature. The methodological basis of this work is dialectical, systemic; comparative-legal,
regulatory, and other methods of knowledge. Analysis of the current legislation of the Republic of Kazakh-
stan allows us to conclude that there is a sufficient number of branch values in it; which ensure the adoption
(adrogation) privacy. Despite this, some rules in this area require a certain adjustment and improvement,
which will further contribute to more effective legal regulation of these legal relations.
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Introduction

Current international legal acts and national legislation of the greater part of developed countries, inclu-
sively the Republic of Kazakhstan, disclose the conceptual issues providing for the priority task of each state
to preserve and protect the rights and interests of juvenile persons.

According to Article 1 of the Law of the Republic of Kazakhstan, “On the Rights of the Child in the Re-
public of Kazakhstan”, the child is recognized as a person that is not of legal age (emancipation) [1]. Despite
this, in the legislative position, such.a young person is still an independent person who has a certain set of rights
that have arisen from him from the moment of birth. The main right of a young person is his right to live and
grow in the family. It is legally enshrined in the internal family legislation of our state [2]. One of the strongest
needs of the child, both with the'physiological and psychological side, is his need for the closest people, such as
mother and father, and in general,.the need for a family as a protective shell in a huge society.

For a certain period,;some points affecting the institute of adoption did not advertise, as if limited to the
framework of the personal life of a particular citizen or some particular family. The adoption privacy, pro-
vided for and jprotected by law, did not give full and free access to information. At the present moment,
adoption (adrogation) issues have become more open to public perception and are already adequate to be
subject to social discussion.

Personal and family secrets in our country are under the protection of the Constitution of the Republic
of Kazakhstan. According to Article 18 of the Constitution of the Republic of Kazakhstan, each resident has
the right to the sanctity of private life, personal and family privacies, protectiveness of their honor and digni-
ty [3]. Exactly each data about adoption (adrogation) can take on the role of the family and personal secret.
According to Article 10 of the Civil Procedural Code of the Republic of Kazakhstan, “Private life, personal
and family privacy are under the protection of the law” [4].

In today’s society, the boundaries of the privacy of citizens as the sphere of the vital process of a partic-
ular person are clearly defined. Thus, any interference in his personal space is not the norm.

Family secrets include various information. It should not be advertised to strangers. Such information
can be attributed to adoption privacy.
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Thus, the Kazakhstan legislator provides exclusions from the general rule of the principle of publicity
of the trial. In this regard, if it is necessary to ensure the adoption privacy, then at the application for revoca-
tion of the party to a case, a civil case can be considered and adjudicated in a closed court session.

Experimental

The authors of the article applied dialectical, common and private scientific cognition methods. Com-
mon and private scientific cognition methods facilitated to analyze the point of the study objectively. Dialec-
tical method helped to identify the methodological foundations of the study and clarify the essence of the
analyzed concepts.

To determine and systematize the problems of ensuring the adoption privacy when considering civil
cases about adoption (adrogation) in the Courts of Justice of the Republic of Kazakhstan, the type of ap-
proach of scientific analysis and summarizing judicial practice were used.

The formal legal method was applied to clarify the structure and relationships of the studied concepts,
to study the relevant provisions of the legislation of the Republic of Kazakhstan on providing adoption pri-
vacy during considering civil cases about adoption (adrogation) in the Courts of Justice of the Republic of
Kazakhstan.

Comprehensive-textural method was used for in-depth study of the regulations of-international acts and
national state legislation on relations arising within the institute of adoption (adrogation)-in the Republic of
Kazakhstan as a whole and in part of consideration of issues of ensuring adoption privacy during the consid-
ering of civil cases about adoption (adrogation) in the Republic of Kazakhstan.

Results

In the Republic of Kazakhstan, one of the primary principles of:the internal legislation on the child and
his rights is the principle of the priority of the child’s education in the family, and his right to live and raise it
in statutorily is fixed. To guarantee compliance with this dominant right of any child, if he loses the care of
his parents for any circumstances, it is the institution of adoption in his legal terms.

Creating conditions for the life and education of children, who lost the right to be called relatives for
their blood parents, as close as possible to the conditions of the blood family, is the main social purpose of
adoption. The same provisions are and in relation to thosecases of adoption, where citizens of foreign states
become adoptive parents.

In accordance with Article 102 of the.Code of the Republic of Kazakhstan “On marriage (matrimony)
and family”, the privileged information of adoption of the child is defended by law [2].

Coincidently, in accordance with the alloted information as defined by the law in Article 16 of the Unit-
ed Nations Convention “On the Rights of the Child”, “No child can be an object of arbitrary or illegal inter-
ference in the implementation of its right to personal life, family life, the inviolability of housing or the se-
cret of correspondence or illegal encroachment on his honor and reputation. The child has the right to de-
fense against such interference or encroachment” [5].

To guarantee‘and ensure such a privacy, the legislator provided in Part 2 of Article 19 and Article 314
of the Civil Practice Act, civilinvestigation in court of case types in a proceeding heard in chambers, includ-
ing without limitation the publication of the court decision [4].

Regulatory. Resolution of the Supreme Court of the Republic of Kazakhstan dated March 31, 2016
No. 2 “On the practice of applications by the judiciary establishment of laws and regulations on adoption
(adrogation) of children” enshrines the following position: “Taking into account the fact that consideration of
cases of adoption in a closed court session is provided for by law, the judge on the preparation of the case
should make‘such a decision and indicate this in determining the appointment of a case for a trial” [6].

“In the session of the court, the court must warn persons participating in the consideration of the case,
on non-disclosure of information that has become known in the course of consideration of the application,
and the possibility of bringing them to criminal responsibility for the disclosure of the adoption privacy,
which should be reflected in the protocol of juridical session in writing or in a brief protocol and audio re-
cordings of the court session” [6].

Criminal liability for the disclosure of adoption (adrogation) privacy in contradiction to the pleasure of
the adopter is provided for in the Criminal Code of the Republic of Kazakhstan. Under Art. 138 of the Crim-
inal Code of the Republic of Kazakhstan “Disclosure of adoption (adrogation) privacy contrary to the will of
the adopter, committed by a person who is obliged to keep the fact of adoption as a service or professional
secret, or other person from lucrative or other low-alignment, shall be punished with a fine in the amount of
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up to two hundred monthly calculated indicators by either correctional treatment in the same amount or in-
volvement of public work for a period of up to one hundred and eighty hours, or arrest for up to fifty days,
with deprivation of the right to hold certain positions or engage in certain activities for three years or without
of such” [7].

The position of the legislator is not entirely understood, which reduced the arrest of sixty to fifty days
by making an appropriate change in Article 138 of the Criminal Code of the Republic of Kazakhstan in ac-
cordance with the Law of the Republic of Kazakhstan dated July 12, 18. No. 180-VI “On Amendments and
Additions to Some Legislatives Acts of the Republic of Kazakhstan on the improvement of criminal, crimi-
nal procedure legislation and the activities of law enforcement and special state bodies” [8].

Discussion

One of the significant institutions reflecting the relationship of the interests of the individual, the state
and society as a whole, as well as the ratio of public and private law and the degree of state-intervention in
the private sphere is the Institute of privacy. It includes different public relations in various spheres with the
participation of the personality, state, and society.

In this regard, the most important aspect, which can be considered in the process of adoption
(adrogation) of children, is a rather problematic discussion question about the adoption. privacy.

The adoption privacy is traditionally considered a certain ban on the publication or publicity of any in-
formation about the adoption or adrogation of the child. As we have noted above, such a privacy is protected
by law. Therefore, on all persons who participated in the process of adoption is assigned to keep it.

Turning to the history of the emergence of both the institute of children’s adoption and adoption priva-
cy, it can be noted that the phrase “adoption privacy” originated simultaneously with the institution of adop-
tion itself. From the beginning, adoption (adrogation) was presented as.an open phenomenon. Participants in
the adoption process did not suppress this fact, and the adopted themselves supported the relationship with
their biological parents and relatives.

Gradually, the situation changed and different approaches to this phenomenon were found. In this re-
gard, the adoption procedure has ceased to be open. The main explanation of the new approach was the view
that adopted by which the fact of adoption is known will face the future with the difficulties of adaptation in
a new family. In addition to this explanation, an absurd.representation was added that the lack of her own
children in a woman makes it defective and flawed in society. In the aggregate, it served as the basis for rec-
ognizing the need to preserve the adoptions.in saciety.

The Soviet legislator has already. provided for provisions indicating the provision of the Institute of
adoption privacy. Thus, Article 10 of the RSFSR Code “On marriage and family” 1969 regulated the imple-
mentation of adoption privacy. A.change in'the place and date of birth of the adopted child was not allowed
without the consent of the adoptive parents and bodies of the custody and the guardianship to publish what-
ever information on adoption, as well"as to make disclaimers from the registration of acts of civil status,
based on which might reveal the absence of biological parents of adopted [9].

In addition, the.norm provided for the prescription, which to persons who disclose the adoption privacy,
contrary to the ability of the:adopter, may be applied to the measures of responsibility established by law.

In the modern period, in all areas of human and society’s life, all civilized states of the world put the
goal of bringing their internal national legislation in line with the norms and principles of international legal
acts. This rule today.is due to the authority of international law and its influence on the world community. It
is not an exception and rendering in equivalence of the norms regarding the implementation of the judicial
protection of the legal rights and interests of citizens, including the legal rights and interests of minor chil-
dren. It suggests a natural question: “Is there a need for the Institute of adoption (adrogation) privacy of the
child in the realm of the consideration and resolution of civil cases in the courts of the Republic of Kazakh-
stan?”.

The historical community of all the Union republics of the ex-USSR, and now the CIS member states, is
the cause of similarity in many views and moments. So, our common mentality and related public con-
sciousness are indisputable obstacles to open conversations about adoption (adrogation). The adoption
(adrogation) process is a prerequisite for the emergence of various situations in which future adoptives are
forced to be. It is believed that the institution of adoption (adrogation) privacy will create the most comforta-
ble conditions for the adopted child in the process of its upbringing and will provide a smooth background
for adoption relations in general.
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The category “adoption privacy” in jurisprudence of foreign countries has been fixed for a long time.
Relations arising from the Institute of adoption (adrogation) privacy in many states are regulated at a suffi-
cient legislative level due to their widespread. Thus, the United States and some European states provide for
the principle of “open adoption” due to the inconsistency of the rules to ensure the adoption privacy and pro-
visions of a number of international documents on the protection of children’s rights.

These states make no secret of the adoption (adrogation) process. The publicity of any information aris-
ing from the adoption (adrogation) process about either the procedure itself or its participants is not the basis
for attracting individuals to any type of responsibility. Children to be adopted by other people can be found
by their biological parents without special difficulties and problems. The disclosure of the adoption privacy
is not a huge problem, which involves tensions in subsequent relations between all the participants of this
process.

This approach is based on the provision that the possession of any information or any data about the
blood parents of the adopted child is a prerequisite for the effectiveness of the adoption process:itself.

The adoption (adogation) privacy can be considered as a means by which theadopted child will be
adapted to new family conditions and will be able to accept adopted parents as biological:

As a part of ensuring the adoption privacy, the Kazakhstan law provides following special measures:

1) changing the date of the birth of the adopted child, but not more than six months only with the adop-
tion of the child under the age of three years;

2) a change of the place of birth of adopted child, but only within the territory of the Republic of Ka-
zakhstan and at the request of the adopter, regardless of the age of the child,;

3) a change of the name, patronymic and family name of the adopted child who has reached the age of
ten years, but only with his concurrence, except in cases that require.adoption privacy [2].

The institute of adoption privacy unites several interrelated‘components. These include, first of all, psy-
chological aspects. Human relationships are complex and sometimes. unpredictable, and even more so if the
situation is completely extraordinary, as in the occurrence of child adoption. The relationship between par-
ents and children, which are blood relatives, they themselves enter the natural behavior of such subjects.
While with legal relations between the adopter and adopted, such behavior may be complicated by many
moments by virtue of their “artificiality”. Secondly, civil'law aspects involving some procedural features
provided for by national legislation for consideration and adjudication of such a category of civil cases, as
well as for submission of court decisions on them. Finally, the criminal law aspects provided by the legislator
from the state of certain sanctions for violation of the relevant rules and regulations operating under this in-
stitution. To exclude or ignore one of these moments is impossible due to their close relationship, the specif-
ics of the relationship under consideration. Invertible discussions regarding the institute of adoption privacy,
which occur both in legal science and amoeng psychologists and sociologists, are explained by the relevance
and constant scientifically heated.interest.

The inevitability of guaranteeing the adoption (adrogation) privacy is preferably caused by scientific re-
search on the formation of the adopted personality. Despite this, adoptive parents have the right to share with
an adopted child any information about his adoption or adrogation.

The definition of “adoption (adrogation) privacy” is often mentioned in the domestic legislation in
power of the Republic. of Kazakhstan. During the consideration of the problems of ensuring and protecting
the adoption. (adrogation) privacy, but contrary to this fact, it is not observed legal definition and disclosure.

In legal science, on the contrary, there have been repeated attempts to define and decode this category.
In this sense, we are prefer the definition given by Yu.l. Antonov. The “adoption (adrogation) privacy” is
seen as absolutely any information and any data about adoption and adrogation, which make up the content
including documents that make it clear that adoptive parents and blood parents are not the same persons
permanently not subject to any publicity or publishing contrary to the will of any adopter [10; 19-21].

N.V. Letova believes that the term “adoption (adrogation) privacy” should cover information on the
identity of the adopter, the adopted child, time, place, and other significant circumstances of adoption
[11; 107].

Although adoption is regularly subjected to scientific views in the doctrine of family law and civil pro-
cedural law, today it still does not have a single well-established scientific definition, to which the majority
of scientific researchers would be inclined. Approaches to the issue of adoption privacy are based on two
preferential scientific currents.
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Representatives of the first scientific direction unanimously note that the consolidation of adoption pri-
vacy at the legislative level is a faithful decision, in view of the fact that it has favorably affects the for-
mation of relations between the adopter and adopted, which will subsequently be as similar to such relation-
ships arising and having a place between parents and their biological children. In addition, they consider the
adoption privacy as a factor contributing to the reliability of adoption (adrogation), allowing to minimize or
eliminate the difficulties associated with the process of educating the adopted child [11; 108].

Norms that guarantee the adoption privacy are considered reasonable as they were used for a long peri-
od of time. It is believed that the norms of the adoption privacy are a guaranteed means of protecting and
keeping the interests of the adopter and adopted throughout their lives.

The peculiarity of most adoptive parents is that they have a great desire to conceal from all others, and
first of all, from their adopted children, any facts confirming that they are not actually their blood parents.
This does not apply to situations in which an adopted child regarding older age has memories of ‘biological
parents. Obviously, such cases in principle do not need to apply the rules for ensuring adoption‘privacy.

In a completely different way, we can try the same provisions to the cases when a child is subject to
adoption or adrogation of a child of juniority or older child, but not remembering his parents at all. Applying
the main rule on the preservation of adoption privacy, it is much easier and faster to'create relationships as
close as possible to relations between parents and children with them.

Representative of the same point of view, O.Yu. Yurchenko, assumes that measures provided and de-
veloped by the legislator in order to guarantee non-disclosure of adoption privacy without the will of the
adopter must exist [12; 23-27]. A.G. Grigorieva believes that the current society has not yet matured to can-
cel the norms that ensure the adoption privacy [13; 37-43].

However, M.A. Botchaeva considers not only the preservation of the most adoptions itself but also pro-
poses to provide for a more severe punishment for the disclosure.of such a privacy [14; 181-188].

One of the most powerful adoption privacy point of the specified researcher group is the fact that any
adoption of information included in the adoption privacy will facilitate the causing mental and moral suffer-
ing to the child, complicates the relationship between the adopter and adopted, will negatively affect the edu-
cational process and may even be the reason for the family.

Scientists agree that “the institute of adoption privacy includes any information that allows to testify or
point out the fact that adoptive parents and biological parents of adopted child this is not the same persons,
not only the court decision and registration of adoption in government bodies. All such information, an ap-
plication for adoption or adrogation and decuments attached to such a statement, records in registration jour-
nals for the applications received, accounting for applications in electronic form, civil case with a court ses-
sion protocol, an accounting and statistical card for this case should be the adoption (adrogation) privacy of
the child” [15].

Representatives of the second direction doubt whether the actual need to hide information constituting
the adoption privacy [16; 112, 113].

They argue it with the following provisions:

- “The adoption privacy is appropriate in the situation when the adoptive parents themselves wish. In
their opinion, it is meaninglessto hide something, if the adoptive ones know the details of its origin and par-
ents”;

- “The question of the adoption privacy is particularly acutely in the adoption of children by foreign cit-
izens and stateless persons in the post-soviet space, due to the fact that the legislation of foreign countries
does not contain norms contemplating the adoption privacy” [17; 22-29].

M.V. Antokolskaya regards the imperative prescriptions of the current legislator regarding the need to
preserve the adoption privacy regarding the adopted child as a survival of times past [18; 301]. So, once
adopted child, becoming fully capable, has the right to have access to all information related to the process of
his adoption. In certain situations, this may become a decisive factor and will help avoid negative conse-
guences in the future, for example, in order to identify genetic diseases or prevent marriage with blood rela-
tives. V.P. Lebedinskaya, in the light of considering of the specified question, proposes to allow the disclo-
sure of the adoption of the adoptive child who has become fully capable if he wants it. Her proposal, she ar-
gued by the frequency of appeals of such citizens containing requests to produce at least some information
about their biological parents to the relevant state bodies, which include custody and guardianship bodies,
Agencies of Civil Acts Registration Bureau and judicial institutions [19; 544-546].

By appealing again to the provisions of the Convention on the Rights of the Child, we can note the im-
portant rule, enshrined in Art. 7 of the specified international legal document, which providing for the right
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of children to know their parents. “The child is registered immediately after his birth and from the moment of
birth has the right to the name and acquisition of nationality, as well as, as far as possible, the right to know
his parents and the right to their tendance” [5].

The successful practices of foreign countries, indicating the effectiveness and priority of the child’s ed-
ucation under the conditions of family, once again confirms that the success of family education lies precise-
ly in the detailed regulation of interpersonal relationship between the subjects of the adoption process, but
not in the observance of the various formalities of this process.

Today, many civilized countries of the world welcome the rule, according to which the child has the
right to know the whole truth about his biological parents. The Italian legislator in imperative procedure pro-
vides for adoptive parents the duty to disclose to adopted the information about his past. The United States
work on the principle of "open adoption”, where the adoption process itself is public. The basic essence of
such a principle is in the free communication of the child with with his blood parents. France is also a sup-
porter of this approach. The adopted child, becoming fully capable, gets access to all information about his
adoption there.

On this issue, 1.G. Korol expresses her interesting opinion, which considers the adoption.privacy as
“creating many secrets around itself: for example, a lawyer secret, the secret of the-court session, secret of
name, secret of place of birth, etc.” [20, 99-103].

Article 46 of the Code of Kazakhstan “On marriage (matrimony) and family” also proclaims “as far as
possible, the right to know his parents. And Article 102 of the same regulatory act in turn provides a norm,
establishing the adoption privacy” [2].

The controversy of the norms of domestic legislation, generating:uncertainty in the question about the
need for a person to own information on his biological parents.

In various sources, one general thought is spoken, as far as.it can.be appropriate to allow one person to
not recognize the obligatory right of another to know their origins. And all this is explained, first of all, the
fact that the adopted child did not in his will turned out to be cut off his biological parents.

In neighboring Russia, gradual attempts of transition to open adoption and denial of adoption are al-
ready being taken. Thus, the Russian legislator in order to form state policies to improve the situation of
children was adopted by the “National Action Strategy for Children for 2012—2017” [21]. It is symbolic that
the decree “On the National Strategy of Action for Children for 2012-2017” President of the Russian Fed-
eration signed an ordinance just on June 1 on the International Children’s Day. However, to draw conclu-
sions and implications about the pros and advantages of such a transition is still early. Since, the prerogatives
and perspectives of adoptive parents and-adopted, which can be disadvantaged including on the part of bio-
logical parents, who, for example, regret the refusal of their child and want to return their children back. This
state of affairs is definitely not satisfied with adoptive parents and their interests will be affected as subjects
of newly created relations.

Each new case with the participation of the institution of adoption is always purely individual. The en-
visaged rules on the adoption-privacy, applied in disposal of legal proceedings of civil cases about the adop-
tion (adrogation) in the courts of the Republic of Kazakhstan, suggest some infringement of the principle of
publicity provided for by Article 19 of the Civil Procedural Code of the Republic of Kazakhstan. There are
cases when the rules.on the adoption privacy are used to apply nonresonally, such as if the child has already
been shown on television as potentially ready for adoption in view of the state policies today within the
framework of agitation and support of legally free children.

It is also unreasonable sometimes the imperative regulation on the disposal of legal proceedings of a
civil case on the adoption (adrogation) of a child who has reached the age of 10 and giving his concordia to
adoption ina closed judicial session.

It would probably be better to soften the imperative nature of this norm by change paragraph 2 of Arti-
cle 14 of the Civil Procedural Code, providing in it the traditional principle of publicity, which involves
openness and publicity during disposal of legal proceedings of this category of civil affairs, in case of
presentation of the adopter himself.

There are also nuances relating to international adoption. Thus, the rights of the adopted child may be
affected, in the event that it is subject to adoption by foreigners who are citizens of those foreign countries,
where the adoption privacy in principle is not legally fixed.

Of course, the order and procedural features of consideration of civil cases about the adoption
(adrogation) of the child are in relationship with existing scientific views on the essence and legal nature of
the Institute of adoption privacy.
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Thus, Article 314 of the Civil Procedural Code of the Republic of Kazakhstan provides for the rule that
the consideration of the case about adoption (adrogation) of the child the court exercises in a closed court
session [4]. Obviously, this rate is intended to guarantee the adoption privacy. Aside from that, paragraph
15 of the regulatory decision of the Supreme Court of the Republic of Kazakhstan dated March 31, 2016 No.
2 «On the practice of applications by the courts of legislation on adoption (adrogation) of children» dupli-
cates the specified rule, referring to Art. 19 and 314 of the Civil Practice Act the Republic of Kazakhstan [6].

Exploring the specified position and, accordingly, the relevance of its legislative consolidation should
be indicated on a certain inconsistency of some points:

1. The explicit contradiction is seen in the ratio of the content of the norms of Art. 314 Civil Procedural
Code of the Republic of Kazakhstan and paragraph 8 of Article 14 of the Civil Procedural Code of the Re-
public of Kazakhstan. Thus, according to the latter, in order to ensure the adoption privacy about the pro-
ceedings of the case in a closed court session, the court makes a definition that is submitted to the trial of the
court session [4]. However, there may be a situation in which the adopters will not pursue the:goal to keep
any facts about the process of adoption (adrogation) from anyone, starting with the adopted child and ending
with any number of unspecified persons. In this case, respectively, there is no need in rendering. of ruling by
the court on the proceedings of this civil case on the adoption (adrogation) of a child.in‘a closed court session
and entering it into the protocol of juridical session.

It is necessary to take into account the formed practice of submission to.the court-by all parties to a
case, non-disclosure agreement of information that became known to them in the process of consideration of
a particular civil case on adoption (adrogation). According to Parshutkin V. and Lvova Ye., «The courts
form by this a peculiar secret of the court hearing, which is not only contrary to the legislation, but also con-
tributes to the birth of secrets that are not related to the concept of «adoption privacy»» [17; 22—29].

So, according to Art. 102 Code of the Republic of Kazakhstan «On marriage (matrimony) and family»
the concept of adoption privacy implies basically the fact of carried out adoption (adrogation) of a certain
child with a certain person (persons) [2]. Thus, the legislator does not include to the content any information
that was the subject of consideration at the court hearing on.adoption. Based on this, criminal responsibility
measures can be applied to persons who have disclosed personal information about the adoptive person, in-
cluding, for example, data on his salary, medical status, social and property status, etc., as a rule, at all that
have no relation to the content of adoption privacy.

All of the above may be the basis that sowing certain doubts on the feasibility and the need to apply the
provisions on the adoption privacy in the .consideration of civil cases about the adoption (adrogation) of the
child in the courts of the Republic of Kazakhstan. For good measure, the impression will be created that the
application of the provisions of the institute of adoption privacy for all adoption cases will contradict the
norms and principles enshrined in‘international legal acts regulating the issues of the legal regime of the in-
stitute of adoption privacy. For this reason, the improvement of civil procedural legislation is required.

Conclusions

The institute of adoption privacy, provided for by the current legislator and the relevant problematic and
controversial issues related toits provision, has both a legal and moral ethical component.

No matter how difficult it was morally and psychologically, a child who lost the right to have parents
and be under their care:and guardianship, still must feel the loss of people close to him. It is practically the
same natural right as-his right to own information about his origin, to know his blood relatives, his heredity,
including a medical history. And the most efficient way to help such an adopted child is opposite the rejec-
tion of the adoption (adrogation) privacy, and much better its full opposite — “the truth of adoption”.

Today such developed countries as the USA, which have made such a serious step as accepting “open
adoption” and the introduction of it into its system, are already obtaining the profits of their desperate right
decision. In this adoption, applied honesty and openness unequivocally have a positive effect on children and
families participating in them. The effect obtained from an open adoption involving a close relationship and
open communication between adoptive parents and biological parents allows to affect the adopted children
of precisely greater confidence and ability to adapt in new conditions. The relationship between adoptive
parents and adopted children differ with a great constancy and confidence character.

A secret adoption, in turn, is a prerequisite for arising of concernment, a peculiar tone between adoptive
parents and adopted children, as well as constant fear of the likely exposure of this issue.

Considering the successful practices of foreign countries in the using of “open adoption”, the practice of
the European Court of Human Rights on affairs related to the disclosure of adoption information, as well as
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the practice of the highest judicial bodies of many civilized states within the issue under consideration, seems
to be simply necessary for the gradual improvement of Kazakhstan legislation in the sphere of institute of
adoption privacy in particular, as well as in the sphere of adoption (adrogation) institution as a whole.
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JI.P. AnueBa, A.T. OtapbaeBa

Kazakcran Pecny0/1uKkacbIHBIH COTTAapbIHAA 0aJia ackIpan ajay TYpPaJibl a3aMaTThIK
icTi Kapay ke3injge 0aja acbIpan ajyablH KYNUSICHIH KAMTAMACHI3 €Ty MpoodJeMaJiapbl

Makanana Kazakcran PecnyOnuKachIHBIH COTTapbiHIa Oana aceipan ainy Typaibl a3aMarThIK iCTi Kapay
Ke3iH/ae Oaya ackIpamn ary KYIHsIChI Typalibl HETi3ri epexxesiep KapacThIPbUIFaH, COHIAal-aK OHbl KaMTaMachl3
eTy npoOieManapsl Ko3ranraH. banma acelpan any Kymuschl 6ana acblpar aixy MpoleciHe KaThICaThlH HETi3ri
CyOBEeKT peTiHZe OalaHbIH KYKBIKTAphl MEH 3aHIbl MY/AIEJIEpiHe KATBICTBI MAaHBI3Jbl CaHAT pPETiHAC
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L.R. Aliyeva, A.T. Otarbayeva

Kapanazasl. byrinri Tanna GananapiblH KYKBIKTapblH KOpFay Ke€3 KEJIreH ©PKEHHETTI MEMJIEKETTiH 0achiM
MiHzeTTepiHiH Oipi Oonbim TaObutaabl. bama acelpan amy KYNOHMACBIH PETTEY CalachlHAa OCHI INIPOIECKE
KaTbICYIIBIIAPIBIH KYKBIKTAphl MEH MYAAENepiH KOpFayMeH Tikenel OalinaHBICTBI Jaylbl COTTEP, OHBIH
iIiHAe TPOLECTIK CHIATTaFbl Mocelesiep ©3eKTi OOyl caHajambl. ABTOpiap KapacThIPBHUIFaH
KaTbIHACTap/blH Ka3aKCTaHIBIK JKOHE INCSTeNAIK 3aHHAMalapMeH peTTeNy epeKIIeNiKTepiH, CoHmaii-aK
XaJIBIKapaIbIK-KYKBIKTEIK HOPMaJIapAbl €CKepe OTHIPHIIN, Talaay HeriziHze, Oaa acslpan aimy KYNWsCH Typa-
JBI epekeNiepli a3zaMaTTBIK COT ICiH JKyprizyJe KoJJaHy Ke3iHIe TYBIHAANTBIH ©3€KTi Macenenepi
aHBIKTayFa OaFbITTAIFaH MakcaTTapAbl KOWFaH. Bysl JKYMBICTBIH OJiCHAMAJIBIK HETI3IH AHaJEeKTHKAJBIK,
JKYHEITIK, CaJBICTHIPMAaIbI-KYKBIKTHIK, HOPMATHUBTIK *OHE TaHBIMHBIH Oacka oxicTep Kypaiinsl. Kazakcran
Pecry0OniKachbIHBIH KOJIIQHBICTaFbl 3aHHAMACHIH Tajjayaa Oajna achlpal aly KYNHUACHIH KAMTaMachl3 €TETiH
caJlaJIbIK MaHBI3bl 0ap HOpPMaJapblH JKETKUTIKTI CaHbI Oap JlereH KOPBITBHIHIBI jKacayFa MYMKIHAIK Oepeni.
OckhIran KapamacTtaH, OyJI canafarsl KelOip HopMmanap Oenrii Oip Ty3eTy MEeH XKeTUIRIpyAi Tajam eTexi, Oy
KeHiHHEeH OChI KYKBIKTHIK KaTBIHACTAP/ (bl HEFYPIIBIM THIM/I KYKBIKTHIK PETTEYTe BIKITAIBIH TUTi3e/.

Kinm ce30ep: 6ana acwlpar aiy, 6ana KYKbIKTaphl, 6aja ackIpan alymibl, ackIpal alblHFaH Oana, Gana ackIpar
Ty Typaibl 3aHHaMa, Oajia ackIpan ary KYITHsICHI, Oajla acklpan ary Typajasl A3aMaTTHIK ic.

JL.P. AnueBa, A.T. OrapbacBa

IIpo6eMbl 00ecriedeHusi TaiiHbI YCHIHOBJIEHHSI P PACCMOTPEHUU IPAKIAHCKOT0
aeJsia 00 ycbIHOBJIeHUU (yaodepenun) pedenka B cyaax PecnyOauku Kazaxcran

B crartbe TaitHa ychiHOBIEHHMS (YIOUSPEHUST) PACCMOTPEHA KaK BaXKHEHIIAsh KaTeropHs, Kacalomascs MpaB U
3aKOHHBIX HHTEPECOB peOCHKa, KAK OCHOBHOI'O CyOBEKTa, YU4acTBYIOIIETO B IIPOIECCe YCHIHOBICHHUS. 3alUTa
HpaB JieTeil CeroIHs sIBIIETCS OJHOM M3 MPUOPHUTETHBIX 3a/ad JII000ro NUBIWIN30BaHHOIO TOCyJapcTBa. AK-
TYaJILHBIMH B cpepe peryinupoBaHus TaiHbl YCHIHOBJICHHS IPEICTABIISEOTCS CIIOPHBIE MOMEHTHI, B TOM YHCIIE
U TIIpOLIECCyaIbHOTO XapaKTepa, KOTOphle HEIIOCPEICTBEHHO CBSI3aHBL C 3aIllUTOM IpaB U UHTEPECOB yYaCTHU-
KOB JAaHHOTO TIporiecca. ABTOpaMHU CTaThbH IpeciemyeTcs Ielb, HalpaBiIcHHAs HA BBIABICHHE IPOOIEMHBIX
MOMEHTOB, BO3HHKAIONIUX B IpoLecce MPUMEHEHHs MOJ0KEHNI O TaifHe YCBIHOBICHHMS B TPAXKIAHCKOM CY-
JOIPOU3BOACTBE Ha OCHOBE aHAIM3a OCOOCHHOCTEH PEryIMpoBaHHS PacCMaTpPHBAGMBIX OTHOIICHUH Ka3ax-
CTaHCKUM H 3apyOeXHBIM 3aKOHOJATELCTBAMH, a TAKXKE € y4eTOM HOPM MEXIyHapOAHO-TIPABOBOTO XapaK-
Tepa. MeTomoI0rnueckyio OCHOBY JaHHOW HAay4YHOM pabOTBI COCTABHIIM AUAJICKTHUECKUH, CHCTEMHBIH, CpaB-
HHUTEIBHO-TIPABOBOM, HOPMATHBHBIH M MHBIE METOJBI MO3HAHMS. AHAIU3 JEHCTBYIOIIEr0 3aKOHOIATEIbCTBA
Pecriy6onmikn KazaxcraH mo3BOJISET clienarth- BBIBOJ, O TOM, YTO B HEM HMEETCS JOCTATOYHOE KOJIMYECTBO
HOPM OTpacjeBOro 3Ha4YeHUs, KOTOpble 00eCHEeunBalOT TaliHy ychbIHOBIeHMs (ymouepeHus). HecmoTps Ha
3TO, HEKOTOPBIE HOPMBI B 3TOH chepe TPeOyIoT OIpeieNIeHHOI KOPPEKTHPOBKY U COBEPIICHCTBOBAHUS, UTO B
nanpHenIIeM OymeT crocoOcTBOBaTh OoJiee 3(PEKTHBHOMY NPABOBOMY PETYIMPOBAHHIO AHHBIX IPABOOT-
HOIIICHUH.

Kniouesvie cnosa: ychIHOBIGHHME, YAOUEPEHNE, peOEHOK, NpaBa peOeHKa, YCHIHOBUTENb, YCHIHOBICHHBIH, 3a-
KOHOJJaTeNIbCTBO 00 YCHIHOBICHHUH (yJJOMEPEHNH ), TaliHa YCHIHOBIICHUS, TPAXKIAHCKOE JET0 00 YCHIHOBICHUM.
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