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Realtor services in the Republic of Kazakhstan

The article deals with certain issues related to the specifics of regulating realtor activity. The authors of the
article paid attention to the study of various aspects of the legal relations arising from the contract of purchase
and sale, exchange, hiring of premises. The article deals with topical problems of realtor services’ improving.
In the legal literature there is no universally recognized legal norm regulating realtor activity in the Republic
of Kazakhstan. This activity is regulated solely by the norms of the Civil Code of the Republic of Kazakhstan
on provision of paid services. The essence of realtor activity as a specific business process, which is an indis-
pensable element of the market infrastructure ensuring the efficient functioning of the real estate market, is
disclosed. The authors made a legal analysis of the civil legislation of Kazakhstan regulating realtor activity
and on this basis proposals aimed at improving legislation were made.

Keywords: civil law, service, realtor activity, rent, residential and commercial real estate, property rights,
sales contract.

Realtor activity deserves special attention due to the fact that this activity is.associated with life value of
every person — his/her housing. Nowadays this activity is in demand, but has a large number of complaints
about the content and quality of completing by both clients and'real estate agents at the same time. Realtor
firms have a long history. Each era has its own attributes, features and differences. In prerevolutionary times
realtor services were used by the rich and wealthy industrialists.and landowners, however, in the period of
the USSR, on the contrary, the all citizens appealed to real estate agent (secretly). Only in a free market con-
ditions broker’s services have become legitimate and equally accessible to everyone. The concept and con-
tent of realtors’ activity mainly consist of intermediary.services for purchase and sale, the proportion of other
transactions that real estate agents help to conclude with immovable property (mainly residential housing) is
relatively small. Mostly abroad, realtors are engaged in purchase and sale. In developed countries, more than
fifty percent of property is privately owned which is the most important economic resource of any country,
but only effective property management gives profitabilityand economic effect on the basis of complex, i.e.
system approach.

The market of realtor services and the level of their development characterize the degree of perfection
of the national economy. In the current conditions the formation this of market is regarded as one of the main
factors of transition to market conditions, stimulating other sectors of the economy. Rapid privatization cre-
ated a significant layer of owners in a short time, actively involved in market relations. Now the real estate
market is taking more and more civilized and organized forms after the stormy start. Representatives of the
realtor market are actively adopting foreign experience in the field of real estate. This applies not only to pro-
fessional realtors, butalso to any enterprises and all citizens who learn to manage their own property effec-
tively, carrying out mortgage operations, purchase and sale, donating, etc [1].

The scaleand pace of development of the market for realtor services is strongly affected by the under-
development of market infrastructure. The limited amount of land resources and problems complement the
list of barriers, which prevent objectively the entry of new entities into the real estate market.

Realtor services are a whole range of different activities aimed at ensuring the effectiveness of the real
estate market functioning and at addressing one of the most important needs of people- the needs to improve
housing conditions.

The housing, as it was noted above, is basic human need, and in the absence of housing, it is impossi-
ble, in principle, to talk about full and secure life. In this regard, housing should be assumed as a strategic
object, in this reagrd the state is obliged to provide minimum conditions for the possession of housing for
every citizen of our state.

Realtor services cover the whole real estate sphere. Consumers of realtor services are individuals (citi-
zens) and legal entities. The main ones are individuals, who account for more than 80 % of the services pro-
vided.

Demand for realtor services in modern conditions is becoming a real fact and a notable achievement of
market reforms in the CIS. Realtor services today is a professional entrepreneurial activity officially recog-
nized in all the states of the commonwealth.
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Transition to the market structure of society causes transformation of property, which is transformed
from one-dimensional state one into a multidimensional complex consisting of state and private property.
The mechanism of property management is changing, and as a result, the market of real estate services is
being formed.

Formation and development of realtor services’ market in modern conditions requires new approaches
and methods that correspond to the changed conditions of economic activity, therefore, the study of this
market is relevant and well-timed.

Realtor activity is a professional activity in providing services when performing transactions with ob-
jects of immovable property for a certain remuneration, which is carried out on a permanent basis. Realtor
activity recognizes also other commercial professional activities in the immovable property market. There-
fore, realtor services are services which are provided when realtor activity is carried out.

There are two types of realtor firms. The first, the most common type of realtor firms are the firms that
provide only intermediary services in the real estate market. This is a small organization, which employs
about a dozen of realtors (often even less) engaged in «seeking» suitable options for purchase or sale of im-
movable property’s objects, their exchange, hiring. Such firms operate in most cities and not necessarily in
large cities, they exist there, were demand for the purchase, sale, exchange, hiring of a housing is on «suffi-
cient» level for the firm.

The second type of realtor firms could be barely called «realtor» one. They .are not only engaged in
providing intermediary services for various transactions with immovable property, but'they can also partici-
pate in transactions. These firms participate in the construction of residential.complexes on a shared basis,
invest money in construction, buy housing. These are quite large companies, in terms of number of employ-
ees they can be referred to as «medium business». As a rule, they have a complex organization and a struc-
tural subdivision, possibly both branches and representative offices. Such firms can be called «mixed» be-
cause, as it has already been noted, they are engaged not only in realtor activity, but also in other real estate
business.

At present, the term «realtor» is increasingly used, which means the person who provides intermediary
services in the immovable property market. The termritself appeared in the United States in 1916, when it
was registered as a special sign for the association' of realtors. Realtors stood out among other immovable
property dealers, because they were engaged exclusively.in «intermediary» services, as a rule they did not
act as a party of the transaction. The concept/and content of realtors’ activity mainly consist of intermediary
services for purchase and sale, the proportion of other transactions that real estate agents help to conclude
with immovable property (mainly residential housing) is relatively small. Mostly abroad, realtors are en-
gaged in purchase and sale. Realtors in our country provide not only the intermediary services of purchase
and sale, but also of hiring a dwelling [2;.75].

The activity of realtor as appointee is carried out on the basis of agency contract concluded with the
consumer (appointor), providing the laying on realtor an obligation to carry out on behalf and at the expense
of the appointor with respect to his/her or immovable property used by him/her or against him/her personally
certain judicial actions. At the same time, in the latter case, the activity of appointee in relation to appointor
personally is a subject of consideration as a realtor activity only on the condition that it is connected with the
acquisition or alienation by the appointor, acceptance or transfer to them for temporary or permanent use in
the future specified in the contract or not determined at the time of the conclusion of contract of immovable
property.

Other types of realtor services include:

1) the activity of a realtor as a dealer;

2) the activity of a realtor as an intermediary in concluding transactions with immovable property or
rights on it between third parties;

3) the activity of a realtor in the organization immovable property trade;

4) the activity of a realtor on the creation of separate immovable proprety facilities with aim to their
subsequent sale, transfer to a reimbursable use;

5) the activity of a realtor for trust management of immovable property;

6) the activity of a realtor for the provision of consulting services, market research services, other paid
services, associated with the civil turnover of immovable property etc.

Based on the foregoing, the content of real estate services can be disclosed as follows:

— provision of information in accordance with the consumer's request for the current state of the im-
movable property market, real estate objects;
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— departure and inspection, if necessary photographing the property;

— agreement on the initial value of the property;

— preliminary acquaintance and analysis of documents for the readiness to conduct a transaction with
the immovable property object;

— provision of information on pre-sale preparation, preparation for leasing of immovable property ob-

ject;

— search for a buyer or tenant for a property;

— search for variants of the property;

— the organization and carrying out of displays of immovable property object;

— organization and implementation of business contacts and negotiations with potential buyers or ten-
ants;

— organization of the stages of the transaction with the immovable property object;

— assistance in the preparation and execution of documents related to the provided realtor service, at the
request of the consumer.

Due to the fact that the realtor activity exists a short time, there are many problems. arising while
providing realtor services. This is due to the lack of special regulation of realtor activity, which should be
able to regulate this type of entrepreneurial activity. Although there are assertions the scientific literature,
according to which there is no need for a special regulation as such activity is regulated by the Civil Code of
the Republic concerning either agency, or the paid services. The lack of unity of opinions on the legal nature,
concept and essence of realtor activity entails a number of problems arising inthe process of realtor activity.

Realtor activity in the Republic of Kazakhstan, which has been developing in recent years, in our opin-
ion, has problems in practice due to the lack of special regulation. According to the deputy of the Parliament
Tursunbek Omurzakov, in Kazakhstan realtor activity is not regulated by the state. The United Association
of Realtors of Kazakhstan plays a weak role. As a result, there is no reliable information about the size of the
realtor market. There is a large number of non-professional patticipants in the market who work outside the
legal field without concluding relevant documents with ‘their clients. This applies to landlords who do not
register as an individual entrepreneur and do not pay-taxes on their income. The current situation leads to a
flagrant violation of the rights of our citizens: the same apartments are rented to several clients, many fami-
lies are deprived of money made as an advance payment, families with children are evicted by owners with-
out warning and reimbursement of expenses./In this case, the absence of contracts leads to impunity for un-
scrupulous landlords and realtors. Many realtors are not responsible for the legal purity of the transaction.
The information about the «black» list‘of realtors and landlords is unavailable for citizens. In addition, the
informal sector of rental housing creates threats to public and national security in cases where illegally leased
apartments are used by criminals. In his opinion, it is necessary to determine the state's position on the for-
mation of mechanisms of state regulation or self-regulation of realtor activity; increasing of professional lev-
el of realtors; informing of the public about the «black» list of realtors and landlords; strengthening of the
work to identify the facts of illegal rental housing [3; 259].

There is proposed and justified definition of the concept of realtor activity in the science of civil law as
an independent type of entrepreneurial activity in the provision of services carried out in the interests of the
client, the subject of which is the commission of acts by realtor to assist the client in concluding a certain
transaction on real estate, minimization of its transaction costs and risks, by finding counterparty, conducting
preliminary negotiations with him/her, as well as performing other actions of an exclusively factual nature in
order to achieve this goal. Thus, by nature, this activity should be regulated by the law on paid services,
however contracts concluded by realtors with customers do not always protect the rights of the consumer
serviees. Judicial practice traditionally considers disputable situations, without giving estimates to obviously
incorrect contracts. One of the conditions of contracts should be the satisfaction of the client's needs. The
right of realtor on remuneration should arise only in the case of an agreed transaction concerning real estate
between the client and the counteragent, found by a realtor. Only in the case of transaction, the satisfaction of
the client's needs happens, and the result of realtor activity is a boon. Otherwise, realtors take profit, not
meeting the needs of customers. There is a necessity to resolve the issue of secondhand costs, incurred by
realtor, which should be treated as a business risk at the legislative level. It is necessary to study and, if pos-
sible, use the experience of foreign countries, where realtor services have long and effective experience with
consumer protection mechanisms, for example, such responsibilities of realtors, existing in the countries of
the Anglo-Saxon legal family: to act exclusively in the interests of the client; disclose all information to the
client; follow the customer's legal instructions; show diligence, competence and discretion. It is necessary to
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consolidate legislation the mechanism of protection of civil rights and legitimate interests of clients of real-
tors, as well as third parties (clients' counterparts). This mechanism consists, firstly, in securing the duties of
realtors in the law, secondly, in fixing the grounds for the loss of the realtor's right to remuneration in law;
thirdly, in fixing the grounds for the emergence of realtors duty to recover damages to customers, as well as
third parties. The nature and specific features of the agreement on realtor services requires deep study. It is
possible, that the specifics of the object of this agreement may require the allocation of an independent type
of civil law contract for paid provision of realtor services.
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Ka3zakcran Pecny0ukacbIHIarbl pUJITEPJIK KbI3MET KOPCeTy

Makanaga pHANTEpIiK KBI3METTI PETTEY[IH epeKIIeNiriMeH OaiIaHBICTBI JKEKeJereH Mocelelepi
KapacThIpbUIAbL. ABTOPJIApPMEH CaThIII ay-cary, aiblpOac, TYpPFBIH Yid/ll XKajiay MapTTapblHAH TYBIHIAHTHIH
KYKBIKTBIK KaTBIHACTAPJBIH 9P TYPJi KbIpJIapsl 3epTIeNreH.. Makama pudITepiIiK KbI3METTi JKeTUIHipyAiH
©3eKTi MacenenepiHe apHairaH. 3aH onebuerrepinme Kazakctan PecrmyOnaukachlHAa PUDIATEPNiK KbI3METTI
PETTeHTIH, JKANNBIMEH TAHBUIFAH KYKBIKTBIK HOPMajap OK. ATainraH KbI3MeT Tek kKaHa KP A3zaMarThik
KOJIEKCIH/IE eTeMeli KbI3MET KepceTy Typajibl ~HOpMajapMeH perrteneni. Makanasa HapbIKTBIK
UHGPaAKYPBUIBIMHBIH, MIiHACTTI 3JIEMEHTi OOJIbI TAOBbUIATBIH PUNTEPIIK KbI3MET HApBIFBIHBIH KBI3MET €Ty
THIMIITITIH KaMTaMachl3 eTeTiH, OM3HeC-YPHICTIH ePeKIIeIiri peTiHie PHUANTEPIiK KEI3METTIH MoHI allblUIFaH.
ABTOpITapMEH PHANTEPIIK KbI3METTI peTTedTiH Ka3akcTaHHBIH a3aMaTTHIK 3aHHAMAChl KYKBIKTHIK TYPFBIIAH
TQJIIAHBIN, COHBIH HETi3iHAe 3aHHAMAaHBI XXETUIAIpyre OarbITTaJFaH YCHIHBICTAp MEH TYXKBIpBIMIaMalap
KYPacTBIPBUIIBL.

Kinm ce30ep: a3aMaTTBIK KYKbIK, KbI3MET, PUITEPIIK KbI3MET, KAy, KbUDKBIMAHTBIH MYJIIK, TYPFbIH Yil
KOHE KOMMEPIMSUIBIK KbUDKBIMAUTBIH MYJIIK, MCHILIK KYKBIFbI, CaTBIII aly-CaTy [IapThI.

M. XKackaiipar, A.C. HypxanoBa

Pusaropckue ycayru B Pecnyoimke Kazaxcran

Crathsi IOCBSIIECHA aKTYaJILHBIM IIPOOJIEMaM COBEPIICHCTBOBAHMS PUDITOPCKOH ycIyru. PaccMoTpeHs! o1-
JETbHBIC. BONPOCHI, CBS3aHHBIC C OCOOCHHOCTSIMU PEryIHPOBAHUS PHUINTOPCKOH IEATEIBHOCTH. Y IENEHO
BHUMaHNE M3YyYEHHUIO PA3IMYHBIX aCIIEKTOB IIPABOOTHOIIEHUH, BOSHUKAIOIINX U3 JOTOBOPa KyIIU—TIPOJaXKH,
oOMeHa, HaiiMa JKMJIOr0 MOMEIICHHS. B [OpHaMYecKodl ITepaType He CYIIECTBYeT OOIIeNpH3HAHHON
NPaBOBOIl HOPMBI, pPErJIAMEHTPYIOIIEH pPHUANTOPCKYIO aeaTensHOcTh B PecmyOnmke Kasaxcran. [lannas
JeATeNbHOCTh perynupyercs uckmountensHo HopMmamu 'K PK o BosmesnHoM okasanun ycmyr. PackpbiTa
CYIIHOCTh PHINTOPCKON NEATENBHOCTH KaK CIeNU(UIecKoro Om3Hec-mpolecca, SBISIOMErocs 00s3aTerb-
HBIM 3JIEMEHTOM pBIHOYHOH HHQPACTPYKTYpHI, oOecreunBaromero >pQGeKTUBHOCT (yHKIIHOHNPOBAHUS
PBIHKA PUAITOPCKUX YCIyr. ABTOpaMM CAEIaH IPaBOBOM aHaNu3 rpakJaHCKOro 3akoHojarenscTBa Kasax-
CTaHa, PETYINPYIOIET0 PHUAITOPCKYIO NEATeIbHOCTh. Pa3paboTaHbl MpeiIoskeHus], HalpaBlIeHHBIE Ha CO-
BEPILICHCTBOBAHNE 3aKOHO/IATENIbCTBA.

Kniouesvie cnosa: rpaxkaaHCKOE MPABO, YCIYTa, PUANITOPCKas AEATETbHOCTD, apeH 1, HEJBHKUMOE UMYIIECT-
BO.
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