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Ha ocHOBaHWM BBHINIEU3TI0KEHHOTO, HA HAI B3I, CIEAYET, YTO Haubonee 3(pPpeKTHBHBIM CPEICTBOM
MIPaBOBOTO PETYJIMPOBAHUA TPAHCTPAHUYHOTO 3arpsI3HEHUS SBISAIOTCS MIPEBEHTHBHBIE MEPHI, T.€. IOpUIUYe-
CKHE MepbI IPeAyNPEeKACHUS TaKoTO 3arpsa3HeHus. [IpeBeHTHBHbBIE MEpHI SBISIOTCA Haubosee 1enecoodpas-
HBIMH U UTPAIOT BCE OOJIBIIYIO PO B OXPaHE OKPYXKAMOIIEH cpefbl Kak CPeICTBaMHU HAIMOHAIBLHOTO, TaK
MEXIyHapOIHOTO mpaBa. TakuM 06pa3oM, yKe CeroJHs CyIIeCTBYET CHCTEMa MEKIYHAPOIHBIX HOPM, PEry-
JUPYIOUINX pa3lWyHbIEe BUIBI TPAHCTPAHUYHOTO 3arps3HeHus. OJHAKO B II€JIOM COBOKYITHOCTH JEHCTBYIO-
LIMX HOPM HE TMOJHOCTBIO YJOBJIETBOPSAET COBPEMEHHBIE DKOJIOTMYECKUE TpeOOBaHUS, COBPEMEHHBIN ypo-
BEHb HAayK{, MEXIyHapOAHOrO0 COTpyAHHMYecTBa. Ha Ham B3I, JanbHEilIee pa3BUTHE MEXTyHApOIHO-
[IPaBOBOTO PEryJIMPOBAHUS TPAHCTPAHUYHOTO 3arpsS3HEHUS JOJDKHO MATH IO MyTH JETATU3aIlMH U KOHKpe-
TU3alMU HOPM, 3aKpEIUIEHHBIX B MEXAYHApOAHBIX AoroBopax, KonseHuusax. /g ycrnenrHoro peuieHus 3a-
Jaqu 00pbOBI ¢ TPAaHCTPAHUYHBIM 3arpsS3HEHNEM HEOOXOAUMO codeTaHue psaaa (hakTopoB Kak 00BEKTHBHOTO,
TaK ¥ CyOBEKTHBHOTO XapaKTepoB (OTpaHWYEHIE BOOPYKEHNH, B3aNMHOE JOBEPHE M COTPYIHHUYECTBO B OT-
HOILIEHUSAX rOCyAapcTB). B Lemsx mpenynpexaeHus TUKBUIALMK 3KOJOTMUECKUX YTpO3 TPaHCTPAaHUYHOTO
XapakTepa HeoOX0IMMO PEIINTh TPaHCTPAaHWYHBIE BOAHBIE TIPOOIEMBI ITyTeM MPOIBIKEeHHs MHAUIUATUB Ka-
3aXCTaHa 0 MPUCOECIUHEHUIO LIEHTPAIbHOA3UATCKUX TOCYAApCTB K XeIbCUHCKOM KOHBEHIIMM, Tak Kak He
BCE CTpaHBI ATOTO PETHOHA K HEll MPUCOESTUHIIIUCH U MI03TOMY HE TIPUHSIIM Mep 10 00ECTIeYEeHHIO HCTIONIb30-
BaHUS CTOKAa TPAHCTPAHWYHBIX BOJ Pa3yMHBIM U CIPaBEIMBBEIM 00pa3oM, MPEAYIPEKICHHIO BO3MOXKHOIO
TPAHCTPAHUYHOI'O BO3ACHCTBHUSl yTEUKU OMACHBIX BEIIECTB, BBHIMNOJHEHUIO MPUHIUIA «3arpsA3HUTENb IIa-
TUT». OCcOo0yI0 POJb B 3TOM JOJKHBI CHITPATh yUEHBIE-IOPUCTHI MOCPEICTBOM TITyOOKOTO TEOPETHYECKOTO
HCCIIeIOBaHUs POOIEMbl TPAHCTPAHUYHOTO 3arpsi3HEHUs], pa3padOTKH KOMIUIEKCa MPaBOBBIX CPEICTB U Me-
XaHU3MOB €r0 OTPaHUYCHUs, BBIPAOOTKH MPAKTHIECKUX PEKOMEH IAIIHIA.
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KaparaHauHckuid rocygapcTBeHHbIii yHueepeuteT uM. E.A.BykeTosa

OCHOBAHUS OCBOBOXJIEHHUSA BJAIAEJBIA NCTOYHHUKA
MOBBIIEHHON ONACHOCTHU OT OBSI3AHHOCTU BO3MEIIEHUS BPEJA

Maxkana aca xayinmi Kaiinap ke3 uecin 3usHObl emey MiHOemineH bocamy Hecizdemenepine apHANAH.
Aca kayinmi katnap ke36eH KeamipineeH 3usiHObl emeyoiy Heeizei Macenenepi Kapacmulpbliaobl.
Aemop 3usn KenmipyoeH myblHOGEaH MiHOemmemenep Mypaibl IpeKem emyuli 3aHHAMAHb
sepmmeiidi. Convimen Kamap Oelukmix mindemmemenepee KamvlCmbl Hezizel Kblpiapbl Mmypanvl
mypai OOKMPUHATBIK, MYAHCLIPLIMOAMANAD MATKbLIAHAObL.

This article is devoted to the bases of clearing of the owner of a source of the raised danger from a
duty of the compensation of the harm. The basic problems of compensation of the harm caused by a
source of raised danger are considered. The author analyzes the operating civil legislation on obliga-
tions from a tresspass. The various scientific positions about the high lights, concerning obligations
from a tresspass are exposed to the analysis also.

B COBPEMCHHBIX YCJIOBUSX, B CBA3U C PA3BUTUCM MHOTOYMUCICHHBIX TEXHOJIOI'MYCCKUX MPOLECCOB, KaK
B O6I]_IGCTB6, TaK U B HAYKC MOABIIACTCA OOIBIIIOE KOJIMUECTBO HUCTOYHHUKOB, KOTOPLIC CO34AaI0T OIMMACHOCTD,
Kak U1 IPpUYIUHEHUA BpE€aa JIMYHOCTU, TaK U €€ UMYIIECTBY. COOTBETCTBEHHO YBCINYUBACTCA U KOJIUYECTBO
CJIydya€B BO3HUKHOBCHUA 00513aTEJILCTB BCJICACTBUEC NIPUYUHCHUA BpCIa NaHHBIMU oO0bekTaMu. IlosBisercs
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HEO0OXOJMMOCTh YCTaHOBHUTH, HA KOM OyJeT JekaTh 00sS3aHHOCTh HECTH IMOCIEACTBUS TaKOTro yiiepoda: Ha
TOM, KTO €r0 MPUYUHMI, Ha TOM, KTO €ro TOHEC, UJIM, BO3MOXKHO, Ha KaKOM-TO TPEThEM JIMIIE, KOTOpOe He
ObUI0O HM TPUYMHHUTENIEM, HU TOTSPHEBIIMM. 3aMETHOE MECTO CPEAM MHOXKECTBAa Pa3lIUYHBIX IMPAaBOBBIX
CPEICTB, IOCPEICTBOM KOTOPBIX MOTYT OBITh 3ariIa)KCHBI BPEIOHOCHBIEC TIOCIEICTBUS, TPUHAIICKHUT 00s513a-
TENbCTBY, BO3HUKAIONIEMY BCIIEACTBHE PUYMHEHUS Bpeaa NCTOYHUKOM ITOBBIIIEHHON onmacHOCTH. Komnde-
CTBO HapyYLICHUII paB rpaXk[JaH, HECMOTPS Ha IPUHUMaeMble OOLIECTBOM U TOCYAapCTBOM MEPHI, K coxKalle-
HUIO, BCE €III€ OCTAETCS BBICOKUM.

Takum oOpa3zoM, oco00e BHIMaHHE AOHKHO OBITH yACIEHO MEXaHU3MaM, TIPOIEAYPE U CriocobaM BoC-
CTaHOBJICHHsI HAPYIICHHBIX TpaB MOTEPIIEBIIET0, BO3MEIICHHS Bpea, MPUUYUHEHHOT'O HCTOYHHKOM ITOBBI-
LIEHHOW OMAacHOCTH, YeMY U TIpeiHa3HaueH CIIYy>KUTh JaHHBIA BUJ 0053aTEIbCTB.

[IpoGema Bo3MeIIeHUs Bpeaa, MPUYUHEHHOTO HCTOYHIKOM TTOBBIINIEHHON OIMTACHOCTH, BeChbMa CBOE00-
pa3Ha, OHa OTHOCHUTCS K YHCITy «YaCTHBIX» TPaKJaHCKO-TIPABOBBIX MTPOOIIEM, OTHAKO 3HAUCHHE ITPABIIIEHON
€e MOCTaHOBKHM W PELICHUS! BBIXOAMT 332 PaMKU TPaXIAHCKOTO TMpaBa, a €€ aKTyalbHOCTb ONpPENeNseTCs
YAETHHBIM BECOM COOTBETCTBYIOIIUX TPaKJAaHCKO-IIPABOBBIX CIIOPOB B CyneOHOH mpakTuke. [IpuunHenne
Bpe/a NCTOYHUKOM ITOBBIIIEHHON OMMaCHOCTH OOBIYHO BBIZEINSETCS B 0COOBII JAETHKT M3-3a TOTO, YTO, COOCT-
BEHHO, CaM MEXaHM3M NPHYUHEHUS Bpella U COOTBETCTBEHHO YCJIOBHS BO3HHUKHOBEHHS 00S53aTENbCTBA W3
NpUYMHEHHS Bpeda 00JIafaloT 3HAYUTEIbHBIMU OTIHYUSME, KOTOPBIE TaBHO OTPaKEHBI B IPAKIAHCKOM 3a-
KOHOJIATENILCTBE. JTO M OOBSCHIET HEOOXOAWMOCTh BBIJENICHUS] YKa3aHHOTO CITydas B OCOOYIO pasHOBHJI-
HOCTB JICTTUKTHBIX 0053aTeNnbeTB [1; 5].

I'paskmaHCKO-TIPaBOBBIE 00SI3aTENBCTBA, KaK MPaBUIIO, BO3HUKAIOT U3 JIOTOBOPA WJIM MHBIX IIPaBOMEp-
HBIX aedicTBuil. K 00s3aTenpcTBaM, OCHOBaHHUSAMH BO3HUKHOBEHHUS KOTOPBIX BBEICTYNAIOT WHBIC, Yallle BCETO
HEMpaBOMEPHBIE IEHCTBH, OTHOCATCS UMEHHO JAETUKTHBIE 00s13aTenscTBa. OCHOBAaHHEM WX BOSHUKHOBEHUS
sIBIIsieTCsl (PakT MPUIMHEHHS Bpea OHUM JIHLIOM APYTOMY.

B cootserctBuum ¢ aeiictytommm ['K ropuaudeckne numa u rpaxkaaHe, JesiTeIbHOCTh KOTOPBIX CBs3aHA
C TIOBBIIIIEHHOI OIMAaCHOCTBHIO JJISI OKPYKAIOIINX (TPAHCIIOPTHBIE OPTraHU3aIlUH, TMPOMBIIUICHHBIE TTPEITPH-
SITUSI, CTPOMKH, BIaeNbIbI TPAHCTIOPTHBIX CPEACTB U JIp.) 00s3aHBI BO3MECTUTH BPEl, MPUIHHEHHBIH UCTOY-
HUKOM TIOBBIIIEHHOH OMACHOCTH, €CIM HE JOKaXyT, YTO Bpel BO3HHK BCIEICTBUE HEMPEOIOIUMOW CHIIBI
nim ymbicia npotepresiiero (ct. 931 I'K PK) [2; 354].

Cormacao ct. 919 I'K PK: «He momie:xuT BO3MEIICHUIO BPEl, MPUIUHEHHBIA B COCTOSTHUU HEOO0XO -
MOI 00OpPOHBI, €CIIM MPH 3TOM HEe OBUIM MPEBBIIICHEI ee Tpeaeibhy. PaccMaTpuBas JaHHYIO HOPMY, ClIedyeT
0o0paTuTh BHIMaHHUE Ha TO, YTO 3]IeCh 3aKOHOJIATENIb HE JJAeT OIpeIeIeHNs He0OX0 MOl 000POHBI, ee Tpe-
nenoB. 1loaToMy JTOrHYHO [T YCBOGHHUS TAHHOTO BOMpoca o0paTuThes K O0me 9acTn YTOIOBHOTO KOJIEK-
ca PecniyOnuku Kazaxcran. Taxxe CTOUT OTMETUTb, CIIEAyd JIOTUKE 3aKOHOJATENs, YTO €I OyayT MPEBBI-
LIEHBI peAebl He00X0AUMON 000POHEI, TO BPE MOUIEKHUT BO3MEIICHHUIO B TOJTHOM 00BEME.

Heckonbko mo-uHOMY paspemaeTcsi BOIpoc 00 OTBETCTBEHHOCTH 3a BPEJ, MPUYNHEHHBIN B COCTOSHHUH
KpaitHelr HeoOxoaumocTh. OOIee MPaBUIIO 3/1€Ch TJIACUT O TOM, YTO MPUUYMHHUTENL 0053aH BO3MECTUTh Ta-
Kol Bpea. BmecTe ¢ TeM HEOOXOAMMO OTMETHUTD ONpEAEICHHBIE NCKITIOYEHHUS U3 BHILICH3I0KEHHOTO MIPaBHU-
Ja, TpUMEHEHNe KOTOPBIX OTAaeTcs Ha yemoTrperue cyaa (ct. 920 I'K PK).

B 3akone ykaspiBatoTCs IopuAnYECcKUe (DaKThI, MPH HATMIMHA KOTOPBIX BIa/IeJIel] HICTOYHHUKA ITOBBIIICH-
HOW OMAaCHOCTH MOXKET OBITh B COOTBETCTBYIOIIUX CIIy4asX OCBOOOXKIEH OT OTBETCTBEHHOCTH 3a MPHUYUHEH-
Helid Bpen. [lom ocHOBaHMEM OCBOOOXKACHNS, Bllaielblla UCTOYHHUKA TIOBHIIIEHHONW OMACHOCTH OT 00s3aHHO-
CTH BO3MECTHTH NMPUYMHEHHBIN MOTEPIIEBIIEMY YIIepO TOHNMAETCSI KOHKPETHBIA IOpUANIecKruil (PakT, ¢ Ko-
TOPBIM HOPMBI TpaBa CBSA3BIBAIOT JIMOO TOJIHOE OTHAJECHHE YKa3aHHON OOS3aHHOCTH, JTHOO cOopa3sMepHOe
YMEHBIIEHHE e NUMYIIECTBEHHOTO 00beMa [3; 59].

Ucxons u3 sroro onpenenenus u cMoicna cr.cT. 931 u 935 'K Bce paccMaTpuBaeMble OCHOBAHUS MOTYT
OBITH TO/Ipa3/IeICHbI HA JIBE TPYIIILL: a) IpUAnYeckre (HakThl, 0€3yCIOBHO H ITOJHOCTHIO 0CBOOOXKIAIOIINE
BJIaJIeNIbl[a UCTOYHUKA MOBBIIIEHHOH OMAacHOCTH OT BO3MEIIEHHs Bpeaa, 0) Te, KOTOpble MOTYT SIBUThCS OC-
HOBaHHMEM JUII OCBOOOXKICHHS OT OTBETCTBEHHOCTH IO YCMOTpeHHIo cyna. K mepBoil rpymme oTHocATCS
YMBICEJ MOTEPIEBIIETO U ASHCTBUE HEITPEOAOINMON CHITBL.

I'oBops 00 ymbIcie U rpy0oii HEOCTOPOKHOCTH MOTEPIEBIIEro, 3aKOHOAATeh UMEET B BUY HE BHYT-
peHHee TICHXUYeCKOe COCTOSHHE JaHHOTO JIMIA, & BIIOJIHE KOHKpPETHBIE NEHCTBUS, XapaKTEPU3YIOIIHECs C
CyOBECKTHBHOM CTOPOHBI BUHOH (B (hopMe yMBICIIA IIH TPYO0Oil HEOCTOPOKHOCTH ) TIOTEPIICBIIIETO.

1.Henpeononumas cuia Ha3BaHa OJHUM W3 MEPBBIX OCHOBAHMNA OCBOOOXKIEHHUS OT OTBETCTBEHHOCTHU
nepes NOTEpIEeBIINM BIaIebla HCTOYHUKA TOBBIICHHON OMACHOCTH.
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Kateropust HenpeoJ0IMMOM CHITBI SBIISIETCS OJHUM M3 HauOoJjee 00MMX MPAaBOBBIX MOHATHI. DTUM II0-
HSITHEM OTEPUPYIOT HE TOJIBKO CIEIHMAIHUCTBI TPAXKAAHCKOTO, HO M YTOJOBHOIO, aIMHUHUCTPATUBHOIO, TPY-
JOBOTO TIPaBa M T.nI.

Jannas mpoOrieMa 3aciTy’KMBaeT CaMOCTOATENIFHOIO YTIyOJieHHOro uccienoBaHus. Hamo oTMeTHTts,
410 O0Jee NPaBIIBHBIMH SBIISIFOTCSA T€ BBICKA3bIBAHUS, aBTOPBI KOTOPBIX PACCMATPHUBAIOT HEMPEOIOIMMYIO
CHITy B Ka4eCTBe OOBEKTUBHOTO (DaKkTopa, MPHYMHHO HE CBSI3aHHOTO C JIESTEIbHOCTHIO BIIA/ICNbla UCTOYHU-
Ka MOBBIIIEHHON OMacHOCTH. B To ke BpeMs mpencTaBisioTcs HEOOOCHOBAHHBIMU MHEHHS, COTJIACHO KOTO-
PBIM K pa3psily HEIPEOAOINMON CUIIBI OTHOCSTCS AEHCTBUS «TPETHUX JIUID), HE COCTOSIIUX C IPUUUHUTEIIEM
Bpella ¥ IOTEPICBIINM B ONPEIENICHHBIX IIPABOOTHOLICHUSX.

OCHOBHYIO Maccy SIBICHHUH, OTHOCALIMXCS K HEMPEOAOJIUMON CHIIe, CIIeIyeT yCMaTpUBATh B Pa3InIHO-
IO POJia CTUXMHHBIX SBJICHUSX, OCKOJIBKY Pa3BUTHE MOCICAHUX, B ONPENCICHHON Mepe, XOTA U NpEeABUINT-
Csl HAYKOH, HO IPAaKTUYECKH €lle He KOHTPOIUPYETCH.

[IpeacraBnseTcst 1enecooOpa3HbIM COTIACUTHCS C MHEHHEM aBTOPOB, KOTOPBIE MOJ HENPEOIOTHMMOM
CHJION MOHUMAIOT OOBEKTHBHO-CIIy4YaiiHOE, IPUUYMHHO HE CBS3aHHOE C JCHCTBUSMM BIaJeNblia MCTOUYHHKA
MIOBBIIICHHON OIIACHOCTH M B CHUJIy 3TOTO UM HENPEeI0TBPaTUMOE OOCTOSITENHCTBO, ABIIIONIEECS CIEICTBUEM
TeX WIH JPYTUX sBIeHUil [4; 56].

XapakTepucTHKa HempeoJoiauMoil cuibl B HOBoM ['K mperepmena HexoTopbsle U3MEHEHUS: €CIH TI0
npexsaemy 'K Henpeononmmas cuina paccMarpuBaiach Kak COOBITHE, T.€. Kak 0OCTOSITENILCTBO, HE 3aBHCS-
miee OT BOJIM JIOJIEH, TO TeTeph OHA KBATU(PHUINUPYETCS KaK 00CTOATENLCTBO, YTO MO3BOJISIET MOJBOJIUTE MO
MOHSATHE HENPEOJOIMMON CHIIBI HE TOJBKO MPUPOAHBIE, HO U COLMAJIbHBIC SIBICHUS (BOCHHBIE ACHCTBHUS, CO-
LIUATBbHO-3KOHOMHUYECKHE U MEKHAIMOHAJIbHbIE KOHMIMKTH U T.X.). Hago uMeTs B BUIy, YTO HEMPEOA0Nu-
Masi CUJIa BBICTYIAET B KAUECTBE BHEIIIHET0 OOCTOATENILCTBA 110 OTHOLICHHUIO K IIPUYMHUBIICH Bpell AeATelb-
HoctH. Ecin e pedpb uier o KakoM-TO BHYTPEHHEM OOCTOSITENBCTBE 10 OTHOLICHHUIO K JICATEILHOCTH, NPU-
YUHUBIIEH Bpel, (HarmpuMep, 0 HEBO3MOXKHOCTH OBICTPO MOTacUTh OOJIBIIYI0 CKOPOCTH aBTOMOOMIIS), TO 3TO
yKe He OyIeT pacCMaTpUBAThLCS B Ka4eCTBE HETIPEOIOMMON CHiThl [2; 355]. BpeaoHOCHBIE CBOHICTBA CaMOTO
HCTOYHUKA IMOBBIIIEHHON ONACHOCTH HENPEOJOIMMOM CHUIION HE SBISFOTCS.

2. Ywmeiciaom notepresuiero cr.935 'K ompenenser nocneacTsusi ciay4aeB, KOrja B BOSHUKHOBEHUH
Bpella BUHOBEH HE TOJIBKO MPUYUHUTEND, HO U noTepneBnil. Cratbs 453 'K Ka3CCP rosopuia o BIusHUU
Ha BO3MEIIEHHE Bpella TOJIBKO Irpy00il HEOCTOPOKHOCTH TOTEPIEBIIEr0 M HE YIIOMUHANA €ro ymeicia. B
orimyme ot Hee 1. 1 cT. 935 I'K npenycmaTpuBaet, 4To Bpel, BO3HUKILIUH BCIEACTBHE YMBICHIA IOTEpIEBILE-
ro, BO3MEILICHUIO HE MOMJICKUT. B TaHHOM cilydae He MMeeT 3HauCHMs, IPUYMHEH Bpel OOBIYHBIMHU JEHCT-
BUSIMH WJIH J€ATENIBHOCTHIO, CO3/AI0IIEH MOBBIIICHHYIO ONACHOCTh I OKpyskaromux. Ilog ymeiciaom mo-
TEPIEBIIETO MOHUMACTCS OCO3HAHHOE JKellaHHWE JIMIa, YToOBl eMy ObLT mpudmHeH Bpen. [Ipw 3TOM JHIIO
JOJDKHO TIOHMMATh 3HaYCHUE CBOMX JIEHCTBUI M OBITH CIOCOOHO PYKOBOIUTH UMH.

Hactynnenne Bpena, BBI3BAaHHOE YMBIIUICHHBIMH JAEHCTBHUSMH IOTEPIEBINEr0, BECbMa PEAKO, HO
JOJDKHO OBITH YUUTHIBAEMO CPEAHM OCHOBAHHI OCBOOOXIEHHS BJIaJeiblla HCTOYHNKA IMOBBIIIEHHON OMacHO-
CTH OT OTBETCTBEHHOCTH. DaKkTHUECKH OOJNBIINHCTBO pACCMAaTPUBAEMBbIX CIIy4acB HAXOJUTCS B HETIOCPEACT-
BEHHOH CBSI3M C AJKOTOJIbHBIM ONbSHEHHEM IOTEPIIEBLIETO, a TaKKE€ HEKOTOPHIMU OCOOBIMH (haKTOpamu,
BBI3BIBAIOIIMMY [ICUXUUYECKYIO TIOAABICHHOCTh (HAapuMep, OOJIBIINM JIUYHBIM ropeM). [loHaTHO, 4TO B HO-
JNOOHBIX CITydasx BiaJeliel] HCTOYHHUKA MOBBIIIEHHOH OMACHOCTH JOJKEH OBITh 0CBOOOKAEH OT OTBETCTBEH-
HOCTH Tlepes OTEePIEBIINM, a B CIy4ae THOeNn MmociaeIHero — mnepes TeMu, KoMy OH Obul 00si3aH 10CTaB-
JSTh cofepkaHue. IIpu 3ToM He UMeeT CyIIeCTBEHHOIO 3HAa4€HHsI, KAKOBbI KOHKPETHBIE MOTHUBBI COBEpIIE-
HUS TAaKUX JEHCTBUI NOTEPIIEBIINM.

Ko BTOpOI#i rpymniie ocHOBaHWH, PU HATMYUU KOTOPBIX CyJl MOKET 0OCBOOOIUTH BIaesblia HCTOYHHUKA
MOBBIILICHHON OMAaCHOCTH OT OTBETCTBEHHOCTH 3a MPHUYMHEHHBIH BpPEA, OTHOCSTCA Ipy0as HEOCTOPOXKHOCTh
MOTEPIIEBIIEr0, HEMPaBOMEPHOE 3aBJIaJICHUE HCTOYHUKOM ITOBBIIIEHHON OMACHOCTH TPETHUM JIHIIOM, UMY-
LIECTBEHHOE MOJIOKEHUE IPUYMHUTENS Bpeia U MPUIMHEHHE Bpea B COCTOSHUH KpaiHeil He00X0IUMOCTH.

3. I'py6ast HEOCTOPOKHOCTH NOTEPIEBILETO — ATO TAKOE €r0 MOBEICHHUE, IPU KOTOPOM UM UTHOPHUPY-
FOTCSI 3JIEMEHTapHbBIE M OYEBUIHBIC IS BCeX MpaBmia Oe3omacHocTH [5; 37].

B Hacrosmiee BpeMsi HAMETHIIMCh JIBE TIPOTHUBOIOJIOXKHBIC TOYKH 3PEHUST B HCTOJIKOBAHMH TOJI0KECHUM
3aKOHa O Irpy00il HEOCTOPOKHOCTH MOTEPIEBLIETO KaK OCHOBAHWU OCBOOOXKICHHS OT OTBETCTBEHHOCTH B
CIIy4asiX, MpeyCMOTpEeHHBIX cT.931.

[To MHEHHIO OHUX TPENCTABUTENICH TEOPUU U TPAKTHKH, CT. 935 MOXKET NMPUMEHSTHCS OJTHOBPEMEHHO
co cT. 931 B moaHOM 00BEMe; OCHOBaHWEM OCBOOOXKIEHHS OT BO3MEIICHHMS Bpeda B TAKOTO pPoja CIIydasx
MOJKET OBITh HE TOJIBKO HENPEOJOJUMas CUJIa U yMbICET MOTEPIEBLIEro, HO TaKXe M rpy0das HEOCTOPOXK-
HOCTH Tiocieanero [6; 118].
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CyILIHOCTh TPOTUBOMOJIOKHON KOHIIENIIMY CBOAUTCS K cienytouiemy. B crarbe 931 3akoHonatens, ro-
BOPSI O CYOBEKTUBHEIX OCHOBAHHUSAX IOJIHOTO OCBOOOXKICHHS BIaJETbIla NCTOYHHUKA TOBBIMIEHHOW OMAacHO-
CTH OT BO3MEIIICHUS BPE/ia, Ha3bIBACT TOJILKO YMBICEI MOTEPHEBINero. YTo ke KacaeTcst rpy0oil HEOCTOPOXK-
HOCTH, TO €€ HE CIIe[yeT OTHOCUTh K TaKOTO PoJia OCHOBAaHUAM, IIOCKOIBKY B cT. 931 oHa He ykazaHa. [lo-
IMyCTUMOCTh TIpUMEHeHHs cT. 935 B momHOM 00beMe K pakTaM MPUYMHEHHS Bpena BIaJeblleM HCTOYHUKA
MIOBBINICHHON OMacHOCTH uckimodaercsa. Cratesa 935, mpemocTaBisionias BO3MOXXHOCTh OCBOOOIUTH TIPHUHU-
HUTEIIS BpeJa OT 0053aHHOCTH BO3MECTUTh BPEIl BBUAY JOMYIICHHOW MOTEPIIEBIINM Tpy00il HEOCTOPOIKHO-
CTH, HE TOJUISKUT PacCIpPOCTPAHUTEIFHOMY TOJKOBaHMIO. | pybas HEOCTOPOKHOCTB, AOIMyIIEHHAs TOTep-
MIEBIIMM TP MPUYUHEHUN €My Bpella HCTOYHHKOM ITOBBIIICHHON OMACHOCTH, MOXKET CIIYXKHUTh OCHOBAaHUEM
JUIIb JUIsl COOTBETCTBYIOIIETO YMEHBIIICHUS pa3Mepa MOAIekKAIIeT0 BO3MEIIEHUIO Bpeaa, HO He NI OTKa3a
B TaKOM BO3MellleHuH BooOmie. MHoe TonmkoBaHue cT. 935 Haxoauiock Okl B MpoTHBOpeUrH co cT. 931, Ko-
TOpasi HE IMpexyCMaTPUBAeT BO3MOXXHOCTH OCBOOOXIEHHS OT OTBETCTBEHHOCTH IO BO3MEIIECHHIO Bpena,
MIPUYUHECHHOTO WMCTOYHHKOM IIOBBINICHHON OMACHOCTH, IO OCHOBaHUSAM TPyOOil HEOCTOPOXKHOCTH IOTEp-
negiiero [7; 109].

Hymaercs, 94To Takoe 0OCTOATENbHOE M3TI0’KEHNE BBHICKA3BIBAaHUI CTOPOHHUKOB BTOPOW M3 HAa3BaHHBIX
BEIIIIEC TOYEK 3PCHUSI BEI3BAHO TEM, YTO JAaHHAS KOHIICTIIIHS SBISETCS CIOpHOU. [IpaBUIBHBIM TIPEICTaBISCT-
Csl MHGHUE T€X aBTOPOB, KOTOPHIC CUUTAIOT, YTO rpy0ast HEOCTOPOIKHOCTh MOTEPIICBIIETO MOXKET HE TOJIBKO
YaCTUYHO YMEHBIIUTH pa3Mep BO3MEIICHHUs, HO U OBITh OCHOBAaHHEM K MOJHOMY OCBOOOXKIACHUIO NIPUYHHH-
TEJIS Bpela OT OTBETCTBEHHOCTH [8; 79].

O00CHOBaHHOCTB TAKOTO UCTONKOBaHUSA CT. CT. 931 1 935 'K ycMaTpuBaetcs U3 ciaeayromero.

Bo-niepBbix, HEOOX0IMMO OOpaTUTh BHHUMAaHWE Ha TO, 4TO HH B cT. 931, Hu B cT. 935, Kak u BO Bcex
npyrux crarbsix 1. 47 'K PK, He cienaHo HU OJHOTO MPSMOTro WIM JIaKe KOCBEHHOTO yKa3aHWsS OTHOCH-
TEJIHFHO BO3MOXKHOCTH WJIH HEOOXOIUMOCTH OTPAaHUYUTEIHHOTO TOJIKOBAHUS U MMPUMEHEHUS CT. 935 k cimyda-
SIM TIPUYUHEHHSI BpE/a BIaIeIbIIeM UCTOYHHKA ITOBBIIIEHHON OMACHOCTH.

Bo-BTOpEIX, TIONIOKEHUS CT. 935 SIBISIFOTCS O0IIEe HOPMOH, W TIOCKOIBKY YKa3aHHBIX BBINIC U3BATHH B
ri. 47 'K He ycTaHOBIIEHO, IOCTONBKY JCHCTBHE JaHHOW CTaThH PACIPOCTPAHSETCS Ha BCe 0€3 MCKITIOUCHUS
(bakThI MPUYMHEHMS Bpea, IPEyCMOTPEHHbBIE B IAHHOM TJIaBe.

B-Tperbux, TekcT cT. 935 colepKUT MO3UTUBHOE H MPSMO BBIPAKEHHOE MPEINHCAHNE OTHOCHUTEIHHO
HEOOXOIUMOCTH (IIPH HAJIMYUU OIPEJENICHHBIX yCIOBUI) OCBOOOKICHHS IPUYMHUTENS Bpea OT 00s3aHHO-
CTH €r0 BO3MENICHHs. DTO yKa3aHHE HENb3si UTHOPUPOBAaTh. 3aKOH YCTaHABIMBAET, UTO «pa3Mep BO3Melle-
HUS JIOJDKEH OBITh YMEHBIIEH JIM0O B BO3MEIEHUH Bpela JOJDKHO OBITH OTKa3aHO» B TEX CIydasx, KOrja
rpy0as HEOCTOPOKHOCTh CaMOTO TIOTEPIIEBIIET0 COACHCTBOBAIA BOZHUKHOBEHHIO MM YBEITMYCHUIO Bpeaa.
WmrepaTuBHEI XapakTep JaHHOTO MPEIITUCaHUs 3aKOHA HE BRI3BIBACT COMHEHUU. B cuiry 3TOTO, a Takke 3a
OTCYTCTBHEM KaKUX-THOO OrOBOPEHHBIX 3aKOHOM H3BATUH, CT. 935 HEIUKOM pacrpoCTpaHseTcs Ha (aKThl,
npexycMmoTrpeHHsie cT. 931 T'K.

B-ueTBepTHIX, yCTaHABIUBAsS HOPMY, 3aKIIOUEHHYIO B CT. 935, 3aKOoHOMATENh MUCXOIWI U3 TOTO, YTO
MIPUYUHCHHE Bpeia MOXKET UMETh KaK BUHOBHBIHN, TAK U HEBUHOBHEIHN XapakTep. TpeOys ydyera BUHBI IOTEP-
TIEBIIET0, 3aKOH B TO JK€ BpeMs MPUIaeT CYIIeCTBEHHOE 3HaUeHHE U BHHE CaMOT0 MIPUYMHUTENS Bpena. Maa-
Ye TOBOPS, 3aKOH TpeOyeT M3BECTHOTO COM3MEPEHHS MOBEIEHUS JIHII, YIaCTBOBABIINX B (PaKTe MPUIMHEHUS
Bpela, Kak B POJIM MPUUMHUTENS, TaK U MOTEPIEBIIIETO.

[IpuBeneHHBIE MONOXKEHUS HE CIIeIyeT IOHUMAaTh B TOM CMEBICIIE, YTO TpyOasi HEOCTOPOXKHOCTh MOTEP-
MIEBIIETO0 CUYMUTAETCS B 3aKOHOMATENIHCTBE TAKUM K€ 0e3yCIIOBHBIM OCHOBAaHHEM K OCBOOOXKAECHHIO OT 004-
3aHHOCTH BO3MEIIICHUS Bpe/a, KAKMM OHa OblIa B paHEe JCHCTBOBABIIMX T'PAXTAHCKUX Koaekcax 20-x ro-
noB. [Momoxxenue 'K ycranaBnuBaroT OoJiee THOKOE PEryJIMPOBAHUE, M 3TO MTO3BOJIAET CY/Iy BRHIHOCUTH OoJiee
TOYHOE pEIIeHUe, NCXOIS U3 yUueTa Bcel crienupuky (pakra mpuarHEeHUs Bpela 1 0COOCHHOCTE! MOBEICHUS
MPUYUHUATENS U caMoro noTepresiiero. IlInpora auamasona npuMeHeHus CT. 935 He JokHa, KOHEYHO, 3a-
CJIOHATHh W TOTO (paKTa, 4TO IO JCHCTBYIONIEMY 3aKOHOAATEIBCTBY Ipy0as HEOCTOPOXKHOCTH HE SIBISETCS
a0COJIFOTHBIM OCHOBaHHEM, aBTOMATHUYECKH OCBOOOKIAFOIIMM IMPHUYWHUTENS BpeAa OT OTBETCTBEHHOCTH.
JlanHOE OCHOBaHWE SIBISIETCA W YCIOBHBIM M OTHOCHTEIBHBIM, OJHAKO M TO M JIpyroe He MpeBpaIiaer Ipy-
OyI0 HEOCTOPOXXHOCTD JIUITh B OCHOBAaHUE CMEIIAHHOW OTBETCTBEHHOCTH, IMOCKOJIBKY BpEA MPUYMHEH Bia-
JIENTbIIEM NCTOYHHKA MOBBIIIICHHON OMAaCHOCTH.

Jlns mpu3HaHUA NEWCTBHM MOTEPIICBIIETO KaK COBEPIICHHBIX B pe3yibTaTe TPyOOH HEOCTOPOKHOCTH
(6e30THOCUTENFHO K CTENCHHU IMOCJeqHEN) HEOOX0JMMO HAMYUe OIpPECICHHBIX O0BEKTUBHBIX M CYOBEK-
TUBHBIX YCIOBUH (37eMEeHTOB). [I[pMMEHUTENIEHO K OOBEKTHBHON CTOPOHE MOBEACHUS MOTEPICBIIETO (JINY-
HOCTH WJIM UMYIIECTBY KOTOPOTO MPUYMHEH yIiep0) HeoOXOANMO OOpaTUTh BHUMAaHHE Ha CIEAYIOIIHE MO-
MeHTHI [9; 47].
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Bo-mnepBbIX, Tpy00 HEOCTOPOKHOE ACHCTBHE JIHMIIbL TOra MOXKET PaCCMaTPHUBATLCS B KAUECTBE OCHOBA-
HUS JJ1 IpUMeHeHHs cT. 931 B COBOKYMHOCTH €O cT. 935, Korya AelCcTBUS MOTEPIIEBIIETO HAXOAATCS B IPU-
YUHHOMW CBSI3U C HACTYMUBIIUM BpeaoM. [Ipu ee oTCyTCTBHM, €CTECTBEHHO, HE MOKET OBITh M peuu 00 ydere
BUHBI WM MHBIX CYOBEKTHBHBIX MOMEHTOB, XapaKTEPU3YIOIINX MOBEICHUE YKAa3aHHOTO CyOBEeKTa Mpasa.
Tax, ogHOHI K3 Hanbonee pacIpOCTPAaHEHHBIX NPUYMH HACTYIUICHHS BpeIa SIBISAETCS COBEPILCHHE IOTEp-
MIEBIIMMH CaMbIX Pa3IMYHBIX HEOCMOTPHUTEIBHBIX AEUCTBUI B pe3ysibTaTe alIKOTOJIBHOTO onbsHeHus. OxHa-
KO M3 9TOTO HE CJIEAyeT AeJaTh BBIBOJ, YTO JII000E AeHCTBUE, TH000€e MOBEJCHNE U COCTOSIHIE MOTEPIIEBIIEr0
HaxOZsTCA B IPUYMHHOM CBSI3U C HACTYIIUBIINM BPEIOM.

Bo-BTOpBIX, 1A OTHECEHUS TPyOO HEOCTOPOXKHBIX AEHCTBHI MOTEPHEBIIErO K YMUCITY OCHOBAHMN IS
npumenenus ct. 935 I'K Heobxoaumo, yToObI HapsiLy ¢ MPUYMHHON CBA3BIO JaHHBIE JeWCTBUS ObLUIH MpaBo-
HapyIUTEIbHBIMU, 0O B MPOTHBHOM CIy4ae MX BOOOIIE HENb3sl OTHECTH K YMCIY BHHOBHBIX. lIpu 3TOM,
KOHEYHO, HE CJeIyeT MPEeACTaBISATh JI€JI0 TaK, YTO IOTEPIEBLINHA, O€3yCIIOBHO, IOJDKEH HAPYLIMTH HOPMY
IPaXJaHCKOTO TIpaBa, MOCKONBKY pedb HIET 00 MMYIIECTBEHHOH OTBETCTBEHHOCTH Bialesblia MCTOYHHKA
MOBBIILICHHON OMAacHOCTH; HET, NEHCTBUSAMH MOTEPICBILET0 MOTYT OBITH HAapYIICHBl HOPMBI aJAMHUHHCTpA-
TUBHOTO, TPYAOBOTO NpaBa u T.A.

B-Tperpux, npu perieHnu Bompoca 00 OTHOCHUMOCTH JAEHCTBUI MOTEPIEBIIEro K YUCIy Irpybo HEocTo-
POXHBIX CYIIECTBEHHOE 3HaYCHHWE MMEET y4eT KOHKpeTHOH (akTuueckoil (a He mpenmnonaraeMoii) obcra-
HOBKH, B KOTOPOM HaxoJWwics MOTEPHEBIINN, U €€ JUHAMHUKH. JleTo B TOM, 4TO OJHO M TO K€ AECHCTBUE B
pa3nuyHON 00CTaHOBKE, MPH HAJIMYUHN HEOJWHAKOBBIX YCIOBUH ee (pOPMHUPOBAHUSA U Pa3BUTHSA, MOXKET IIO-
JYYHUTH JANEKO HEe UACHTHYHYIO IPAaBOBYIO OLICHKY. B oHUX cilydasx AelCTBHE MOTEPICBIIEr0 MOKET OBITh
MIPU3HAHO COBEPILEHHBIM 10 «IIPOCTOM HEOCTOPOXKHOCTW», B IPYTUX, B CBA3M CO CIEHU(PHUECKUMHU yCIIO-
BHSIMH, OHO MOXET OBITh KBATM(DHUIIMPOBAHO KaK «Tpy0o HeocTopoxHOoe» [10; 119].

Takum 00pazom, ompeeNieHne poja HEOCTOPOKHOCTH MOBEJCHNUS TIOTEPIIEBIIETO MPEAIIoNaraeT ycra-
HOBJICHHE IPUYMHHOM CBSI3M C HACTYIMBILIMM BPEIOM U NPOTUBONPABHOCTH B AEHCTBHUAX JAHHOTO CYyOBEKTa
npasa. [y onpeneneHus CTENEHU IPyO0OH HEOCTOPOKHOCTU HanboJee CYIECTBEHHBIM SIBISCTCS IPaBUIIb-
HBIH aHaMU3 (pakTHUECKOM 00CTAaHOBKH, B KOTOPOW OBUT IPUYUHEH BPE/I.

C ydeTroM yKa3zaHHOW OOBEKTUBHON OOCTaHOBKH M CIEHU(PHUKH CYOBEKTHBHOTO 3JIEMEHTA MOBEICHHUS
MOTEPIIEBIIETO Ipy00 HEOCTOPOKHBIE ACHCTBHS IMOCIEAHEr0 MOTYT OBITh HOAPA3AEICHBbI MO CIEAYIOMINM
TpPEM CTETICHSM:

I cTrenens — nmoTepneBIINii 3HAET O CYIIECTBOBAaHUM ONACHOCTH MPUYMHEHUS Bpena WM MHOTO yMale-
HUS ero Onar, Ho, TeM He MeHee, HeIOCTaTOYHO SICHO OCO3HAEeT BO3MOXKHBIE [TOCTIECACTBUS CBOETO OBEACHUS
B TOM WJIM IPYyTOH KOHKPETHOH oOcTaHOoBKe. /s rpy0oit HeocTOpoKHOCTH | cTenmeHn XxapakTepHo, 4TO T0-
TEpPIIEBIINH, TOMYyCTUB OMNpeeIEHHOE HapyIIeHNE, OKa3bIBAETCS B COCTOSHUU HCIIyTa WM PAaCTEPSIHHOCTH H,
Tepsist IPaBIWIIbHYI0 OPHEHTHUPOBKY B OKPY KAIOIIEH NeHCTBUTENLHOCTH, IPEANPUHUMAET AEHCTBUSA, KOTOPBIX
OH HUKOTZAa Obl HE COBEPIIWI, HAXOSICh B CIIOKOMHOM COCTOSIHAHU. YenoBeK HaYMHACT METaThCs, Je30PHUEH-
THUPYET CBOMM MOBEICHUEM BOJIUTENS, KOTOPBIM NMPUHUMAET MEpBl K JUKBUAAMH (HOpPMHpPYIOLIEHCs aBa-
puiiHOI oOcTaHOBKH. Hepenko moTeprneBIne, yXols OT OJAHOTO MCTOYHHKA MOBBIIIEHHOH OMAcHOCTH, Ha-
TAJIKUBAIOTCS HA APYTOH, TMOO0 OT PacTepsSHHOCTH MaJaloT, B Pe3yJIbTaTe Yero MOJy4aroT TeJCCHbIC TOBPEK-
JICHUs BHE HETIOCPEICTBEHHON (MEXaHUYECKON) CBA3M C HCTOYHHUKOM IIOBBIIIEHHOH OMMaCHOCTH.

II crenens rpy0oif HEOCTOPOKHOCTH XapaKTEPU3YeTCsl TEM, YTO MOTEPIEBLIMI 3HAET U OCO3HAET BO3-
MOKHOCTH HACTYIUIEHHS M3BECTHBIX OTPHILIATENBHBIX MOCIEACTBUN CBOMX ACHUCTBUI NMpU HATUYHU ONpEne-
JICHHBIX YCJIOBHH, HO IOJIaraeT, YTO 3TH MOCIEICTBHUA HE HAcTymAT. JlaHHas cTerneHb rpy0oil HEOCTOPOXKHO-
CTH TIOTEpIEBIIEro ABISAETCS HanboJee pacpOCTPaHEHHOI, YacTo BCTpedaromeicss B (akTax NMpUUUHEHUS
Bpe/1a UCTOYHUKOM MOBBIIIEHHONW OMACHOCTH.

III crenens rpy06oli HEOCTOPOKHOCTH XapaKTEPU3YETCS TEM, YTO MOTEPIEBILUI 3HAET U OCO3HAET BO3-
MO>KHBIE TIOCJIEJICTBUS €r0 MOBEACHUS B CIOKHBIIUXCS OOCTOATENBCTBAX U, TEM HE MEHee, MpeJHAMEPEHHO
UTHOPHUPYET UX, XOTS U HE JKeNaeT HACTYIUICHHUs] MMYILECTBEHHOrO BpeAa WM yMajieHus: UHbIX Onar. Ilo-
CJICIHUM U3 yKa3aHHBIX MOMEHTOB («HEXeJIaHHEeM») rpy0asi HEOCTOPOKHOCTD OTJIMYACTCS OT YMBICHA, MIPH
KOTOPOM JIMILIO JKeJIaeT HACTYIUICHUS ONPEAeIeHHBIX OCIEICTBUI. B TakuXx cirydasx mOBeICHHE TOTEPIIEB-
IIMX HE TOJBKO CIOCOOCTBYET, HO, MO CYIIECTBY, SIBJSIETCS IPUYMHON BO3SHHKHOBEHHUs Bpena. [ pyOast He-
octopoxHocTh 11l cTemenn nenmkoM 0ocBoOOKAAET BiAAENbLEB MCTOYHMKOB IOBBIIIEHHOH OMNACHOCTH OT
OTBETCTBEHHOCTH.

I'py0ast HeocTOpokHOCTD | M3 yKa3aHHBIX CTeNeHel JOKHA, Kak MPaBUIlo, BiIeYb 3a CO00M yCcTaHOBIIe-
HUE CMELIaHHOW OTBETCTBEHHOCTH, a III — momHoe ocBoOOXAeHHE OT 00sS3aHHOCTH BO3MELICHHUS Bpela.
Yro xe kxacaercst rpy0boii HeoctopoxHocTd Il cremeHu, To OHa, B 3aBUCHMOCTH OT KOHKPETHBIX 00CTOS-
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TEJILCTB JIeN1a, MOXKET ObITh OCHOBAaHHEM U K MOJHOMY OCBOOOXKICHUIO IPUUMHHUTEIS BpeAa OT 00S3aHHOCTH
€ro BO3MEIIEHHUS U K YCTAaHOBJICHUIO CMEIIAaHHOW OTBeTCTBEHHOCTH [11; 86].

Taxum 00pa3oM, INIaBHBIM YCJIOBHEM NPHU ONpPEAEICHUH JINIA, OTBETCTBEHHOTO 32 Bpel (MpUYNHUTENS
WM TOTEPIEBLIECT0), BO3HUKIIUM BCIEACTBUE NeWCTBUs (0e34eHCTBHU) CaMOro MOTEPHEBIIETO, HOJIKHO
OBITh HE ICUXUYECKOE OTHOLIEHUE ITOCIEAHETO K CBOEMY ITOBEICHHIO, 8 BHELIIHNE IIPOSBICHUS €T0 ICUXHYe-
CKOI1l NesITeNbHOCTH, KOTOPBIE B COOTHOLIEHUH C BUHOBHOCTBIO MJIM HEBUHOBHOCTBHIO MPUYMHUTENS U OIpe-
JETSII0T, Ha KOTO M B Kakoil Mepe OynIeT BO3JIOXKEHO OpeMs MMYILICCTBEHHOH OTBETCTBEHHOCTH B Ka)KAOM
KOHKPETHOM CITy4ae.

PaccmatpuBas Bompoc 0 3HaUY€HUH BHHBI MOTEPIIEBIIETO B CIy4asX NPUYHMHEHHUS €My BpeAa Biajeib-
L[€M UCTOYHHMKA TOBBIICHHONW ONacCHOCTH, HEOOXOANMO OTMETUTD, YTO YMBILIJICHHOE MOBEICHUE ITOTEPIICB-
miero (Takyke HENpeoJOoIMMasi CHjla) SIBJISIETCSl aOCOMIOTHBIM OCHOBAaHHEM K MOJTHOMY OCBOOOKICHHUIO BIIa-
JieJIbI1a UCTOYHHKA MTOBBIIIEHHOHN OIaCHOCTH OT 0053aHHOCTU BO3MEIIEHUS IPUIMHEHHOTO Bpea.

IIpoctas HEOCTOPOKHOCTH B MOBEJACHUH MOTEPIEBIIEI0 HE UMEET HUKAKOTO 3HAUEHUsI AT PELIEHUs BO-
mpoca o Bo3MeleHny Bpeaa B mopsiake cT. 931 ['K. Takas BuHa moTepneBmero puIniecky 0e3pa3iudHa.

I'pybast HEOCTOPOKHOCTH IOTEPIIEBIIEIO SBISETCS OTHOCHTEIBHBIM OCHOBAaHHEM K OCBOOOXKICHMIO
BJa/leblla MICTOYHHKA MOBBIIIEHHOM OMAaCHOCTH OT BO3MEILIEHHS MPHUYMHEHHOTO UM Bpena. OHa OKa3bIBaeT
pa3nu4HOE BIMSAHWE Ha PacCMaTPUBACMBIN NEMUKT B 3aBHCUMOCTH OT PAa JOMOJHHUTENIBHBIX (DaKTOpOB.
Tak, ecnu B IpUYMHEHNUHU Bpella €CTh BHHA BIaJeiblla HCTOUHUKA MOBBIIMIEHHOW ONAcCHOCTH, NP HaTHMYUU
rpy00ii HEOCTOPOKHOCTH MOTEPIIEBIIETO CY/ JOJDKEH JIMIIb YMEHBIINTh pa3Mep BO3MEIICHHUS, B 3aBUCUMO-
CTH OT cTeneHu BUHBL. [Ipu rpy0oif HEOCTOPOKHOCTH MOTEPIEBILIETO H OTCYTCTBHH BHHBI BIaJleNIblla HCTOY-
HUKa MOBBIIIEHHON OMAaCHOCTH CYJl HE TOJIBKO JOJKEH YMEHBIINTH pa3Mep BO3MEIICHH, HO U BIPaBe MOJI-
HOCTBIO OCBOOOJIUTH NMPUUUHUTEIIS BPela OT OTBETCTBEHHOCTH, €CIIM 3aKOHOJATEIbHBIMU aKTaMH HE IIPemdy-
cMoTpeHo nHoe. OJHO U3 TaKMX UCKIIOUEHUH mpeaycMmarpuBaeTcs camuM ke ['K: mpu mpuumHeHuu Bpena
YKU3HU U 3[I0POBBIO T'pakJaHMHA MOJHBIA OTKa3 B BO3MELICHUH BpEla HE IOy CKAETCsl.

VMy1iecTBEHHOE NOJI0KEHUE IPUIMHUTENIS BpEla MOXKET OBITh YYTE€HO CYAOM:

a) JIUIIb B TUTaHE YMEHBIIICHUS pa3Mepa BO3MEIEHHs, HO He 0CBOOOXIEHHUS OT OTBETCTBEHHOCTH;

0) TonmbKO TOTIA, KOTJa Biajesiel] HCTOYHHUKA MOBBILICHHON OMAaCHOCTH SIBIISICTCS TPaXIAHMHOM, HO HE
FOPUAHYECKUM JIULIOM;

B) B JICHCTBUAX BIaEIbIIa OTCYTCTBYET yMbIcen (1. 5 cT. 935 T'K).

HenpaBomepHoe 3aBnazieHle HICTOYHUKOM MOBBIILICHHOH OMACHOCTU KaK OCHOBaHHE OCBOOOKACHUS OT
OTBETCTBEHHOCTH OBIJIO MEPBOHAYAIFHO NMPU3HAHO MPaBONPUMEHHUTENIFHON MPAKTUKOM, a B HACTOALIEE Bpe-
Ms TIOJTY9HJIO 3aKperuieHne B 3akoHe. CormacHo HopMe 1. 3 c¢T. 931 'K Biamener ncTOYHHUKA TTOBHIICHHON
OIMaCHOCTH HE OTBEYAeT 3a Bpell, IPUYMHEHHBIM 3TUM UCTOYHUKOM, €CJIH JOKaKET, YTO UCTOUYHUK BBHIOBLT U3
ero obnanaHus B pe3yibTaTe MPOTHBONPABHBIX ACUCTBHHA Apyrux aul. OTBETCTBEHHOCTH 3a Bpel, MPHYH-
HEHHBII NCTOYHHKOM IOBBIIIEHHOW OMACHOCTH, B TAKUX CIy4asX HECYT JINIA, IPOTUBOIPABHO 3aBJIaJCBIIHE
M. Kak BugHO, nannas Hopma ['K 3akpenuia mprHIXIT OTBETCTBEHHOCTH (PaKTHYECKUX MPUUMHUTENEH, He-
MPaBOMEPHO 3aBJIQJICBLUINX MCTOYHHKOM IOBBIIIEHHOH OMAacHOCTH, MO MpaBUiIaM 00 OTBETCTBEHHOCTH 3a
Bpe, IPUYMHEHHBI HCTOYHUKOM IMOBBIIIEHHOW OMacHOCTH. Eciu Hapsiy ¢ MpOTUBONpPaBHBIM MOBEACHUEM
TPETHUX JINI] BHIOBITHIO MCTOYHHUKA MOBBIIIEHHON ONACHOCTU CIIOCOOCTBOBAJIO U BUHOBHOE IIOBEIEHHE €TI0
BJazeNnbla (HampuMep, HEeHaaJe)Kallash OXpaHa, OCTABJICHHE KIIIOYEH 3aKUTaHus B 3aMKe aBTOMOOMIISL
U T.1.), TO OTBETCTBEHHOCTh 332 MPUYHMHEHHBIH Bpel MOXET OBbITh BO3J0XKEHA KaK Ha JIMIO, HEIPaBOMEPHO
HCIOJIb30BaBIIIEee NCTOYHUK TOBBIIIEHHONW OMACHOCTH, TAK U HA €r0 Bialenbla. B 9ToM ciydae Ha KaKaoro
13 HUX OTBETCTBEHHOCTH 3a BPEJ BO3JIaraercs B JI0JIEBOM IMOPSAIKE, B 3aBUCUMOCTH OT CTETIEHH BHHBI KaX-
noro [2; 355].

Kpaiinsis Heo0X0AUMOCTb KaK COCTOSIHHE, ITPU KOTOPOM NMPHYMHEHHE Bpeaa MOTepIEeBIIEMY HE CUMTA-
€TCsl IPOTHBOIIPABHBIM M TPU HAJHMYUU KOTOPOTO CYJ C YUETOM OOCTOATEIHCTB Jejia MOXKET OCBOOOIUTH
MPUYMHUTENS Bpela OT 00SI3aHHOCTH BO3MECTUTH BpeJ MOJIHOCTHIO WIIM YaCTHYHO, B IIOJIHOW Mepe pacmipo-
CTpaHsETCs ¥ Ha IPUYMHEHUE BpPela HCTOYHUKOM MOBBIIIEHHON onmacHOCTH. HampuMep, o4eHb 4acTo BO U3-
OexxaHue Hae3/a Ha MENIeX0A0B WM CTOJIKHOBEHUS C APYTMMHU aBTOMALIMHAMY BOAUTEIN CO3HATEIBHO UAYT
Ha MPUYUHEHHE Bpeia MHBIM JHIaM. B oHUX caydasx cyAbl pacleHHUBAIOT UX JEHCTBHUS KaK COBEPILEHHBIE
B COCTOSIHUM KpailHeli HeoOXOAMMOCTH, a B APYI'MX — KakK MPUYMHEHHE Bpeda MCTOYHHKOM IOBBIIICHHON
OITaCHOCTH, YTO BIICYET Pa3HbIE IPABOBBIE ITOCIICACTBHS.

Ecnu Bce ycnmoBus A7l IpU3HAHUS COCTOSHHS KpaiHeH HeoOXOAMMOCTH HAaJHIO, B TOM YHCIIE Hame-
PEHHOCTh AeMCTBUHN JHIA, TPUUNHUBIIETO BPEl, TO HE UMEET 3HAUEHNUsI, YeM KOHKPETHO MPUYHUHEH Bpel —
HMCTOYHMKOM HOBBILIICHHONW OMAacHOCTH WM HeT. [laxke eciu Bpea NPUYMHEH MOTEPIEBIIEMY OCOOBIMH Bpe-
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JOHOCHBIMHU CBOWCTBaMH HMCTOYHHKA IOBBIIICHHOW OMACHOCTH, HO B COCTOSHHU KpaifHeil HeoOXOAMMOCTH,
JOJDKHBI IPUMEHAThes npaBuia ctT. 920, a ve ct. 931 'K [2; 354].
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H.B.TysikoBa

KaparaHauHckuii rocyaapcTBeHHbIN yHuBepeuTeT um. E.A.BykeToBa

CUCTEMA IIEHHOCTEH B COBPEMEHHOM MCJAMCKOM OBIIECTBE

Maxkanada ucnam OiHiHIY KYHOBLIBIKMAPbL JHCALIbI, OAAPObIY Wapu2am epescenepiniy Oypuvic
AMKapbLIYbIHOAzbl poni mypanvl KHcasviizan. Mynoa uciamuely Oin, emip, napacam, Ypnak
HCANLACMBIPY, MEHWIK CUAKIMbL 6ACMbL dleMeHmmepiHe HA3ap ayoapelieat. Amanean KyHObLIbIKMAp
wapueammuly 6acmvl obvekminepine camaovl. Enimizoe uciam OiHiHIY JHCAHRBIDYLL, OHLIH
KYHOBLILIKMAPLIHGIY — KAUMa — opanybl — MYCbLIMAHOLIK-KYKbIKMbIK — MaOenuemmiy — Koamed
Kaoicemminiein 0anenoen omulp.

In this article certain values of Islam are observed. The norms of shariat are based on providing
regular function of Islam by protecting it. This article gives the characteristic of the bellowing basic
Islam values such as religion, continuation of generation property. Mentioned above values consider
to be main objects of protecting shariat. Islam revival in our country, returning to its values bring an
attention to the question on a recognition of some the parties of musulman-legal culture including
about their legislative fastening.

B cootserctBum co cr.1 Koncturymuu PecniyOnuku Kazaxcran denoBek, ero mpasa U CBOOOIbI SBIIS-
FOTCSI BBICIIIEH TIEHHOCTHIO. [[eHHOCTH, KaKk U3BECTHO, €CTh Mepa 3HAYNMOCTH 00BEKTOB OKPYIKAIOIIETO MUpa
JUIS 4eJIOBEKa, Kilacca, TPyIIbl, obriecTsa B meiaoM. OHM ONpenesstoTcs He CAaMUMU X CBOWCTBaMH, a BO-
BJICYCHHOCTHIO B Cepy YCIIOBEUYECKOH NesATeILHOCTH MHTEPECOB M MOTPEOHOCTEH, COIMAIBHBIX OTHOIIIC-
HUH. PaznnyaroT MaTepuaibHble, OOMECTBEHHO-TIOINTHIECKHE U TyXOBHBIC IIEHHOCTH [ 1; 487].

OCHOBHBIC ITEHHOCTH TOTO HJIM WHOT'O Hapoja HaxOoIsAT CBOC MPHU3HAHNE M 3aKPETUICHNC B BAXKHEHIITUX
¥ OCHOBOITOJIATAIONUX JOKYMEHTAX WM UCTOYHHKAX. TaKOBBIMHU SIBISIFOTCSI CBETCKO-TIpaBoBhie (KoHCTHTY-
11, OCHOBHBIE TIPUHIIUTIBI), penurno3Hble (bubmus) u penurnozno-npasossie (Kopan) ucrounuku. Mmernno
B HHUX B Pa3HOOOPa3HBIX (hOpMaxX HAXOIAT CBOE 3aKPEIUICHHUE Pa3TNIHbIC IICHHOCTH.

B cBOEM BBICTYIJIEHHH HA CHE3J€ MUPOBBIX M TPaJWLIMOHHO-HAIMOHANIBHBIX penurui [Ipesnnent Ka-
3axctana H.Hazap6ae otmernn: «EcTh HEOCTIOPUMBIE BEMKUE [ICHHOCTH, HUKAK HE CBSA3aHHBIC C MaTEpH-
AITBHBIM OJIarOIIOIYYHEM, KOTOPBIC HaBCETNa OCTAHYTCS IS YeJIOBEKa MPHOPUTETHHIMUA M OCHOBOTIOJIATAf0-



