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The recovery of alimony for the maintenance of minor children
in Kazakhstan: problems of enforcement of judicial acts

The article deals with the problems related to non-performance of executive documents on recovery of
alimony for the maintenance of minor children and legal measures of compulsory execution applied by
bailiffs for recovering alimony. The author carried out a comparative and legal analysis of laws regulating the
maintenance obligations of parents in Kazakhstan and foreign countries and the review of foreign experience
on recovering alimony aimed at improving the legal mechanism on the effect on maintenance non-payers in
Kazakhstan is given. As a result of the study, the author found out the reasons for the non-enforcement. of
judicial acts on alimony recovery for the maintenance of minor children in Kazakhstan. The effective legal
measures on improving the mechanism for the recovery of alimony in order to protect the child's right to get
maintenance from his parents were proposed as well.

Keywords: children of minority age, maintenance, maintenance obligations of parents, alimony recovery, ju-
dicial acts on alimony recovery, enforcement of judicial acts.

After the court decision enters into legal force within three working days or the return of the case from
the higher court, the trial jurisdiction writes out the writ of execution and, on its own initiative, sends the
executive document for execution to the competent justice agency on territoriality no later than the next
working day from the date of its extract (Article 241 of the Civil Procedure Code of the Republic of
Kazakhstan). Also, if the debtor doesn’t plead at fixed time, the judge issues to the recoverer a sealed court
order to be presented to the competent justice agency at the debtor’s place of residence (Article 143 of the
Civil Procedure Code of the Republic of Kazakhstan).

The procedure for the recovery of alimony is regulated by the Law of the Republic of Kazakhstan «On
Enforcement Proceedings and the Status of Court Bailiffs in the Republic of Kazakhstan» of April 2, 2010
Ne 261-1V as well as by the Order of the Minister of Justice of the Republic of Kazakhstan «On approval of
the list of types of wages and (or) other.income from which the alimony for the maintenance of minor chil-
dren is withheld» of December 24, 2014 Ne 372.

In accordance with the Law of the Republic of Kazakhstan «On Enforcement Proceedings and the Sta-
tus of Court Bailiffs in the Republic of Kazakhstan», the recovery of alimony is classified as «socially signif-
icant» (paragraph 9-1 of Article 1) because children, mothers, disabled parents and spouses need financial
support.

The executive documents issued on the basis of decisions on the recovery of alimony «are in force all
the time for which payments are made» (Part 3 of Article 11).

Today the relevance of'the research work is of great importance in society, since, according to official
data, more than 350,000 children in Kazakhstan need child support. Debts on alimony are 1.8 billion tenge.
For last three years, more than 13000 debtors were denied the right to leave the country and drive automo-
biles. 25000 people are persistent non-payers of alimony [1].

In Kazakhstan, for the last five years, an extensive state policy has been implemented to protect the
rights of children who need financial support from their parents. The Departments for the implementation of
judicial acts carried out various activities in each region aimed at the effective recovery of alimony: the ac-
tions are aimed at persuading non-payers to manifest in them a sense of conscience to pay their debts. The
General Prosecutor Office of the Republic of Kazakhstan has created an Internet service «They are being
sought by children», where there are names and faces of people who evade paying the maintenance of their
children. The Committee for the Enforcement of Judicial Acts created the Single Register of Debtors, i.e.
information about debtors is posted on the official Internet resource of the Ministry of Justice.

In accordance with Article 34 of the Law «On Enforcement Proceedings and the Status of Court Bailiffs
in the Republic of Kazakhstany, if a debtor fails to perform the enforcement document on recovery of alimo-
ny without a clear reason, then the bailiff, in case of debt, directs to the court the idea of a temporary prohibi-
tion to grant licenses, permits and special rights to the debtor, as well as the suspension of the granted licens-
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es, permits and special rights given earlier to the debtor. For example, the validity of driver's licenses of
debtors is suspended.

According to Article 33 of the Law, the bailiff decides on a temporary restriction on debtor’s departure
from the country for failure to perform the enforcement documents on the recovery of periodic payments
more than three months.

Despite taken organizational measures, the improvement of the work of state bailiffs and the introduc-
tion of private enforcement’s institution and the problem of non-receipt of alimony remains very urgent and
requires constant attention.

The General Prosecutor’s Office of the Republic of Kazakhstan said: «There are three categories of al-
imony non-payersy.

The first category consists of people those who want to pay alimony, but can not. They are so-called
«honest» debtors. They do not pay for objective reasons: they can not find a job.

The second category consists of people who can pay alimony, but they don’t want to do.it. They reduce
incomes and do the falsification of documents.

The third category of people evading the payment of alimony consists of those people who do not want
and can not pay. They are so-called «bad» debtors. As a rule, they keep an immoral way of life. They are
drug addicts, alcoholics, homeless people [2].

The main problem of non-enforcement of judicial acts on the recovery of alimony is a lack of debtor’s
property including money, securities or income, which can be levied, and all measures/provided by the judi-
cial executor to identify his property or income are unsuccessful. Debtors make their property to other people
and as a result, the court bailiffs have nothing to recover from them. Having got the court's decision on the
enforcement of maintenance obligations, the debtor refuses to suppert the child, arguing it with his difficult
financial situation, illness or having children in his next marriage. In such cases, according to Part 3 of Arti-
cle 169 of the Code «On Marriage and Family», if the person, obliged to pay maintenance for the period dur-
ing which the recovery of alimony was not performed, did not work or didn’t present documents confirming
his earnings and other income, then the maintenance debt is determined on the basis of the average monthly
wage in the Republic of Kazakhstan at the time of debt recovery.

If there are the maintenance arrears as a result of debtor’s evasion from his payment, then a penalty is
charged for the amount of debts in accordance with Article 353 of the Civil Code of the Republic of
Kazakhstan. According to Article 171 of the Code of the Republic of Kazakhstan «On marriage and family»,
a debtor is obliged to pay a penalty to the recipient of alimony in the amount of one tenth of a percent of
unpaid maintenance for each day of delay under a court decision.

According to the information of the Ministry of Justice of the Republic of Kazakhstan, 213 000 court
decisions on recovery of alimony. are on.execution of judicial executors in 2016. «Approximately 50 000 ex-
ecutive documents on recovery of alimony are paid by the debtors themselves, nearly 40 000 executive doc-
uments or 20% are problematic as the debt isn’t paid for more than three months and more than 14 000 of
alimony are not paid at all» [3].

An effective mechanism for affecting on alimony non-payers was the strengthening of the liability of
debtors on maintenance payments. In order to improve the mechanism for recovering alimony, the Law of
the Republic of Kazakhstan «On introducing amendments and additions to certain Legislative Acts of the
Republic of Kazakhstan .on improving enforcement proceedings», of January 15, 2014, was adopted. Article
136 of the-Criminal. Code (currently inoperative) excluded the subjective concept «malignance» of commit-
ted acts for failure to fulfill obligations in paying for the maintenance of children or disabled parents and the
sanction was amended, i. e. imprisonment for up to two years was issued.

Also, the sanction of Article 524 of the Code on administrative violations (which has now become
invalid) was upgraded, which provided a penalty for individuals in the amount of ten to twenty monthly
calculation indices, or administrative arrest from five to ten days for non-compliance with the requirements
of judicial acts.

The current Criminal Code of the Republic of Kazakhstan of July 3, 2014, in article 139 allows the bail-
iffs to bring a debtor to criminal liability by restricting freedom for up to two years or by imprisonment for
the same term for alimony non-payment for more than three months.

This measure is quite effective. 61 alimony non-payers were convicted in 2015. Due to measures taken,
the number of documents for which alimony is not paid at all, was reduced from 15 thousand to 3.5 thou-
sand [4].
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For failure to comply with a court decision, the Code on administrative violations provides for liability
in the form of a fine for individuals in the amount of ten monthly calculated indices or administrative arrest
up to five days (Article 669). Only in Almaty city in 2016, 96 debtors were brought to an administrative re-
sponsibility and more than 20 people were subjected to an administrative arrest [5]. In Astana city in 2016,
288 debtors on child support were brought to administrative responsibility, 214 debtors were fined and 72
debtors were brought to responsibility by administrative arrest up to five days [6].

Also, one of the problems in this area is the recovery of alimony from debtors deprived of parental
rights to support children who live in state institutions. Failure to enforce judicial acts is related to the fol-
lowing reasons: debtors do not work, misuse alcohol and do not have any money to support children. These
children, whose parents are deprived of parental rights, do not have the opportunity to receive funds from the
state compared with orphans and invalids who receive monthly benefits. Having no money, children.suffer
with living parents. The way out of this situation could be the development of a Republican.alimony fund for
children living in orphanages. The state would pay benefits to children from the fund, and later, debtors who
are deprived of parental rights, would be recovered debts in favor of the state in recourse. Thus; on reaching
the age of majority, orphanage children would have the initial material base necessary for entering the educa-
tional institutions, buying a house, etc. [7].

«Having got a court decision on the performance of maintenance obligations; the debtor refuses to sup-
port the child, giving reasons for his difficult financial situation, illness or children in another marriage», Yu.
Pushkaryov says, who is the head of the regional chamber of private bailiffs of the Karaganda region. Until
today, there is no real legal mechanism for identifying a true income of the debtor. The legislation does not
provide for the establishment of hidden income and property of maintenance payers.

Now the main reasons for non-performance of the documents in this category are:

— debtors do not have a permanent place of work;

— debtors hide incomes artificially making them low, including official documents of the employer;

—1t1s difficult to find the debtor's residence, etc.

«1551 proceedings on the recovery of alimony were registered in 2015 in Karaganda region. For today,
the number of proceedings on the recovery of alimony which are executed by bailiffs is 7834. The enforce-
ment documents of this category are increasing daily, that is, the number of enforcement documents has risen
to 6283 proceedings in comparison with the same period» [8].

Based on international experience, the need to create the Republican Aliment Fund was discussed for
many years and was proposed to the Government. However, last year the Government refused to create an
alimony fund because of the economic crisis in the country [6].

The next way out of this situation prosecutors see in assisting in debtors’ employment who are in ar-
rears on alimony. Such a measure is practiced by the prosecutor's office of the Kazybek bi district of Kara-
ganda city. In order to employ debtors, the district prosecutor's office together with the Karaganda job center
and bailiffs conducted an action of vacancies for citizens who are debtors according to enforcement proceed-
ings on recovery of alimony. 25 debtors applied for a job and they were given referrals for permanent em-
ployment in a city organization [8].

Also, the Prosecutor's Office of Astana city plans to employ more than 400 maintenance debtors into
construction companies [9].

Today, in accordance with Article 139 of the Code «On Marriage and Family» of December 26, 2011,
the amount of alimony collected monthly for the maintenance of underage children is: one child is one quar-
ter,.two children is one third, three and more children is half of earnings and (or) other parents’ income. If
the parent’s monthly earnings are minimal, the amount of alimony will be only 6000-7000 tenge per month.
This sum does not allow ensuring fully the material needs of the child, especially under the current economic
conditions in the country. In this regard, it is proposed to change the system of alimony payment «by deter-
mining their minimum fixed amount as well as introducing ways of payment giving by goods and different
services (clothing, vouchers, etc.)» [10]. In accordance with Article 181 of the Family Code of Ukraine, ali-
mony is paid in the proportion of a percent of parents’ income or in a fixed amount of money. «The percent
of earnings (income) of a mother, a father, which will be recovered as child support, is decided by the court.
If child support is collected for two or more children, the court determines a single percent of mother's (fa-
ther's) earnings (income) for their maintenance, which will be collected until the older child reaches the age
of majority». At the same time, the Code establishes a minimum amount of alimony per child «not less than
30 percent of the subsistence minimum for a child of the same age» [11].
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Exacerbating the problem is that it is difficult to recover alimony from debtors who have moved to a
permanent place of residence in countries far abroad. Kazakhstan ratified the Convention on the international
procedure for the collection of children support and other forms of family maintenance and the Protocol on
the law applicable to maintenance obligations, done in the Hague on November 23, 2007 [12]. If agreements
on legal assistance with foreign countries are not concluded, the situation is escalated and it will be difficult
to collect arrears on alimony. In such cases, we should pay attention to the legislative practice of foreign
countries. For example, in Ukraine «if a debtor leaves for permanent residence in a state with which Ukraine
does not have an agreement on legal assistance after the entry of the court decision into legal force, accord-
ing to which alimony is collected from one of the parents, he may be collected child support for the whole
period until the child reaches the age of majority by the court decision before his departure from the territory
of Ukraine» (paragraph 6 of Article 181 of the Family Code) [11].

Unlike the Kazakh legislation, maintenance obligations in foreign countries (the United States of Amer-
ica, Italy, Germany, France, etc.) do not end with the death of an obligated person, they are inherited‘and
burden the property of the debtor's heirs on alimony. Heirs are obliged to pay maintenance from the amount
of inherited property.

We believe that it is also necessary to pay attention to the foreign experience on the effective
mechanism for recovering alimony. For example, in foreign countries there are gradations of the child's age
for reconsidering the amount of alimony as his needs grow. This method of calculating the amount of alimo-
ny is considered more appropriate if compared with our legislation. You know, the'child’s needs do not meet
the amounts of alimony for today when, for example, buying school uniform and-school supplies.

In foreign countries, parents have to provide financial support to their children ensuring them with a liv-
ing wage and a normal average standard of living if financial resources are available. If this obligation is not
fulfilled, a third person has the right to buy the necessary clothes for a child and give them to his parents re-
covering the cost of the things from them. The third person should buy clothes at a retail price, based on a
current situation taking into account the possibilities of the child's parents [13; 22]. Also, in many American
states, for example, medical expenses must be included in childcare costs and in some American states par-
ents must pay for college fees [14; 71].

In Germany, the amount of alimony depends on the income of alimony payer, i.e. the parent. The higher
his income is, the higher the amount of alimony-is, which is calculated according to a special table. The in-
come of a parent with whom the child lives is'not taken into account.

The amount of alimony must correspond to the standard of living in the place of residence. If the stand-
ard of living is comparable with the standard of living in the receiving country, then alimony will be paid
fully on the basis of the Dusseldorf table. Ifit is lower, then the amount of alimony will be reduced accord-
ingly [15].

Under Italian law, parents must maintain their child based on their abilities, professional skills and
housekeeping skills. «If parents are not able to support their children, the obligations are performed by their
ascendants. Moral and emotional harm, suffered by the child from the scarcity of the maintenance, may be
recovered from a dishonest parent» [15].

In Hungary, when determining the amount of alimony, the following factors are taken into account: the
actual needs of the child, income and property status of each parent [16; 81].

In some foreign countries, if a parent evades from the obligation to pay alimony, the state assumes this
obligation-by creating an alimony fund and paying the benefit from the state budget. For example, an alimo-
ny fund has been created in Poland and its funds are formed at the expense of amounts collected from per-
sons obliged. to‘pay alimony, grants from the budget, voluntary funds and other sources. The Social Insur-
ance Office disposes the resources of the fund. Payments are made to children who have been awarded ali-
mony by the court decision, but its execution is difficult [ 15].

If a parent evades his obligation to pay alimony, the state assumes the obligation to maintain the child in
some foreign countries. For example, in European countries and in the United States it pays benefits to par-
ents who do not get alimony for a certain period of time. Thus, when a parent avoids paying maintenance,
the state assists a parent to support a child. For example, according to clause 8 of Article 181 of the Family
Code of Ukraine «if the place of residence or the location of parents is unknown, or they avoid paying
maintenance or are unable to support a child, the child is granted a temporary state allowance, taking into
account the financial situation of the family in which the child is brought up. The payment of the temporary
state allowance is carried out at the expense of the State Budget of Ukraine. The amount of the temporary
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state allowance granted to the child is subject to recovery from the payer of alimony to the State Budget of
Ukraine judicially» [11].

In Russia, the issue of introducing a state minimum standard for alimony is being discussed, which is
proposed to be calculated as a percentage of the official subsistence minimum. The amount of the minimum
standard of alimony is determined in each territorial entity of the Russian Federation on the basis of the
child's subsistence minimum in a region. When assigning the amount of alimony, the children’s needs and
parent’s ability should be taken into account. There should be an individual approach to each case, taking
into account all circumstances contributing to the payment of alimony [17, 18].

Analyzing current problems of the enforcement of judicial acts on recovery of alimony for the
maintenance of underage children in Kazakhstan, we come to the following conclusions:

1. The current legislation of the Republic of Kazakhstan nowadays has upgraded the debtor’s liability
(administrative, criminal) for payment of alimony, but it does not encourage parents to fulfill maintenance
obligations for supporting children. Facts of non-enforcement of judicial acts prove this according to the
information of the General Prosecutor's Office of the Republic of Kazakhstan, the Ministry of Justice of the
Republic of Kazakhstan. Priority of the child’s interests requires the use of strict measures towards the
parent, who avoids paying alimony for the maintenance of his minor child.

2. It is necessary to develop the measures on recovering the alimony. As such measures, it is proposed
the banks to deny a loan to the debtors of the alimony on supporting the child.

3. Bringing the debtors to administrative and criminal responsibility is a reasonably effective mecha-
nism for influencing on non-payers of alimony. The statistics showed that after receiving the news about
sending the case papers to initiate a criminal case, malicious defaulters pay their debts. However, there is no
real use from the imposition of sanctions (fine, arrest, restriction of freedom, imprisonment) to the former
family, especially to the child. It would be better to impose a sanction by correctional labor (or work with a
probationary period) and to recover the income from this work not'in favor of the state, but in favor of the
child.

4. If it is impossible to find the location of the person obliged to pay alimony, so he is put on the wanted
list by the court. The same situation is when a debtor-has no income and there is no possibility to execute a
judicial act on recovering the alimony for children’s maintenance as a debtor has no property which can be
levied execution upon. In such cases, the recovery of alimony is not carried out, and thus, the interests of the
child are not protected. In this case, the child'needs support from the state. The way out of this situation can
be the creation of the State Alimony Fund.It is necessary to pay benefits to children living below the poverty
line, one of whose parents does not pay alimony. Thus, a monthly allowance will be paid, instead of uncol-
lected alimony. It is proposed to enact the minimum amount of the allowance for non-payment of alimony in
the amount of the child's living wage, based on his needs, into the Law.
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T'.A. Inugcosa

Ka3zakcranaa komeseTke ToJIMaran 0ajajaapasl acblpayra ajluMeHTTepai
OHIPY: COT aKTLIepiH OPBIHAAY MICeJIesiepi

Maxkanaza KoMeneTKe ToJMaraH Oajajnapibl acblpayFa ajdMMEHTTEpAl OHIIPY 'Typaibl aTKapyLIbUIBIK
KYKAaTTapJblH  OpBIHAAIMAybIMCH  OaillaHBICTBI  JKOHE “@iMMEHTTepAi  oHuipy  OoibIHINA  COT
OpBIHIAyLIBIIAPBIMEH KOJIIAaHBUIATBIH MOKOYPIi OpBbIHIAY/bIH KYKBIKTBIK, IIapaiapbl Typajbl Macelesep
KapacTelpblIabl. ABTOp KasakcTaHia jkoHe IeTeseple ara-aHalapiblH alMMEHTTIK MiHAeTTeMeNepiH
PETTEHTIH KYKBIKTBIK HOpMajapFa CaJbICTHIPMAIIbI-KYKBIKTHIK Taiaay JKyprisreH, KazakcraHma aquMeHTT
TOJEMEUTIH aTa-aHajlapfFa dcep eTy[iH KYKBIKTBHIK TETiFiH JKeTUIAIPY MakKcaThlHAA aluMEHTTepAi eHIIpY
GoiipiHIIA mIeTen TaKipuOeciHe Moy Kyprisinmi. 3epTreyiepaiH HoTmwxeciHae aBTopMmeH Kasakcrannma
KOMeEJeTKe TOJMaraH Oanmamap/bl achlpayFa alUMEHTTEPHi OHAIPY Typasibl COT aKTIIEPiHIH OpBIHAAIMAY
cebenrepi aiikbIHAANAbI. banaHblH €3 aTa-aHaJapbIHAH acblpayFa MaTepPHAIBIK KOMEK ally KYKBIFbIH KOpFay
MaKCaThIHAA aJMMEHTTepAl OHIIPYMiH KYKBIKTBIK TETIKTCpIH S>KeTUINipy OOMBIHIIA THIMAI KYKBIKTBIK
nrapanap YChIHBUIIBI.

Kinm cesoep: xaMerneTke ToIMaraH Oajaiap, aTa-aHalap/blH ATMMEHTTIK MiHACTTEpl, aTMMEHTTepAl OHAIpY,
IMMEHTTEP/Il OHJIPY Typaibl COT aKTIIepi, COT aKTLIEPiH OpBIH/AY.

I''A. UnpsacoBa

B3bickaHHe aJJMMEHTOB Ha CO/ep KaHHe HeCOBEePIIEHHOJIeTHUX
nereil B Kazaxcrane: npo0jeMbl HCTIOJTHEHHS CYAeOHBIX AKTOB

B crathe paccmarpuBaloTcs HpPOOJIEMBI, CBSI3aHHBIC C HEHCIOIHEHHEM HCHONHUTEIBHBIX JOKYMEHTOB
0 B3bICKaHNHU AIUMEHTOB Ha COJIEPIKaHUEe HECOBEPILICHHONCTHUX JICTEH, U IPABOBbIE MEPbI IPUHYIUTEIBHOTO
UCIIOJIHCHUS, NPHUMEHAEMble CyIeOHBIMH HCHOJNHUTEISIMH 110 B3bICKAHHMIO alMMEHTOB. I[IpoBenéH
CPaBHHUTENBHO-TIPABOBOI aHAlM3 TPABOBBIX HOPM, PETVIAMEHTUPYIOLIMX AJIUMEHTHBIE 00s3aTeNbCTBA
ponuteseli B Kaszaxcrane n 3apy0exxHbIX cTpaHax. [laeTcs 0630p 3apyOeXHOTO OMBITA B3BICKAaHHUS ATMMEHTOB
C HETBI0 COBEPUICHCTBOBAHUS IIPABOBOTO MEXaHM3Ma II0 BO3IEHCTBHIO HA HEIUIATENBIIMKOB aINMEHTOB
B PK. B pe3ymbraTe mpoBeAeHHOrO HCCIIENOBAHMS BBIIBICHBI NPHYMHBI HEHCHONHEHUS CyIeOHBIX aKTOB
0 B3BICKAaHUM allMMEHTOB HAa COJIep)KaHHMe HecoBepIIeHHONeTHuX neredd B Kasaxcrame. IlpemmokeHsr
3¢ QeKTHBHBIE MPAaBOBBIE MEpPHl 0 COBEPIIEHCTBOBAHUIO INPAaBOBOTO MEXaHMW3Ma B3BICKAHHS aJMMEHTOB
C LIEIIBIO 3AIHTHI IIpaBa pedeHKa Ha MOJTyYeHHE COJEP)KaHMsI OT CBOUX POJHUTEIICH.

Kniouesvie cnosa: HECOBEPIICHHOJICTHUE JOE€TH, AaJIUMCEHTBI, AJIUMCHTHBLIC 00s13aTenbCTBA pO/:[nTeneﬁ,
B3BICKAHUEC AJIMMCHTOB, Cyl[e6HI>I€ aKThl O B3bICKAHHHU aJIUMCHTOB, UCIIOJTHCHUEC CyL[CGHLIX AaKTOB.
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