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Role of international law of the internal criminal law of the CIS
countries establishing guilty responsibility in formation

The task of this article includes the analysis of basic provisions of the international criminal law and consid-
eration of single questions of its application in the Commonwealth countries. Also in article the attention 1s
paid to the questions connected with definition of a role of norms of the international criminal law infsystem
of the national legislation of countries of the Commonwealth of Independent States and the dssessment
of extent of influence of these norms on formation of internal criminal law of data of the states is given.
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Let's lay thiotgh joint efforts

new complexways socialJecological and

economic developmentwhich arebased on the principle

of social justice and thelpromiise,of the better future for all.

Ban Ki-moon

(The message on the occasion of the World day, of socialjustice on February 20, 2016)

In the report on the general debate of the 70th session“of \the“Wnited Nations General Assembly
the President of the Republic of Kazakhstan spoke «Kazakh§tan supports all initiatives directed on restora-
tion of trust in the international relations, peace and secufity ¢onselidation on the basis of international law»
[1]. Further in the performance the President of Kazakhstanj)N. Nazarbayev has emphasized that «the dan-
gerous call is represented by an erosion of internatignal law and weakening of global institutes» and by cen-
tury of the UN has suggested to develop the Plan of,the Global Strategic Initiative — 2045 which sense
would be a bringing to the world of a new frend of development on the basis of fair conditions of access
of all of the nation to world infrastructuregresources of the market, and also general responsibility for devel-
opment of humanity. We think, imporggantyplace i this strategic plan will be taken by questions of general
fight against crime. On a row with social and economic progress in modern society also growth of number
of the most serious crimes is observed.jlt is not only all-criminal (cross-border) offenses, but also interna-
tional crimes.

In spite of the purposes of the, UN in the field of the prevention of crime and criminal justice, especially
reductions of crime, mote _effective and effective law enforcement and administration of justice, respect
of human rights and fundamental"freedoms and assistance to achievement of the highest standards of justice,
humanity and professional behavior which appear in «The Vienna declaration on crime and justice: answers
to calls of the 2d'st centufy® the UN accepted on the X Congress according to the prevention of crime and
the treatment ofleffenders [2], Vienna, on April 10-17, 2000, two thousand-year world ontogenesis demon-
strates, thaf] unifortunately the mankind couldn't get rid of evil influence of crime.

Total number of the registered crimes in 2015 in comparison with 2014 has decreased on all State Par-
ties of the Commonwealth of Independent States by 7% and has made more than 3,6 million. In Belarus and
Russi@ it has decreased respectively by 7% and 12%. Rise in crime is noted in Azerbaijan and Tajikistan
for1%, Armenia and Kazakhstan — for 8%, Kyrgyzstan — for 20%, Moldova — for 30% and Ukraine —
for 19% [3]. Considerable scales gets terrorist crimes, religious extremism, illicit trafficking in the forbidden
objects (drugs, psychotropic substances, the weapon, etc.), a traffic of children, women, all this has taken
a transnational form in the last decade.

The accruing threat of such offenses demands global corrective actions, by association of efforts of all
participants of the world community. Improvement of interaction in the field of the prevention of the crimes
connected with human trafficking in territories of the State Parties of the CIS is one of the most important
directions of further accumulation of efforts of the international community on counteraction to these dan-
gerous transnational crimes [4].
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The chairman of Executive committee — the Executive secretary of the CIS, S. N. Lebedev speaking
in Vienna at opening of conference of Alliance on fight against human trafficking (on July 6, 2015) I have
spoken that «human trafficking in its various manifestations and forms continues to remain one of the most
dangerous types of a transnational organized crime» [5]. Afterwards, he has emphasized that in the State Par-
ties of the CIS the solution of safety, counteractions to human trafficking and illegal migration also remains
priority area of the cooperation based on the conventional principles and rules of international law and which
is equitable to national and regional interests.

Also all State Parties of the CIS consider fight against terrorism and extremism as one of the most
important problems of ensuring the national security and support further strengthening of interaction on this
course because the terrorism is one of the main threats to security for all world community which went be-
yond a national framework long ago and has gained the international character, became a source ofunprece-
dented danger to people pernicious to development. Today in more and more globalized werld any country,
even the most advanced, isn't capable to conduct successful fight against terrorism alone. It'obliges the wiorld
community including member states of the Shanghai Cooperation Organisation (SCO) to consolidate the ef-
forts in fight against the international terrorism and the most radical manifestations of exfremism [6).

If to follow valuable recommendations of the International scientific and“practical conference
«Improvement of Cooperation of Competent Authorities and Special Services of the‘StateiPatties of the CIS
in the Sphere of Counteraction to Modern Calls and Threats to Security» faken(pla¢e ‘on, Noyember 27-28,
2013. in Minsk, further development of regulatory legal base of thejoint,activity reégulating cooperation
of the State Parties of the CIS in counteraction to various forms of terrorismmineluding with use of nuclear,
chemical, biological and bacteriological materials is necessary, for crimes With use of information technolo-
gies, and also activization and improvement of organizational andgpractical teraction between competent
authorities and special services of the State Parties of the CIS in coumteraction of economic crime, corrup-
tion, legalization of income gained in the criminal way, idemtification and suppression of activity of
the international terrorist and extremist organizations, channélsief their financing, and also channels of deliv-
ery of the weapon, ammunition, explosives and explosive deviges prevention of use of capacity of non-
governmental non-profit organizations by the terromstyandiextremist organizations for implementation of
the activity [7].

Conferees were unanimous that all these theeats‘and calls dictate need of further building of joint efforts
on strengthening of regional stability and safety inithe ¢entext of counteraction to terrorism and a transna-
tional organized crime, ensuring the inteshational information security, settlement of migratory processes,
strengthening of boundary cooperationfand ensuring collective security in the sphere of defense on space
of the Commonwealth of Independent,States.

Increase of efficiency of interaction,of competent authorities according to the prevention, identification,
suppression and investigation_of esimes of terrorist and extremist character, identification and suppression
of activity of the organizatignsjand persons involved in implementation of terrorist and extremist activity,
and also on counteraction to finan¢ing of terrorism, criminal prosecution is also main objectives of coopera-
tion in this direction.

Among all system,of international law it would be desirable, to note the special place of the internation-
al criminal law yhich, 1s“allocated with features of sources, specificity of object of regulation, an originality
of methods and'mechanisms of regulation of legal relations.

Ensusifi@imational security, assistance to development of the international cooperation in criminal prose-
cution and fight @gainst crime, friendly the relation between the nations on the basis of respect of a principle
of equalityrandsself-determination of the people, acceptance of the appropriate measure for strengthening of
auniversal peace, are considered as one of the main tasks of the CIS countries pursuing the prime target
ofithe state — political stability, economic development for the benefit of all people. The foreign policy
of these countries which relying on the principles to maintain an international peace and safety, to take effec-
tive collective measures for prevention and elimination of a threat to peace and suppression of acts of aggres-
sion or other violations of peaceful co-existence, in consent with the principles of justice and international
law is directed to the solution of objectives, promote creating favorable conditions for further development
of social and economic life of the country.

The chosen course of the States is the Commonwealth in fight against the international and transnational
crime, and criminal prosecutions for these acts provides active use of norms of modern international law
which effectively work in this sphere. Opportunities to use norms of the international criminal law increases
every day in that measure in what in the international relations positions in questions of fight against crime
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and criminal prosecution are more and stronger approved asserting by the CIS. Any state as the participant
of the international relations and the subject of international law, adopts laws of a world order, at the solution
of questions of realization of criminal liability, it is also important to it to be guided by the internal law.

The possibility of use regulatory functions of the international criminal law, for implementation
of activity of the state in the sphere of departure of criminal justice, assumes recognition of the fact of a ratio
of the international and internal criminal law. In this case it is important to emphasize that the international
criminal law and interstate criminal integrally compatible systems. It allows approaching the international
criminal law from positions of the fact that it has the tool value as it is used as means for achievement,of the
purpose of justice in the state. In this regard, there is a need to find out whether the international criminal law
takes the priority place in system of the national right. A. Movchan noted, «The modern international rela-
tions make uniform comprehensive system and therefore all actions of the states have to be put)in a%stsict le-
gal framework of the general for all countries of international law» [8; 20]

Only such approach represents international law as the mechanism which to be in comitinuous interac-
tion with associates — with the national right. From here follows, standard, organizational and‘material secu-
rity of interests of the state’s international law, helps realization of the main objective/of mternational law,
contribution to respect for common interests of mankind.

The State Parties of the international relations, having the internal living®eondition§ characterized
by their interests, requirements, various material and economic parametersfand socio-politicalsystems make
the contribution to formation of uniform international legal system. At coincidence'of/own interests of each
of participants of the international communication, push them on development, of the international legal
norms satisfying common interests of the majority in realization of criminalliability. Interests on establish-
ment of guilty responsibility belong to number of national and common interests of any of the CIS countries
as they show requirement, identical to all states, — the integrated process of administration of justice.

For the benefit of these states to have the most universal standatd mechanisms of attraction to guilty re-
sponsibility. Processes of internationalization of interests offjjustice, developing in modern international
community, are based on the main and strategic questions| ofjestablishment of guilty responsibility in
the state.

The role internationally — the precepts of law direeted to regulation of departure of criminal justice
remains powerful and has direct value in formation“ef national legal systems. As it is told in the Concept
of legal policy of the Republic of Kazakhstan(for the,period from 2010 to 2020 No. 858 signed with the De-
cree of the President of the Republic of Kazakhstan of August 24, 2009 «For ensuring compliance of the na-
tional right to new calls of time, increases, of his"competitiveness further improvement of rule-making and
law-enforcement activity of the statgyis nece@ssary, having finally exempted from the legal doctrines which
aren't answering to prospects of the 21sticentury» [9].

And at the beginning of the newmilfennium the international standards about criminal liability as well
as all other norms are creat€d for achievement of specific goals — ensuring due level of criminal justice,
opposition of the world community of large-scale crime, including transnational character. Following these
purposes, the Commonwealth é6untries gradually bring into accord with the universally recognized interna-
tional standards the internal laws and in general national legal systems.

Evolutionary proccsses of formation criminal legal means of fight against crime in the Commonwealth
countries have“@long“and difficult way. First of all it is connected with adoption of obligations by these
countries t0"Bting the national legislation into accord with norms of the international criminal law. It should
be noted,fand international criminal it is right to be still at a stage improvement as it has feature to develop
it close intesaction with the internal law.

Almost for the 25 years period of declaration of independence the legislative base of the CIS countries
hasfendured essential metamorphoses. Criminal laws of a number of the countries were adopted several
timesjand changes and additions were made to laws of others. Such modernization is connected with
the available tendency of globalization and introduction of international experience. Implementation of
the obligations for reduction of laws according to the universally recognized norms of international law, first
of all have found reflections in standards of the constitution of the CIS country, further in the laws
«About International Treaties».

Increase of a role and number of the international treaties regulating questions of criminal liability have
given an impetus to the Commonwealth countries to assume obligations to bring into accord with the interna-
tional standards the internal law.
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Due to it all CIS countries for realization of an opportunity in itself to resolve issues with the conclu-
sion, execution and denunciation of international treaties, according to modern conditions and requirements
of the international practice, have adopted the laws on international treaties. The law of the country
«About international treaties» is united by precepts of law, defining order of the conclusion, a condition
of performance, action and termination of international treaties.

As it is told, in the law «About International Treaties of the Republic of Kazakhstan» of May 30, 2005
N 54 «The international contracts of the Republic of Kazakhstan consist, carried out, change and stop
according to the Constitution of the Republic of Kazakhstan, the conventional principles and rules of interna-
tional law, provisions of the most international treaty, the Vienna convention on the right of intern@tional
treaties, the present Law and other acts of the Republic of Kazakhstan» [10]. The specified rules are\pro-
claimed almost all CIS countries. In particular: item. (2) «about international treaties of thegpRepublic
of Moldova» «Initiation, negotiating, signing, entry into force, application, stay, denunciationfor cancellation
of international treaties of the Republic of Moldova are carried out by Art. 1 of the Law of Meldova according
to the principles and rules of international law, the Convention on the right of international treaties (Vienna,
1969), the Constitution of the Republic of Moldova, the present law, and also provisionssef,contracts» [11].
Also «The international contracts of the Russian Federation are signed, carried out and/stop agcording to the
conventional principles and rules of international law, provisions of the contract, the.Constitution of the Rus-
sian Federation, the law on international treaties of the Russian Federation» [12].

Almost same rules are enshrined in laws of the Republic of Tajikistan | 13],"thé Republic’of Uzbekistan
[14], Turkmenistan [15], the Kyrgyz Republic [16], the Republic of Arfaenia [17], Republic of Belarus [18],
the Azerbaijan Republic [19]. A bit different formulation is provided in‘thé TawiAbout International Trea-
ties of Ukraine» where it is told, «the present Law establishes an order of the conclusion, performance and
cancellation of international treaties of Ukraine for the purpese ofyappropriate ensuring national interests,
implementation of the purposes, tasks and the principles of forgign\pelicy of Ukraine enshrined in the Con-
stitution of Ukraine and the legislation of Ukraine» [20]. Newertheless in Art. 9 of the Constitution
of Ukraine it is told, «The existing international contracts to Wwhich“@bligation it is agreed by the Verkhovna
Rada of Ukraine, are part of the national legislation of Uksaine. Bhe conclusion of the international treaties
contradicting the Constitution of Ukraine is possiblé®enlyjafter entering of corresponding changes into
the Constitution of Ukraine» [21]. Thereof we cangdraw conclusions that all existing international contracts
got approval by the Verkhovna Rada of Ukrainesare Validdn the national right, the conclusion of internation-
al treaties of Ukraine are possible if they don't contradiet the Constitution of the country. Though mecha-
nisms about the right of the international ts¢atyyin this country aren't given in the Constitution.

All know, the modern internationalflaw one"df sources recognizes the international treaty. Today a huge
number of international treaties govern theWdifficult, diverse and dynamic international relations, in certain
cases give life and to interstate precepts of law. The solution of questions of establishment of fault at
the international level demands the conclusion of the corresponding international treaties and agreements.
Invaluable matters the provi§ion of the international treaty in the solution of the problems of strengthening
of unity and unity of the comimonwealth facing the CIS in implementation of justice and fight against
the international and all*crithinalg(@€ross-border) crime.

The distinctive feature|of the international criminal law, consists in its sources. First of all, it is
the international gontracts,in'wide value of this word. In such value the international treaty is the obviously
expressed agreément between the states or other subjects of international law signed on the questions having
for them the,genetal interest and urged to regulate their relationship by creation of the mutual rights and du-
ties [22; H].

In, thatfcase we understand, irrespective of the subjects participating in them from a form and the name,
from proceduife of the conclusion the international treaty has the right to extend the action in general at
ajplafnetary scale. The narrow understanding of the international treaty is an agreement between the states,
and such definition is given in the item a) Art. 2 of the Vienna convention «About the Right of the Interna-
tional®Contracts» where it is told, «Contracty means the international agreement concluded between
the states in writing and regulated by international law irrespective of whether such agreement contains
in one document, in two or several documents connected among themselves, and also irrespective of its con-
crete name [23]. In modern understanding the international treaty is the agreement between the states or oth-
er subjects of international law.

It is known that obligatory rules of international law are created on the basis of the general multilateral
contracts which possess nature of universality. They as a rule, concern regulation of the object and the pur-
pose which is of interest to all international community. Norms of the international criminal law also concern
to them. The purpose of many modern contracts of the international criminal law — implementation
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of actions of the world scale which demand coordinated actions of all states in fight against the international
and cross-border crimes.

According to the principle of universality — one of the most important principles of international law,
any state as member of the world community has a right to participate in the general multilateral contracts.
Essence of the principle of universality of the general international treaties, the preamble of the Vienna con-
vention «About the Right of the International Contracts» of 1969 reflects. Follows from the maintenance of
introductory part of the above-named convention, contracts which concern codification and progressive de-
velopment of international law, and also contracts which object and the purposes are of interest to all interna-
tional community have open character for the State Parties of the present Convention. The principle Of uni-
versality of international treaties, corresponds to character of international law as this right is universal for all
subjects of the international relations. The principles of the international criminal law at the hea¥tsof which,
the conventional universal values as freedom, democracy, respect of the rights and freedoms of the person
lie, ideas the defining essence, the contents and an order of construction and application ofinorms of modern
legal system are understood [24; 39].

Giving to the states the right of universality of participation in international treaties gWebsetve fruits of
implementation of the basic principles of international law consolidated by the Chartet'of the\UN. Professor
M. A. Sarsembayev has emphasized that in difference from norms the principlesqof. intésnational law have
the general for the states universal character, are the legal base, a basis fonothér rules,of international law
[25; 37]. The main beginning which grants the right to the states to participate in these/open contracts is en-
shrined in Art. 2 of the Charter of the UN as the principle of sovereign equality of alliits Members. This prin-
ciple is the postulate forbidding to the states or alliance to debar other members of the UN from discussion
and the solution of the questions which are of general interest.4The generalimultilateral contracts allow to
participation in all of them of associates because the right, allssfates to participate in the general multilateral
contracts follows also from the character of such contracts, fromgtheir object and the purpose [26; 131].

The modern international criminal law represents set offhugeinumber of precepts of law (conventional,
usual, judgments, the principles) various degree of a communityjand recognition. Despite variety in essence
and a form, these norms form system of the international ‘€siminal’law as among themselves connects them
the basic principles of international law. Continuous@nd centinuous development, formation of system of the
international criminal law, as well as all international law is observed. The basic principles of the interna-
tional criminal law which have arisen as the coordinatedsform of expression of common interests of the states
in general fight from the international and ttansnationalterime are standard rules of implementation of the
mechanism of accountability.

Functioning of the standard mech@nism of the international criminal law is legally provided, on means
of the regulatory complex legal relationship created by the basic principles of international law among which
special place is given to legal relationship, connected with criminal prosecution. As a rule, these legal rela-
tionships are regulated by andmternal\standard complex. Incase of a contradiction the state is allocated with
an opportunity to use internationalylegal means.

International legal functioning of the mechanism of accountability in the Commonwealth countries is
expressed, in establishment between the states, also international community of legal relationship which fol-
low from internatienallegal obligations.

In presentsonditions when international legal regulation acquires the material characteristic more and
more, international legal acts the regulating questions of criminal liability become one of important tools
which promoteprealization of criminal liability within the country. Efficiency of these international treaties
(bothybilateral and multilateral) depends, in particular, on as far as their application promotes expansion of
putual assistanée on criminal cases, development of cooperation in fight against crime. In the conditions of
further realization of the general principles of criminal law in the countries with various national legal mech-
amsms action of these principles is possible in cases when these countries have undertaken obligations of
accession to these rules of international law.
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H.Mapun, X.VYanueBa

Kinoui xxayanTblLIbIKThI 0eKiTeTiH XaJabIKapaiablK KYKbIKTHIH TM/I eniepinin
imiHgeri KbIJIMBICTHIK KYKbIFbIH KAJIBINTACTBIPYAAFbI POJIi

Maxkanaza XajblKapaiblK KbUIMBICTBIK KYKBIKTBIH €peKeiepi TanjaHIbl »KoHe oiapasl  Toyencis
Mewmnekerrep Jlocracterrer  (TMJI) enpmepiHiH 3aHHaMachIHIA KOJNAHYABIH KeWOip  cypakrapsl
kapacTteipbu1asl. CoHbiMeH Katap TMJI ennepiniy YITTHIK 3aHHAMA XKYHECiHAeT] XalblKapaiblK KbUIMBICTBIK
KYKBIK HOpMaJapbIHBIH POJIiH aHBIKTayMeH OalIaHbICThI CypaKkTapra KOHiI OeIiHreH, api 0Cbl HOpMaIap bl
aTaJFaH eNJEP/iH 1IIKI KbUIMBICTHIK 3aHHAMACHIHBIH KaJIBINITACYbIHA BIKITAJ €Ty JICHreiliHe Oara OepiireH.
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H.Mapun, X.VYanueBa

Posb MexIyHAPOIHOTO IPaBa, yCTAHABJIMBAKIIECT0 BHHOBHYIO OTBETCTBEHHOCTD,
B GOpMHUPOBAHUYM BHYTPHUIOCYJAAPCTBEHHOI0 YroI0BHOI0 npaBa crpan CHI'

B nanHOI cTaThe IpoaHaNIU3UPOBAHBl OCHOBHBIC IMOJIOXCHUS MEXIYHAPOIAHOIO YrOJIOBHOI'O IIpaBa U pac-
CMOTpPEHBI OTJENbHBIE BOMPOCHI €ro npumeHeHus B crpaHax Coxpyxectsa HesaBucumbix I'ocymapcts
(CHI). YneneHo BHUMaHHE BONPOCAM, CBS3aHHBIM C OMPENEIEHUEM PONU HOPM MEXIyHApOJHOTO YTroJoB-
HOTO IIpaBa B CHCTEME HAI[MOHAIBHOTO 3akoHoAaTenbcTBa cTpad CHI u 1aHa oleHKa CTENeHH BIMSHHS 3THX
HOPM Ha (JOPMHPOBAHHE BHYTPHIOCYAaPCTBEHHOTO YTOJIOBHOTO MPaBa JaHHBIX FOCYJapCTB.
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