3aHHAMaHbIH KOJJAAHBICTAFbl JKal-KYWiHE KAWIIBUIBIKTAp/Ibl, HE camachl3 TYCIHIIpMENep/i, He
OipKenki YCBIHYABI KaMTUAbl. EHOEK KOJEKCIHIH aHBIKTAMANBIK Ma3MYHBIHA KYKBIK
HOPMaJIApBIHBIH MOTiHI THICTI.

Kasipri xargaiina eHOek gaynapblH YaKbIThUIbI )KOHE O0BEKTHBTI LICITy €PeKIle MaHbI3Fa
ne. JKyMmbIcKkep MeH )KYMbIC Oepymiiiepai eHOeK KYKBIKTaphl MEH 3aH]IbI MYIJICTICPIH KOPFayabl
THICTI KYKBIKTHIK KOJIJIay >KajaaMaibl €HOCK THUIMAUITIHIH apTyblHA, YIATTHIK 3KOHOMHKAHBIH
JIaMyblHa, KOFaMIaFbl QJIEYyMETTIK THIHBIIITHIK OPHBIFYBIHA BIKMAT eTefi. JKeke koHe YIKBIMIBIK
eHOeK JayJapblH COTTBIH Kapay epeKUIeNIKTEpiH CUIATTay TEOPUSIIBIK JKOHE NPAaKTUKAJIBIK
MaHbi3ra ue. COT apKpUTbl KOpFay a3zaMaTTapAblH KYKBIKTapbl MEH 3aHIbl MYIJEIepiH
KOpFayAblH aMOe0arn »KoHe TOJBIK Kemij OepiiareH TypiHe katajasl. COHBIMEH KaTap erep eHOek
KaThIHACTAPBIHBIH KEKE YKapHs CHUIATBIHBIH EPEKIICTIKTEePiH €CKepMENTIH 0oJica, KeKe eHOEK
Jaynapbl, erep NpoueaypablK peTTey 0oca, Oyl KemIIIKTep KEeTKIUIIKCi3 00Tybl MYMKIH.
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OCOBEHHOCTH ITPABOBOI'O PEI'YJIMPOBAHU A BE3BECTHOI'O
OTCYTCTBUA,GN3NYECKUX JIUL] 1O I'PAXKTAHCKOMY IIPABY PECITYBJIMKHU
VY3BEKNCTAH,IIOHATUE 1 OCHOBAHUMA YCTAHOBJIEHUA ®AKTA BE3BECTHOI'O
OTCYTCTBUA

bypxawosa JI.M., k.10.H., npogheccop kagedpuvl epasicoanckoeo npasa TauikeHmckoeo
20CY0apcmeeHH020 10puou1eckKo20 yHugepcumema, 2. Tawxenm, Y3bekucman

Ocy1ecTBieHre TPaKAAHCKO-TIPABOBBIX OTHOIIEHUM ITOJPa3yMEBAET, YTO B HEM Y4aCTBYET
¢msnueckoe nuio. Ho, BO3MOXHBI ciaydaw, NMpU KOTOPHIX B TEUEHUH JOJITOT0 BPEMEHH HET
HUKAaKMX CBEJCHMM O JIMIIC B MECTE €ro IOCTOSHHOIO JKUTENbCTBA. [[IMTEIBHOE OTCYTCTBHE
JMIa B MECTE €r0 JKUTENbCTBA, KOIAa HEU3BECTHO MECTO, TJI€ OH HAXOAUTCS, SBJISETCS BaXKHBIM
KaK JUIsl IOpUAMYECKUX JIML, TaK M (PU3MUYECKUX JIMI, C KOTOPbIMU TaKO€ JMII0 HAXOJUTCS B
OTHOIICHMSX, PEryIUpyeMbIX 3aKOHOM. [IpumMepoM MoKeT OBITh CHUTYyaIlus, Korjaa (uzndeckoe
JMLO OBUIO JOJDKHUKOM, @ €ro KpeJUTOp He MOXKET MOTpeOdOoBaTh Y HEro ymiaatute aour. [lpu
JUTUTEIbHOM OTCYTCTBHHM (DU3MYECKOTO JIMIA BO3MOXKHO IPHYMHEHHE YIiepOa HMYIIECTBY,
KOTOpOE OCTalloch 03 MPUCMOTpa B MECTE IPOXKUBAHUS JIUIIA.
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[TonbITKM pO3BICKA TAKOTO JIMIIA MOTYT HE MPUHECTH HUKAKOTo pe3yibTaTta. B BHay 3TOTO
BO3HHUKAET HEOIHO3HAYHOE IOJIOKEHUE - TMOSBIISICTCS HEOINPEICIICHHOCTh B OTHOIICHUH CYOBEKTa
KaK y4aCTHUKAa, B TOM 4YHCJI€ M TPa)XJTaHCKOTO MPAaBOOTHOLICHMS, U C ATOH CTOPOHBI TaKOH
CYOBEKT KOHKPETHO 0003HAYEH, a €CIM MOIXOIUTh K TAKOW CUTYalluH C APYTOi CTOPOHBI, TO JIUILIO,
KOTOpPO€ OTCYTCTBYET, COOTBETCTBEHHO HEBO3MOXKHO OOHApyKuTh. YUTOOBI HE OBLJIO TaKoOM
HEOIPEICIIEHHOCTH, KOTOpas HEXeNaTelbHa ISl BCEX YYAaCTHUKOB OTHOIICHHS, B 3aKOHE
MIPEAYCMOTPEHbI  CHEUHUANbHbIE TOJOXKEHHsI, 00pa3ylollue Tpa)KIaHCKO-PABOBOM HHCTUTYT
0e3BecTHOro OTCYTCTBUS. [IprMeHsIsT HOpMBI, KOTOpPBIE BXOAAT B IaHHBIN MHCTHUTYT, JIUIA, KOTOPhIC
3aMHTEPECOBAHbI B PA3pEILICHUH CUTYAIH, UMEIOT BO3MOKHOCTh OOPAaTUTHCS B COOTBETCTBYIOIIHE
TOCYJapCTBEHHBIC OpraHbl, W TAaKUM OOpa30oM  YCTPAHUTh HEOMPEICIIEHHOCTh IPABOBBIX
OTHOILIEHHWH, B KOTOPBIX OTCYTCTBYIOIIEE JIMLO SIBISETCS YYAaCTHHUKOM, M TEM CaMbIM
MUHUMH3UPOBATh HEXKEIATeIbHBIC MOCIEICTBUS OSTOW HEOMPEIEICHHOCTH. B 3KCTpeMalbHBIX
CUTyallMsIX 3HAYEHHE MHCTUTYTa OE3BECTHOIO OTCYTCTBMSI Bo3pacTaeT. Tak oOOCTOAT jena BO
BpeMsl BOCHHBIX KOH(IUKTOB, TEXHOTEHHBIX W NPUPOAHBIX KaracTpod, BOBHMKAIOMMX Ha
MEXHAITMOHAIbBHOW W JTHUYECKOW TouBe  KOHGIMKTOB. Jlms  yCTpaHEHHsS  Tako
HEONPE/ICTIEHHOCTH, KOTOpasi MOKET BO3HUKHYTh, B TOM YHCIIC M B TPAXIAHCKUX OTHOIICHUSX,
HE00XO0JIMMO HCIOJIb30BaTh MPABOBbIE KOHCTPYKIIMM MHCTUTYTa 0€3BECTHOIO-OTCYTCTBUS JIMIIA.
3HaueHHEe W POJIb HHCTUTYTa OE3BECTHOTO OTCYTCTBHUS HMEIOT 4 OONBLIOE 3HAYCHUE W
BOCTPEOOBAHHOCTh B NEPUOJbI, B KOTOPHIX  BO3HUKAIOT M COUMaIbHbIE Heypsauubl. [lpu
BO3HUKHOBEHUHU TAKHX JKUTEHCKHX CHTYallUH, MPEANOoIararonx oTEC31 | 0TeIbHBIX TPaXIaH Ha
OTIBIX WM JIeUeHUe, paboTy win yuedy 3a IpaHullel, TO eCTh OCTaBA€HHE CBOETO IMOCTOSIHHOTO
MECTO JKUTEILCTBA HA 3aKOHHBIX OCHOBAaHUSX, MOXKET BOSHUKHYTH,CUTYAIHsI, KOTJ]a TAKKE JIUIA HEe
BO3BPAIIAIOTCA 10 TEM WM MUHBIM MPUYMHAM, U, COOTBETCTBEHHO OTCYTCTBYIOT Kak CBeIEHHUs 00
WX HOBOM MeCTe IPEeOBIBAaHHUH, TaK U 00 ITHUX JIUIIAX.

B Pecny6nuke VY30ekuctan Oonblioe BHAMAaHHWE YAEICHO TPABOBOMY PETYIHPOBAHUIO
MHCTUTYTa OE3BECTHOTO OTCYTCTBUS. B (mepByio, od€peab - 3TO HOpMBI [ paxkIaHCKOTrO
kojsiekca PecniyOnuku Y30ekucTan, KOTOpbId ObU1 puHAT 21 nexadps 1995 roma Ne 163-1 B pen.
oT 24.05.2019 r. Ne 03/19/542/317/, B rnaBe 3wl paxxnane (pusmueckue nuIa)» KOTOPOTro
onpejiefieH IMPaBOBOW CTAaTyC MpHU3HAHUS, a TaKKe IMOCIEeICTBUN MNPU3HAHUSA TpaxkJIaHWHA
0e3BecTHO OTCYTCTBYIOIUM (cTaThMn33,34). s ycTpaHeHHs IMPaBOBOM HEONPEAEICHHOCTH
MOJIOKEHHUS, KOTOpasi BbI3BaHA OPEYECTBHEM JIMIIA B TEUEHUH JIOJTOTO MEPHOAA BPEMEHU, U IS
TOr0, YTOOBI OBUIM YCTPaHEHBI\, MOTYIIHE BO3HUKHYTh HEOIATOMPHUSATHBIC IOCIEICTBUS KaK
MMYILECTBEHHOT0, TaK W JWAYHOTO” XapaKTepa, 3aKOH MpPeaycMOTpes IMpUMEHEHHEe 0co0oro
IOPUANYIECKOTO COCTOSIHHSA IS TAKMX JIMIT - IPU3HAHKUE ero 0€3BECTHOE OTCYTCTBYIOLIHM.

be3BecTHOE OTCYTETBHE TpaXKIaHHHA - ATO MPABOBOE SIBJIEHHE, KOTOPOE OTHOCSCH K CyAb0e
MPOMABIIET0 TPAKAAHWHA, TOPOXKIAET OIpPEeICHHbIe MPOOJIeMbl TPABOBOTO XapakTepa, OT
pelIeHus] KOTOPhIX 3aBUCHT PELICHHE OTHOIICHUI, BOSHUKAIOIIMX BO MHOTHX KM3HEHHBIX cepax,
TaKUX Kak: (Opadlble, ceMeiiHble, TpaKJaHCKHE, TPYIOBHIE, COIMAIbHBIC, TICHCHOHHEIC,
YYaCTHAKOM KOTOPBIX SIBJISUICS MPOMaBIIUi rpaxkaaHuH. [IpuMepoM MoxkeT ObITh Cilydaii, Korja,
HETPYAOCHOCOOHOE JHUI0, OBbIBIIEE HA IDKAMBEHUM TpaXIaHMHA, HE TIOIYY4al0T OT HEro
COJIEpKaHKe, /Y HUX HE MOXXET BO3HUKHYTH IPaBO Ha TMOJYy4YeHHE IEHCHUH, BBHUJY TOTO, UTO
CUMTAETCS MMEIOIIUM KOPMHUJIBIIA.

@®axT 0€3BECTHOT0 OTCYTCTBHS JIUIA UMEET BaXKHOE KaK TEOPETUYECKOE U MPAKTUYECKOE, TaK
KaK TEepeCcTaroT CYIIECTBOBAaTh KaK TPaKJAaHCKO-TPABOBBIC CBSI3M, HO TAaKKe IpaBa 4YeloBEKa,
KOTOpbIE  PEryJupyloTcsi U APYTUMH OTpacisMud mpaBa. Hampumep, st (pUHAHCOBOTO

MPAaBOOTHOIICHUS] — TIEPECTAET CYIIECTBOBATh HAJOTOIIATENBIIUK, ISl aAMUHUCTPATUBHOIO
MPaBOOTHOIIEHUSI — TIEpecTaeT CYLIECTBOBATbh JKUTENb OINPEAEICHHON TeppUTOpHaIbHON
€AMHUIIBL.

Takum 00pa3oMm, pacCMOTpEHHE NPABOBOIO PEryJUPOBAHUS MPU3HAHMA JHLIA OE3BECTHO
OTCYTCTBYIOIIMM IIPU3BAHO BBINOJHATH ONPENEIECHHYIO POJIb B @ PETYJIUMPOBAHUU TPa)XIaHCKHUX
IIPABOOTHOILIEHUH, UTO U ONPENEIACT AKMyanbHOCHb HACMOAWE20 UCCTe008AHUS.
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Llenv uccneooeanus - paccMOTpPEHHE OCOOEHHOCTEH MPaBOBOTO PErYIMPOBAHUS MPUIHAHUS
rpakIaHuHa Oe3BECTHO OTCYTCTBYIOIIMM II0 TpakJaHCKoMy npaBy PecnyOmmku Y30ekucra,
paccMOTpEeHHE MOTYIIMX BO3HMKHYTH BCIEACTBHE 3TOTO MPABOBBIX MOCIEICTBUN B pa3IHYHbIX
OTpaclisix Mpasa.

JInst nocTHKeHuUs LIeNu UCCe0BaHusl 0003HAYECHBI 3A0ayL:

®  PacCMOTpPEHHUE UCTOPUU U Pa3BUTHUSI HHCTUTYT OE3BECTHOIO OTCYTCTBHUS;

®  JicClleIOBaHME NTPABOBOM XapaKTEPUCTUKU OE3BECTHOTO OTCYTCTBHUS JINLIA;

e  ompeneneHue IOPUANIECKUX MOCISICTBIA MPU3HAHMS JINIA O€3BECTHO OTCYTCTBYIOLINM, U
MOTYIIHE€ BO3HUKHYTh B Cllydae SIBKM JIMIIA, KOTOpPOE€ IPHU3HAHO OE3BECTHO OTCYTCTBYIOIIHM,
OCHOBAHMS JUII OTMEHBI Cy/1IeOHOTO PEIICHHSI.

Hayunasa moeusna uccnedosanus ONpPENENSeTCs TEM, 4YTO TPOBEACHO KOMILJIEKCHOE
HCCJIEIOBAaHNE BOIIPOCOB, CBSI3AHHBIX C TMOHSTHEM, a TaK )K€ IOPUIUYCCKUMH TMOCIEICTBUSIMU
MpU3HAHUS JuIa Oe3BeCTHO OTCYTCTBYIOIIMM Ha 0a3ze TpakIaHCKOTO 3aKOHOATENIbCTBA
PecriyOnuku Y30ekucraH, a Tak e ONpeaeNieHbl MEPCICKTUBI Pa3BUTHS M COBEPHICHCTBOBAHUS
JTAHHOTO MHCTUTYTA.

B PecnybOnmke VY30ekucTaH BOMpPOCaM MPABOBOTO PETYIHPOBAHMSLA, TPU3HAHUS JIHIIA
0€3BECTHO  OTCYTCTBYIOUIMM  TIOCBSILIEHBl ~ HEKOTOpbIE  MOJOKEeHUdwKoMMeHTapus K
I'paxxnanckomy Konekcy PecriyOnuku Y30eKucTaH, B KOTOPBIX ONPEHGICHO;YTO TTIaBHAS LENb
MpU3HAHUS JiHIa 0€3BECTHO OTCYTCTBYIOIIMM — 3TO 3alllMTa €ro 3aKOHHBEX MPaB U UHTEPECOB,
npoOJIeMBbl COXpPAHEHUS MPHUHAJICKAIETO eMy HUMYIIecTBa. DTOOO0BIACHIETCS TEM, 4TO IpU
JUIUTEILHOM OTCYTCTBHM JIMIIa U HEM3BECTHOCTU MECTa €O HAaxXOXKICHMs CO3[aeTcsl yrposa
TakuM TpaBaMm. [lpyras cTopoHa MpoOJeMBI B TOM, YTQ HCOMPENEICHHOCTh B OIpPEICICHUH
MECTOHAaXOXXJCHHS JIMIA, a TaK €  OTCYTCTBHE CBEICHHI O HEM KacaroTCsi U HMHTEPECOB
OTJENBHBIX JUI, TAKUX KAaK KPEAUTOPHI, WKIUBEHIIH, CYIIPYT OTCYTCTBYIOIIETO TpaXkIaHWHA,
nepel KOTOPHIMHU TaKo€ JIMLO HUMEJO 00sA3aTeNbCTBO, BBIMIAYMBATh JOJAT WM  JIGHBIM Ha
coJiep>KaHue, ¥ IOATOMY MPAaBOBBIM OCHOBAHMEM BO3SHUKHOBEHHS X COOCTBEHHBIX MPAB CIYKUT
MPU3HAHKE JKIa 0e3BeCTHO OTCYTCTBYIOmMM [Il; 80-81].

Jlisi pacCMOTpEHHUsI IPABOBOE PETYIMPOBAHWE OE3BECTHOTO OTCYTCTBUS (DPU3MYECKUX JIHI
HEOOXOIMMO ONPEJEINTh CYIIHOCTh U OCHOBAaHUS YCTaHOBJICHHS (hakTa O€3BECTHOTO
OTCYTCTBHSL.

be3BectHoe OTCyTCTBHE — TOWHAKT UIMTEIBHOTO OTCYTCTBUS TpakJaHMHA B MECTE €ro
KHUTEIbCTBA, KOTOPHIH YIOBJIETBOPSACTCA B CyJeOHOM MOpSIKE, €CIM HE YAaJIOCh YCTaHOBHTD
MecTO TmpeObIBaHUsI OTCyTCEByfomero Jsmmna [2]. WMHcTUTYT 0€3BECTHOTO OTCYTCTBUS
MPEICTaBIsIeT HOPMBL, [ JpU “TNPUMEHEHUH KOTOPHIX 3aWHTEPECOBAHHOE JIMIIO WK
3aMHTEPECOBAaHHBIE JUIa MOLYT YCTPaHUTh HEOIPEIEIeHHOCTh B MPABOOTHOIICHUH, B KOTOPBIX
y4acTBYET OTCYTCTBYIOIIEE JIUIIO JUISI MUHUMAIIBHOTO CBEIICHUS OTPUIIATEIBHBIX MOCIEACTBHIA
Takol HeomnpezaeliecHHOCTH. TepMuH «0e3BECTHOE OTCYTCTBHE» MOXKET MPUMEHSTHCS B JBYX
3Ha4YeHUsAX. [JepBOe)~ UM MOXKET OBITHh 00O3HAYECHO SIBJICHUE JACUCTBUTEIBHOCTH, MPH KOTOPOM
OecclleTHO HCUe3a€T KaKoW-TuOOo dYenoBeK. Bropoe — Takoe Ha3BaHHWE MONYYHJI IMPABOBOM
WHCTUTYT/ KOTOpBIM pa3paboTaH s pa3pelieHUss CHUTYallMd HEOIPEAeTIeHHOCTH, KOTopas
BO3HUKAET; KOT/1a Ncue3aeT CyObeKT MPaBOOTHOIICHUH.

YenoBeK CTaHOBUTCS CYOBEKTOM IpaBa C MOMEHTA POXKJICHHS, U BCTYIAET B ONpEeICHHbIE
CBSI3M C JPYrUMH JIOAbMU. B 1ercTBe 3TO CBSI3W C POJHBIMU WM OJM3KUMH, HO B BHIY
B3POCJICHUS JIMIA TIPOUCXOAUT PACIIMPEHUE Kpyra cBszedd. B Buay TOro, uTo CBS3M, UMEIOIIUE
MPaBOBOM XapakTep, CTAHOBSTCS MPABOOTHOIICHUAMHU. [loaToMy HCuUe3HOBEHHE OJIHOTO U3
CyOBEKTOB TaKHX CBSI3eHd JeNlaeT IOJIOKEHHE HEONpPENEeIeHHBIM: IPABOOTHOIICHHUS HE
3aKOHYIJINCh, KaK €CIM Obl CYOBEKT yMep, HO OHM W HE ocymecTBisitorcsa. [loatomy dakr
0€3BeCTHOTO OTCYTCTBHSI JIUIIA U 3aKJIFOYAETCS B yTpaTre 00OpaTHOM CBS3U ¢ HUM. UTO XapakTepHO
Ui 0€3BECTHOTO OTCYTCTBHS JIMIIA, TO 3TO yTpaTa BCeX CBA3EH CyOBEeKTa, €ClM yTpaunuBaeTcs
9acTh CBSA3EH, TO HET OE3BECTHOTO OTCYTCTBUS [3].
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BriBoz 0 cyniHoCTH 6€3BECTHOrO OTCYTCTBHUS JIMIA B yTpaTe OOpaTHOM CBS3H, BHIIBUHYTO B
1940 rony, 1 moBepraioch COMHEHUIO HEKOTOphIMU aBTopamu [4; 16]. Ho npu stom umu He
MPUHUMAETCS BO BHUMaHUE pa3inure (pakTa U HHCTUTYTa 0€3BECTHOTO OTCYTCTBHUS JIUIIA.

B rpaxnaHcko-mpaBOBOM HayKe CYILIECTBYIOT pa3HbIE TOUKH 3PEHHUSI B OIpPEACIICHUU
OCHOBAHHS M COJEpXaHHUsI MHCTUTYTa Oe3BECTHOro OTCYTCTBUA. OIHM aBTOPBI CUMTAIOT, YTO
OCHOBaHHEM O€3BECTHOTO OTCYTCTBHUS SIBISETCS MPE3yMIIIHS CMEPTH TpaxkaaHuHa. J[pyrue
aBTOpBI HA0OOPOT - CYUTAIOT, YTO OCHOBAHHUE PACCMATPUBAEMOIO0 MHCTUTYTA €CTh MPE3yMIIUs
xu3Hu. Ilpu onpeneneHuss copepikaHUs WHCTUTYTa OE3BECTHOTO OTCYTCTBHS MHEHHSA
uccienoBareneil Toxke HeoAHO3HayHbl. OJHU aBTOPBl CUMUTAIOT, YTO HOPMBI HHCTUTYTA
0€3BeCTHOr0 OTCYTCTBHS JIMIIA PErYJIUPYIOT TOJBKO MOCIEACTBUS, KOTOPbIE BO3HUKAIOT B CBSI3U
C JUIMTENbHOM HEU3BECTHOCThIO MecTa NpeOBbIBaHMS JIUIA, COCTOSIIETO B OMNPEIENIEHHBIX
MIPABOBBIX OTHOMIECHUSAX ¢ (DU3UYECKUMH JTUIAMHU ¥ IOPUINYSCKUMU JIUIIAMH, a TaKKe JIOPSIIOK
MpU3HAHUE TAKUTO Ipa)kIaHWHa O6e3BecTHO oTcyTcTByromuM. [Ipeanonaraercs, 4yTo Oe3BecTHOE
OTCYTCTBHE JMIa - 3TO ropuandeckoe cocrosHue. Tak, CryumHckuit M.\ npepmaraer
clieyrolue MPU3HAKU IOPUIUUYECKOTO COCTOSTHUS O0€3BeCTHOIO OTCYTCTBUS: 1),0TCYICTBHE I
B MECTE€ JKUTEJBbCTBA; 2) HEM3BECTHOCTh MECTO NPEObIBAHMS WM HAXOXKICHUS TAKoro Juia; 3)
JUIUTEIBHOCTh €r0 OTCYTCTBHS; 4) HEBO3MOXKHOCTh YCTPAHUTh BO3HUKIIYIO HEN3BECTHOCTDH [5;
22].

[Tpu3HaKk NIUTENTBHOCTH OTCYTCTBUSA JIMLA SIBISIETCS 3JEMEHTOM HHCTUTYTa O€3BECTHOTO
OTCYTCTBHSA, a HE caMMM (DakToM O€3BECTHOTO OTCYTCTBHS JIMUA. 3HAYCHUE ONpEACTICHUs
BPEMEHM [JIi HMHCTUTYTa O€3BECTHOTO OTCYTCTBHS ITOKA3bIBAET, HTO aBTOP HE pa3iuyvaeT
WHCTUTYT U caM (hakT O€3BECTHOTO OTCYTCTBUS JHIlA. B OTHOWICHUHM ONpPEICICHUS MpHU3HAKA
OTCYTCTBHSI B MECT€ IOCTOSIHHOTO JKUTENbCTBA JIMLAa CHEAYET, YTO aBTOP OCIapUBAET 4YTO
OTCYTCTBHE U3 MECTa CBOETO KUTEIBCTBA BCET1a IPEIIECTBYET 0€3BECTHOMY OTCYTCTBHIO, HO U
MOTYEPKUBAET, YTO MPEIIIECTBYIOUNI eMy (AKT, SBASICTCH HETOCTATOYHBIM ISl ONpeesieHuUs
nocnenytomero cocrosuus [4; 23]. To eCTb AMNO MOXET OTCYTCTBOBaTh B MECTE€ CBOErO
KUTENbCTBA, HO HE OBITh MPONABIIMM O€3 BECTH, €CIHM YEJIOBEK COXPAHSET CBSA3HM C APYTUMU
moapMmu. [loaTOMy ocTaercs OAMH NpPHU3HAK =" HEU3BECTHOCTb MECTOHAXOXKICHUS JIUIa,
KOTOPYIO HEBO3MOXXHO YCTPAHUTh, TAK KAK 3TO SBIISIETCS yTPaTOl 00paTHOM CBSI3U, CBSI3aHHOM C
OTCYTCTBHEM KaKOH-TH00 MH()OPMALWIK, O TaHHOM YEJIOBEKE.

[TouTu TOXX€ MOXKHO CKa3aTh*MyO TPEX MPHU3HAKAX IOPUAUYECKOTO COCTOSHUSI OE3BECTHOIO
oTcyTcTBUsA, KoTopble npemwioxui Opuenko A. K. IlepBoe — 3TO HEM3BECTHOCTH MECTO
npeObIBaHMS JIMLA, BTOPOE — IEO0 HEBOSMOKHOCTh YCTPAHEHHS 3TOI HEM3BECTHOCTH, TPETHE - ITO
OTCYTCTBHE KakKoro-mu0Q” HpeImoNoKeHusl 0 XU3HU naHHoro jiwma [4; 21]. Ho u B 3TOM
KJ1acCU(UKALUU , TPETMH (IpU3HAK OTHOCUTCSI HE K caMoMy (akTy, a HEMOCPEeACTBEHHO K
HMHCTUTYTY O€3BECTHOI'O OTCYTCTBHS.

[Tpu4nHBl yIpaThi, 0OPATHOM CBSI3M JIMIA MTPH 0€3BECTHOM OTCYTCTBHHM - CAMbIC Pa3iIMYHbIC,
HO HanOoJsiee BEpOSTHAs - CMEPTh JIUIA, BEIb I Hee XapaKTepHa IMOJIHas yTpara Bcex cBs3eil. Ho
MOTYT,/OBITh M ApyTrve MPUYUHBI TaKOW YTpaThl. TO CUTyalus, KOI/a yTpaTra BO3HUKaeT 0e3
0CO3HAHMA CaMHM CYOBEKTOM, TO €CTh HE 3aBHCHUT OT €ro co3HaHus. Hampumep, npu cimydasx
MOJIHOM WM MAaCTUYHOW aMHE3WH, TO €CTh yTpaThl MaMsITH O MPOLUIbIX COOBITUSIX. AMHE3Us
OBIBaeT CBSI3aHA C MCUXUYECKUM U ¢ pu3udeckuM 3aboneBanreM 4denoBeka. Ho Tonbko aMHe3nn
KaK OCHOBaHHUS Jjsi O€3BECTHOTO OTCYTCTBUS JIMIIA HEJOCTAaTOYHO - HEOOXOAMMO, YTOOBI
aMHE3Usl HACTYyMHJAa TOTJA, KOTJla YelIOBEeK HAaXOAWJICS BHE OOBIYHOW Juis cedsi 00CTaHOBKH,
HarpuMep, BHE CEMbH, OJM3KUX €My JII0JIel, YTOObl OH IepecTan Co3HaBaTh ce0s BO BpeMs,
KOTJIa BO3JIC HErO He OBUIO HUKOT'O M3 3HAIOIINX €ro JIIOJCH.

Bo3MoXXHBI U ciay4yad, KOTJa 4eJOBEK CO3HATEIbHO MPEKPallaeT MOJHOCThIO OOIEHHE C
KeM-TH00, YTO MOXKET ObITh BBI3BAHO XKEJIAHWEM, HAIPUMEP, YKPBITHCS OT OTBETCTBEHHOCTH 32
COBEpIICHHOE MpecTymaeHrue. Moryt ObITh U Apyrue MOTHBBI, HAIPUMEp, HE jKeJaHHe IIaTUTh
QIMMEHTHI.

be3BecTHOE OTCYTCTBHE — 3TO MHCTUTYT IPa’KIaHCKOTO MpaBa, HO caM (pakT 0e3BECTHOTO
OTCYTCTBHSI JIMIIA MMEET IIMPOKOE 3HAUEHWE, TaK KaK MPEPHIBAET HE TOJBKO TPAKIAHCKO-
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MIPaBOBbIE CBA3H, HO U CBSI3U, KOTOPbIE PETYIUPYIOTCSA IPYTUMH OTPACIIIMU TpaBa — CEMEHHBIM,
HAJIOTOBBIM, M30UpaTelbHBIM U ApyruMu. Ho 3Tu oTpacnu mpaBa o0xoaniauck 0e3 MHCTHTYTa
0E3BECTHOrO OTCYTCTBHS, W JIMIIb JUIsl TPaKJAHCKOTO TMpaBa W TaKUX OTpaciei, Kak
IpaXIaHCKHI Tpolecc, ceMeiHOe MpaBo, TPYAOBOE IMPAaBO 3TOT MHCTUTYT HEOOXOIUM. DTO
CBSI3aHO C TE€M, YTOOBI ObUTH MPUHSTHI ONPEEICHHBIE MEPhl Ha OCHOBAaHUHU (DaKTa O€3BECTHOTO
OTCYTCTBHUS Juua [6; 42].

HeoOxoauMbpiM  rpa’kJaHCKO-IPAaBOBOW  HMHCTUTYT O€3BECTHOTO OTCYTCTBHUS JENAIOT
IIPaBOBBIE OTHOLIEHUS M CBSI3U. JTO JIMYHbIE HEMMYLIECTBEHHBIE NIPaBa, KOTOPbIE HE MCUE3AIOT CO
CMEPTBIO YEJIOBEKa, HE yTPayMBAIOTCSI OHU U IpU OE3BECTHOM OTCYTCTBHUM JIMIIA, JJIsI HUX OyaeT
HeoOXo/IMMa 3alTa UX JPYrMMH JIMIAMU B BUAY HEM3BECTHOCTH HAXOXKICHHUSI CAMOTO YEJIOBEKA,
KOTOpBIN o0namaet umu [7]. OCHOBHOM 1IETBbIO MPU3HAHKS TPAXKIaHNHA 0€3BECTHO OTCYTCTBYIOIIMM
SIBJISIETCS 3aILMTA €r0 MpaB U COXPaHEHHWE UMYILECTBA, IOTOMY YTO JUIMTEILHOE OTCYTCTBUS JIMLA U
HE M3BECTHOCTh €ro MecTa NpeObIBaHUS HEMOCPEICTBEHHO 3aTparuMBaioT 3TH mpasa. TpeOyror
YpErylnupoBaHKs UMYILIECTBEHHBIC MpaBa JIMI, KOTOPbIE COCTOSIIM C OE3BECTHO QTCYTCTBYIOIUM
rpaXIaHUHOM, HAIIPUMEP, B CEMEMHBIX OTHOIICHUSX [8].

JlintenbHOE OTCYTCTBHE IpaskJaHMHA B MECTE KUTEJIBCTBA IIPU HEU3BECTHOCTU MECTA €ro
npeObIBaHMs SIBIIETCS HeOe3pa3IMYHbIM KakK Uil IOPUANYECKUX, TaK K. (UBMYECKUX JHUI, C
KOTOPBIMH OH HaxOOWICAd B ONPEIEIICHHBIX IPAaBOBBIX OTHOIIECHUAX. Jlpu umTensHOM
OTCYTCTBHH JIMI]A MOXKET ObITh MPUYMHEH yHIepO €ro UMyIIECTBY, KOTOPOE,0CTAIOCh B MECTE €r0
KHTENbCTBA 0e3 mpucMorpa. JIuTenbHOE OTCYTCTBHE JIMLA MOXKeT NMPUBECTU K YIIEMIICHHUIO
npaB U  HUHTEPECOB TpaKgaH, KOTOpbIE CBS3aHBI _ C | OTCYTCTBYIOIIUM JPYTUMHU
IpaBooTHoWeHUsAMU. Hanpumep, mnpu  JIUTENbHOM “OTeGyICTBUM TIpakJaHUHA JIMIA,
3aperucTpUPOBAaHHBIE C HUM B OJIHOM >KMJIOM MOMEIIEHUHN, HE MOTYT OCYIIECTBUTh CBOU IIPaBa,
CBSI3aHHBIC C MPHUBATU3ALMEH 3TOr0 MOMEIIEHHUs, OOMEHOM WiM mpojaaxel. s coBeprieHus
YKa3aHHbBIX IOPUINYECKHUX ACHCTBUI, KOTOpPhIE CBA3AHBLC 3THM KHUIIBIM ITOMEIICHHEM, TpedyeTcs
y4acTHeE OTCYTCTBYIOILETO JINLA WMJIU €r0 MUCbMEHHBIN 0TKa3 oT yyacTus [2; 74].

C uenpio ycTpaHeHHs IOPUIWYECKON HEONPEEJIeHHOCTH, KOTOpas BbI3BaHA JIUTEIbHBIM
OTCYTCTBHEM TpaxJIaHUHA, W NPEIOTBPALICHUs»"HEOIArONPUATHBIX MOCIEACTBUNA IS €ro
MMYILECTBA, B 3aKOHE IPEIyCMOTPEHO CO37aHie 0COOO0ro MpPaBOBOIO COCTOSIHHS JI TaKOTO
JMIIA - IPU3HAHKE eT0 OE3BECTHO OTCYECTBYIOIIHNM.

NHcTUTyT Tpu3HaHUS JHL@w0e3BECTHO OTCYTCTBYIOIIMM 3akKperieH B cratbe 33
I'paxxnanckoro kxonekca PecryOmuku Y30ekucran. ['pakJaHUH MOXET OBITh 1O 3asBJICHUIO
3aMHTEPECOBAHHBIX JIMI MPU3HAH CYAOM O€3BECTHO OTCYTCTBYIOIIMM, €CIIM B TE€UEHUE OJHOIO
rofa B MECTE €ro >KUTeMbETBA'HET CBEICHMI O MecTe ero npeObiBaHUs. J[aHHOE B 3aKOHE
MOHATHE «3aUHTEpPECOBaHHbBIC JIMIAa» HE pacKkpbITOo. [1o cMBICTy 3aKOHa K MX YHCIY MOXHO
OTHECTH CYNpPYTa,), TaK KAK OH MOXeT ObIThb 3aMHTEPECOBaH B pacTOpXKEHWH Opaka B
MPEeyCMOTPEHHOM 3aKOHOM YTIPOILIEHHOM IMOPSIAKE; 3TO MOTYT OBIThH JIUIIA, KOTOPBIE COCTOAT Ha
VOKIMBEHUH OICYTCIBYIOIEIO, TAK KaK OHM B  Cllydae IPU3HAHMS TAKOI'O I'pakJIaHWHA
0e3BeCcTHO OTCYLCIBYIOUIMM MPHOOPETAIOT MPaBO Ha MOJyYEHHE MEHCHUU MO Cydar MOTepu
KOpPMWJIbLIA B COOTBETCTBUHU C NEHCHOHHBIM 3aKOHOAATEIbCTBOM. DTO MOTYT OBITH U JApYyrue
JUIa, KOTOPhI€ 3aMHTEPECOBAHBI B MPU3HAHUM TpakJaHMHA O€3BECTHO OTCYTCTBYIOLIUM, €CIIU
3TO SBJSIETCS HEOOXOAMMBIM [UIS 3alIUTHl UX HAPYIIEHHOTO MM OCHapMBAacMOro MpaBa WIH
OXpaHseMOro 3aKOHOM HHTepeca. Hanmpumep, KpeIuTopbl OTCYTCTBYIOIIETO, a TaK:Ke MPOKYPOp,
OpraHbl I'OCYIapCTBEHHOI'O YIPABIICHUS, WHBIE OPraHbl U OTHAEIbHBIE I'PAXKIAHE, €CIM OHHU B
COOTBETCTBUH C 3aKOHOJATEILCTBOM BIIpaBe oOpalaThCs B CyJ 3a 3alIUTON MPaB U MHTEPECOB
apyrux Jun. OTHOCHTCS JU JIMIIO, KOTOpOe OOpaTHIIOCh B CyJI C 3asBICHHUEM O MPU3HAHUH
rpaxK1aHuHa 0€3BECTHO OTCYTCTBYIOIIMM, K YHCIY 3aWHTEPECOBAHHBIX JIHII, OyIET peIIeHO B
CyaeOHOM MOpPSAKE UCXOAS U3 MaTepHaIOB KOHKPETHOTO JIeNa.

B npenmer pokaspiBaHMsI IPU PAacCMOTPEHUM TPa)XJAaHCKOTO Jieja O MpHU3HAHUM JIMIA
0€3BeCTHO OTCYTCTBYIOIIUM BXOJAAT OOCTOSTENBCTBA:
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1) 6ezsecmuoe omcymcmeue 2paxcoaHuHa, npeocmasisiowee MaTepUaTbHO-TIPABOBOE
OCHOBaHHE, KOTOpOoe YcTaHOBIeHO ['paxmaHckuMm kojekcoM PecnyOnmuku Y30ekucran is
MPU3HAHUS JIMIa OE3BECTHO OTCYTCTBYIOIUM, COCTOSIILIEE U3 TPYMIbI (PaKTOB, TAKUX KaK:

. YCTaHOBJICHUE MECTA JKUTEJIbCTBA JINLIA;

o OTCYTCTBHE TPaKJJaHUHA MMEHHO B 3TOM MECTE JKUTENbCTBA;

o OTCYTCTBHE B MECTE KUTEJIbCTBA T'PaKJaHUHA CBEJCHUN O MECTe ero NmpeObIBaHUS B
TE€YEHHE OJIHOTO roJa; MPH STOM CPOK, YCTAHOBJICHHBIN JJIsl MPU3HAHUS TPAKIaHUHA OE3BECTHO
OTCYTCTBYIOLLIUM, OIpPENEISAETCS CO JIHA IOJIyYE€HHUs NOCIEAHMX CBEACHHMHM O HEM, a €CIU 3TO
HEBO3MOXKHO YCTaHOBUTb, TO
JTHEM TIOJTYYEHUs MOCIEAHUX CBEACHUN 00 OTCYTCTBYIOIIEM, HA4YalIoM O€3BECTHOIO OTCYTCTBHS
CUMTAETCS MEPBOE YHCIO MECALA, CAEAYIOUIETro 3a TeM, B KOTOPOM ObUIN MOJIY4YEeHBbI MOCIEeIHNE
cBelleHUsI 00 OTCYTCTBYIOILIEM, a NMPU HEBO3MOXXHOCTH YCTAHOBUTBH 3TOT Mecsl , To A sHBaps
CIIEAYIOLIETO TOJa;

2)  @axmel akmugHOU U RNACCUBHOU Jecumumayuu, onpedeigroujell TPABOBYIO
3aMHTEPECOBAHHOCTH JIMIA, KOTOPOE MOJAET 3asBJICHHE O NMPU3HAHUU Tpa)kJaHWHa Oe3BECTHO
OTCYTCTBYIOILLIMM; HAaJIM4NE MAaTEPUATIBLHO-IIPABOBBIX OTHOIIEHUIN MEXy 3agBUTEIEM U JIMILIOM, B
OTHOIIEHWH KOTOPOrOo BCTal BONPOC O TNPU3HAHUU €ro Oe3BECTHO, OFEYTCTBYIOUIUM - B
3asBJICHUU JIOJDKHA OBITh yKa3aHa I1eJIb MPU3HAHKS JUIa 0€3BECTHO OTEYTCTBYIOLINM, UMEIOIIast
MIPaBOBOM XapaKTep, TO €CTh CBS3aHa C MPAaBOBBIMU MOCIEACTBUSMU TIpU3HAHNS JTUIIa OE3BECTHO
OTCYTCTBYIOILIIMM, TAKUMH KaK pacTopkeHue Opaka B YIPOILEHHOM HOPsJIKe, MOyYeHHe IEHCUN
IO CJIy4ar0 NOTEPU KOPMUJIbLIA;

3) npunsamue 3as6umenem mep nO po3viCKY NPONAULESO UL

4 ) He803MOIHCHOCMb YCMAHOBNEHUS MECMA HAXOHCOEHUSR, OAHHO20 TUYa,

5) cywecmeosanue obcmosamenvbcms, 0arOUUX,0CHOBAHIE NOLAAMb, YMO  JUYO MOXHCEM
VMbIULIEHHO CKPbI8AMbCs: HAXOOUTCSA B PO3BICKE, HE, KEJINAECT BBIIIAYMBATH AJTMMEHTHI HWIH
UCIOJIHATH UHBIE PELIEHUS CyAa, APYTUX OPFaHOB U MpOYEE;

6) omcymcmaue cnopa o npage: HO, €CIAIIPU PACCMOTPEHHUH Jiejia 0cO00ro MpOU3BOICTBA
BO3HHMKHET CIIOp O TpaBe, MOJBEIOMCTBEHHBIN CYAaM, TO CyJ OCTaBJseT Takoe 3asBiicHHE 0e3
pPaccMOTpEeHHsI M Pa3bsACHSIET 3aMHTEPECOBAHHBIM JIMIIAM IPaBO MPEABSIBUTH HMCK Ha OOLIUX
OCHOBAHUSIX.

B oanoM mporiecce HEBO3MOKHOPACCMOTPETh NMPU3HAHKE JTUIA O€3BECTHO OTCYTCTBYIOIIUM
¥ BO3HUKIIMKA CIOp O TpaBe - CHadaja HEOOXOJMMO MpH3HATh TpakJaHMHA OE3BECTHO
OTCYTCTBYIOIIIMM, M TOJIbKO MTOTOM paccMaTpuBaTh CIop o mnpase [9].

Pemenune cyna o nmpu3HaHUW nuna 0€3BECTHO OTCYTCTBYIOUIMM HE OTBET Ha BOIPOC XKHB
JTaHHBIA TpaKIaHWH MU HET< PemieHue cyna o 0€3BECTHOM OTCYTCTBHHM JIMIIA CTPOUTCS HE Ha
MPE3YMIIHNHA CMEPTH FPpaXIaHNHA, a Ha (paKkTe O€3BECTHOTO OTCYTCTBHUAL.

Pemennie cyma Opnpu3HaHus jgula 0€3BECTHO OTCYTCTBYIOIIMM BBIHOCUTCS B TOpSIKE
0c000ro_IpOM3BOICTBRA, NPH BHIHECEHUH KOTOPOTO CYIOM OLIEHMBAIOTCS BCE MMEIOLIHE (DAKTHI,
MOTyl{U€ TOBJINSAES, HA BBIHECEHUS pelIeHHs. ['pakJaHCKHEe OTHOUIEHHUS, PAaCCUUTAHHBIE HA
HOpMallbHOE Pa3BUTHE, HE NPEIAINOJAraloT, YTO KTO-TO MOXKET CHELMAIBHO NPSTAThCA WIN
YVKJIOHATBEA OT OOHapyKeHHUs ero Mecta HaxoxjaeHus. [loaTomy, ecnu cyay cTaHYT M3BECTHBI
(bakThl, CBAIETENBCTBYIOUINE O KEJIAHUHM I'PaXXIaHHHA CKPBITHCS, HApUMEp, U3 CTpaxa ObITh
MIOABEPTHYTHIM YTrOJIOBHOMY HAaKa3aHHUIO 3a COBEPIICHHOE IPECTYIUIEHHE, TO CYJ JOJIKEH
BO3/EP)KAThCS OT BHIHECEHUS PEIICHUS O MPU3HAHUU TPaKIaHWHA O0€3BECTHO OTCYTCTBYIOILIHMM,
B BUJY TOTO, YTO O€3BECTHOCTHh OTCYTCTBUS MOKET OBITh YCTPAHEHA PO3BICKOM TAaKOIO JIHIIA.

B crarbe 287 [I'paxknmaHckoro mporeccyalbHOro Kojaekca PecmyOonuku VY30ekucraH
OTIpe/IeNIEHO, YTO CY/Absl B XOJie MOATOTOBKE Jeja K CcyAeOHOMY pa30upaTeiabCTBY BBISCHSET,
Kakie HMMEHHO JIMLA - POJCTBEHHUKH, COCIYXKUBIBI MJIM APYrHe MOTYT JaTh CBEIEHUS 00
OTCYTCTBYIOIIMM, TAaK K€ 3alpallMBAaeT COOTBETCTBYIOIIME OPraHbl - BHYTPEHHHUX [I€l,
CaMOYIpaBJeHHUE TPaXJaH MO MOCIETHEMY H3BECTHOMY MECTY JKUTEIbCTBA M MECTy pabOThI
OTCYTCTBYIOILIIETO 00 MMEIOIIUXCS 0 HeM cBeleHusAX. [loka cyabs He MOJIYYUT OTBETHI Ha BCE

195



3ampoChl B COOTBETCTBYIOIIME OPTaHbI, JEJI0 HE JOJDKHO HE MOXET OBITh Ha3HA4YeHO K
CIIYIIAaHUIO B CYICOHOM 3ace/IaHuU.

Jleno o mpu3HaHWUW JUIA OE3BECTHO OTCYTCTBYIOIIMM pPACCMATPHUBACTCS B OTKPBITOM
CyneOHOM 3acelaHuM ¢ 00s3aTeNbHBIM yJacTHEeM MPOKypopa. B mporecce paccMoTpenue cyaoM
nen 00 oOBsSBICHUE TpaxJaaHMHA OE3BECTHO OTCYTCTBYIOIIUM HEOOXOAMMBI JTOKA3aTelIbCTBA,
MOATBEPKIAIOIINE HE MPOKUBAHUE B MOCTOSSHHOM MECTE KUTEIbCTBE IpakJIaHWHA (CIpaBKa C
MaxaJUIMHCKOTO KOMHTETa, CIpaBKa C MecTa padOThl O HE BBIXOJIe Ha paboTy, CIpaBKa ¢
aJipecHOro OIOPO, MOKYMEHTHI O 3aBEPIICHUU PO3bICKA, €CIH OOBSBICH PO3BICK U APYTUe
JIOKYMEHTHI).

Bo3MmoxHOCT,  TpHW3HAHWS ~ TpaKJaHWHA  OE3BECTHO  OTCYTCTBYIOIIMM  SIBJISIETCS
HEOOXOUMOM B IENsAX 00eCreueHns YCTOMYMBOCTH TPAXAAHCKUX MPABOOTHOIIECHUH, a TaK JKe
3aIUTHI IPAB U 3aKOHHBIX HHTEPECOB UX YYACTHUKOB.

YKa3zaHHBIC TIOJIOKCHHUS TIO3BOJISIIOT 3aKIIOYUTh, YTO OE3BECTHO OTCYTCTBYHOIICE JIUIIO
yTpaunBaeT CyOBEKTUBHBIC JIMYHBIE M WMYIICCTBCHHBIE IIpaBa B O0BEME, B KOTOPOM
3aMHTEPECOBAHBI JIPyTUe CYOBEKThI MPABOOTHOIICHUHN, 3HAIONMIME O BBIHECEHHOM) PEIICHUU U
peanu3yroume ero.

PaccMoTpeHHBIE TEOpETUUECKHE TTOT0KEHUS HE TIO3BOJISIIOT PU3HATE JIOETATOYHO TOYHBIM
MOJIOKEHWE O TOM, YTO MpPH MPHU3HAHUH CYJOM JHIla 0€3BECTHO OTCYTCTBYIOIIUM JEWCTBUE
MPaBOOTHOIIIEHUS TPUOCTaHABIMBaeTcs. Ha Hamr B3Msi, MpaBOOFHEIIEHHE MOXKET OBITh Kak
M3MEHEHO, TaK U MPEKpalleHO B 3aBUCHUMOCTU OT XapaKTepa CaMOLO MPABOOTHOILIEHHUS, TaK K€
HAMEPEHUN 3aUHTEPECOBAHHOIO JIMIA, U COOTBETCTBYIOIIMX MOMOKEHUN 3aKOHOJATEIbCTBA [2;
45].

OCHOBHOM T1IeIbI0  MHCTUTYTa OE3BECTHOTO OTCYTETBHUS JIMIA SIBJISIETCS BHECCHHUE
OTIPEICTICHHOCTH B TPABOOTHOIICHHS, OJHUM M3 CYOBEKTOB KOTOPBHIX SIBISETCS OE3BECTHO
OTCYTCTBYIOIIUNA. Takasi onmpeneeHHOCTh OTBEUACT U \MHTEPECaM JPYTUX YIaCTHHUKOB JAaHHBIX
MPABOOTHOIIICHUH, a TaK € TMO3BOJSET MM PaCIQPSKATHCS HMYIIIECTBCHHBIMH U JIMYHBIMU
MpaBaMH.

I[To pesymbratam wWcciaenoBaHWsSl  ObUTnBBISBICH Ps  BOIPOCOB,  TPEOYIOIIUX
COBEpIIICHCTBOBAHUS B  3aKOHOJATEIIBHOM  TOpPSAKE. YUYHUTHIBas 93TO, CHOPMYIMPOBAHBI
NPeoodceHUss N0  BHECeHUr) OONOMMEHUL 8 3aKOHOOAMenbCme0, KOmopvle Kacaiomcs
UMYUIeCTNBEHHBIX U POOUMENbCKUXNTHPAE  0e36eCHO OMCYMCMEYIoule2o Iuyd, mak U camoco
npoyecca 00Kazvl8anusi 6e38eCto20 OMCymcmasusi 8 Cy0eOHoM nopsioxe.

llepsoe. B TeopeTnueCkux “WCCIEAOBAHUAX HE PACCMOTPEH BOIPOC, Kacaroluics
CyOBEKTUBHOTO TIpaBa HACIENOBAHUS TPaKIaHWHA, TIPU3HAHHOTO 0€3BECTHO OTCYTCTBYIOIUM. B
3aKOHOATEILHOM TIOPAIKE OMPEICTICH TOJBKO PEXXKHUM €ro COOCTBEHHOro nMyiiecTa. [loaTomy,
M0 JIOTHKE BCIeH, HMMYIIECTBO OE3BECTHO OTCYTCTBYIOIIETO JHIA MPOJOIDKAET eMy
MIPUHAIC)KATh PUIAYCCKH, a HACIEACTBO, KOTOPOE OTKPBLJIOCH B €ro TOJb3y, BPEMEHHO HE
umeer cyobekza. CraTyc uMyiecTBa 6€3BECTHO OTCYTCTBYIOIIETO ONpeeieHa 3akoHoM. Ho B To
e BpPeMs Ha OTKPBIBIIIEECS HACTEACTBO MMEIOT MPABO MPETEHI0BATh U APYTHe JIUIA. ITO MOTYT
OBITh “HACACTHUMKU creayromeld odepenu. [loastoMy  6ompoc o npase naciedosanus auya,
NPUBHAHHO2O0 /O0e36eCHO OMCYMCMBYIOWUM, OO0INCeH OblMb Ype2yaupo8an 3aKoHoM. Tak ke
HEOOXOMMO BMEHHTH B OOS3aHHOCTH JIHILY, OOpaTHBIIEMYCS C 3asABICHHEM O NPUHATUU
HACJIEJCTBA, IIOFACUTh JOJITH HacleqoAaTe s 3a CUeT HacJIeACTBa.

Bmopoe. B cootBercTBuM ¢ myHkToM 3 yactu 1 crateu 160 CemeitHoro koaekca PecriyOmuku
VY30eknucTaH yCHIHOBIICHUE JETEeH, YbM POAWTENIM MPU3HAHBI OE3BECTHO OTCYTCTBYIOIIMMH WIIH
OOBSIBIIEHBI YMEPIIUM, TIPOU3BOAUTCS 0€3 coriacus MOCIeAHNX. B TaHHOM ciy4yae MPOMCXOMUT
yTpaTa pOJMUTENBCKHX TPaB y OE3BECTHO OTCYTCTBYIOIIETO WM OOBsBIeHHOro ymepiium. Ho
BO3MOKHOCTh UX BOCCTAHOBJICHUS B CIy4ae sIBKM WM OOHAPYXKEHUS 0€3BECTHO OTCYTCTBYIOIIETO
JUIa B 3aKOHE He mpemycMmorpeHa. [Ipu npu3HaHuu G€3BECTHO OTCYTCTBYIOIIUM JICKHT MPE3yM-
TIHST J)KU3HU, TTO9TOMY CUMTAEM HE BO3MOKHBIM YCHIHOBIISITH JI€Tel O€3BECTHO OTCYTCTBYIOIIETO
muna. B cBs3u ¢ 3tiMm u3 myHkta 3 yactu 1 cratem 160 CemeiliHoro kozaekca PecmyOmmkum
VY30eKkucTaH npeaaracM UCKITIOUUTh O€3BECTHOE OTCYTCTBHE M M3JIOKUTh JAHHBIA MYHKT TaK: «YChI-
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HOBJICHUE JIETEH, YbH POAUTENHN OOBSIBIIEHBI YMEPIINM, TIPOU3BOAUTCS O€3 coryiacusi nocieanux. Hao
oembmu 6e36eCmHO OMCYMCMBYIOUWe20 TUYa 803MONCHO MOIbKO HA3HAYeHUue oneku. A B ciydae
SIBKY JIN1A, 0OBABIEHHOTO OE3BECTHO OTCYTCTBYIOIINUM, BOCCTAHOBUTD €0 POJIUTEILCKHE MTPaBa B
Cy/1IeOHOM TIOpSIZIKE, TOJIBKO B Clydae JOKA3aHHOCTH, YTO JAHHOE JIMLIO HE MMEJIO0 BO3MOXKHOCTU
COOOHIUTH O CBOEM MECTE€ HAXOXKICHHUS, WM €CIIM KTO-THOO M3 YCHIHOBUTEIEW 3HAl O MeCTe
HaxOXKJIeHUE poauTeneil peOEHKay.

Tpemve. 15 pelieHust BOIIPOCOB O MPU3HAHUM TPpaXkIaHUHA 0€3BECTHO OTCYTCTBYIOIIMM HJTH
OOBSBICHHM €r0 YMEPIIUM CyAy Ha MOMEHT PacCMOTPEHHs Jeia HEeoOXOIUMO HCKIIOYUTh
BO3MOXXHOCTb ~ YCTaHOBIICHHS MECTOHAXOXJEHHsI KOHKPETHOro cyObekra. 310 Tpelyer
IIPEIOCTABICHHUSI HEOCIIOPUMBIX M JOCTaTOYHBIX JoKa3arenbcTB. Crarbs 287 I'paxmaHcKoro
MPOIIECCYabHOTO KOJieKkca PecmyOnmukum Y30€KucTaH —ompenenseTr ACHCTBUSA CYIObU TpHU
MOJrOTOBKE Jieia K cyaeOHomy paszOupaTensbcTtBy. [Ipu OTCyTCTBUM B 3aKOHOJATEIbCTBE
OTPENICIEHHOTO TEpeyHsl HEOOXOAMMBIX [OKa3aTeNbCTB JUIsl TPU3HAHUS JHIA, OS3BECTHO
OTCYTCTBYIOIIIMM WA OOBSBICHHUS YMEPIINM CYIbsIM MPUXOAUTCS PYKOBOACTBOBATHCSWIAHHON
craThell Kak HeOOXOAMMBIM MHUHUMYMOM. J[JIsl 3TOTO, CUMTAEM, B03MOJCHbIM 3aKpenuimy B CTaTbe
287 TI'paxkmaHCKOrO  MpOIECCyalIbHOTO  Kojxekca PecnyOnmuku — Y30€KHCTaH — nepeueHs
Jokazamenbcms, HeoOXooumvlx Ol NpUSHAHUA Jauya 0e36ecmHo  OWICYHIEMBYIOWUM  WIN
OOBSIBIICHUS €T0 YMEPIIUM, 2 IMEHHO: TIOKa3aHUs CBUETENEH (POICTBEHHHUKOB, COCEIEH), CTIpaBKa
c Mecta paboThl, aKT OT COCEACH W OPraHOB CAMOYIPABJICHUS (Maxasi),; ClipaBKa U3 OpPTaHOB
BHYTPEHHUX JIe U JPYTUE JOKYMEHTHI.

Oco0oe BHMMaHNE B Cy/1€OHOM 3aceaHUH JOJKHO OBITh, y/I€ICHO KauecTBY JOKA3aTelbCTB.
Oco0eHHO 3TO KacaeTcsl CBUACTENBCKHX IOKA3aHWM, T KOTOPBIX XapaKTEPHBIM SIBISETCS TOT
(baxT, YTO 3HAKOMBbIE, COCEIN WJIM COCIYKUBLBI B CHIIy Y3KOLO XapakTepa CBs3ed ¢ MpOMNaBIIUM
JIMIIOM MOT'YT NPEIOCTAaBUTh CBEICHUS TOJIBKO 00, OTCYTCTBUU TPAXKIAHUHA TI0 MECTY KHTEIbCTBA
WIA TI0 MeCTy paboThl. Y pPOACTBEHHHUKOB e TPOMAaBIIErd’ TpaKJaHUHA JOJDKEH CYyLIECTBOBATh
IIOCTOSIHHBIM KOHTAKT C HUM, U IO3TOMY HX/CBUAETEIbCKIE MOKa3aHUsI HOCAT MCUEPIIbIBAIOIINN
XapakTep.
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