WCIIOJIHUTEIHHOTO MPOU3BOICTBA IO PEIICHHIO Cy/1a 00 00panieHN B3bICKAaHUS HA MIPEAMET
3ajora, CTOpOHaMH MCIIOJTHUTEIBHOTO MPOU3BOACTBA B cuity cT. 15 3akona PK «O6 ucno:-
HUTEJIPHOM TIPOU3BOJICTBE U CTATyCE CYNCOHBIX MCIIOTHUTENICH) SBISIFOTCS OAHK - B3BICKA-
TEeJb U CYNPYT — 3a510roaTels [3]. Bropoii cynpyr - cocoOCTBEHHHK HE TPUOOPETAET cTaryca
OTBETYHKA T10 TPAXKTAHCKOMY eIy, B IMOCIEJCTBHH HE MPHOOpPETAeT cTaTyca JOJDKHUKA B
WCTIOJTHUTEIHLHOM MPOU3BOCTBE. [laHHBIN (haKT UCKITIOYAeT ero BO3MOXHOCTh PeaIn30BaTh
MPUHAIJIEKAIINE €My COOTBETCTBYIOIINE MaTepUaIbHBIC U MIPOIECCyaNIbHBIC TIPaBa, 3TO MPH-
BOJWT K BOSHUKHOBEHUIO HCKOBBIX TPeOOBaHUH 00 00KaIOBAHUHU COCTOSBIIUXCS TOProB. Mc-
KOBOE TpeOOBaHUE 00OCHOBBIBACTCS TEM, UTO, SBJISISICH COCOOCTBEHHHKOM MMYIIIECTBA, UCTEI
OBLJT JIWIIIEH MPEUMYIIECTBEHHOTO MpaBa BBIKYIA, OB JIMIIIEH MPaBa OCIIOPUTE PE3yIbTaThI
OLIEHKM UMYIIIECTBA U [TPaBa Ha CAMOCTOATEIBHYIO pealln3alnio peaMeTa 3anora. B rex ciy-
Yasix, KOT/Ia CYNpPyrd B MOMEHT peaji3allii UMYIIIECTBA COCTOST B Opake U IIPOKUBAIOT OJI-
HOW CEeMbEH, HETOOPOCOBECTHOCTh BTOPOTO CYIPYra, OCBEIOMIIEHHOTO. O KOPHUAMYECKON
Cyap0e COBMECTHOTO MMYIIECTBA, o4yeBHaHA. OJHAKO B HEKOTOPBIX CIydasix, Koraa Opax
MEXIy CYIIpyraMu Ha MOMEHT pPeall3alii PACTOPTHYT, U CYIIPYT - HCTEII ACUCTBUTEIILHO HE
3HaJ U HE MOT 3HaTh 00 OOpaleHnH B3bICKAaHUS HA OOIIYI0 KBAPTHPY; BO3HUKAIOT ONpe/e-
JICHHBIE CITIOPHBIE BOIIPOCHI TIPH PACCMOTPEHUU JCII.

YuuThiBas N3JI0KEHHOE, BO N30SKAHKE 3aTPYTHEHUIM MIPU pPa3pelIeHnn CyaeOHbIX CIIO-
POB, CBSI3aHHBIX C CyJIeOHOM peann3aluei 3a1ora — COBMECTHOH COOCTBEHHOCTH CYNPYTOB,
CUMTAaeM HEOOXOTUMBIM 3aKpEIUICHHE Ha 3aKOHOJATENhbHOM YpPOBHE MOpsAKa OOpalicHUs
B3BICKAaHUS Ha 3aJI0TOBOE MMYIIECTBO, MPHOOPETEHHOE CYIIPYraMH B EpHO Opaka.

1 TIpaxnmanckuii  Komekc  PecnyOmmku ~ Kazaxcran  (OOmass  dacte) //
https://online.zakon.kz/Document/?doc_id=1006061

2 Kopexc Pecnyomukm Kazaxcran «O Opake (cympyxkectBe) HW  ceMbe» //
https://online.zakon.kz/Document/?doc_1d=31102748

3 3akon PK «O0 ncnosHUTEIbHOM TIPOU3BOJICTBE U CTATYCE CYACOHBIX UCTIOTHUTEIICH)
// https://online.zakon.kz/Document/?doc_1d=30617206

4 Hopmatusnoe [loctanenienue Bepxosaoro Cyna PK Ne 1 ot 31.03.2017 r. «O mipu-
MEHEHHH CyJIaMU HEKOTOPBIX HOPM 3aKOHOJIATEILCTBA 00 MCIIOJIHUTEITHHOM TIPOU3BOJICTBE)
// https://online.zakonkz/Document/?doc_1d=39549074&show_di=1

CONSTITUTIONAL BASIS OF THE INSTITUTION OF CITIZENSHIP

YERZHANOVA F.A., law sciences candidate, associate professor of jurisprudence
Academician E.A. Buketov Karaganda University

The Constitution of the Republic of Kazakhstan is the legal basis for the formation of
national legislation focused on universally recognized norms of international law. Domestic
Basic Law as a whole corresponds to the world trends in the development of constitutional
law, due to the general globalization and internationalization of law. The 1995 Constitution
of the Republic of Kazakhstan [1] enshrined the most important guarantees for the develop-
ment of Kazakhstan as a democratic legal state, in which the rights and freedoms of man and
citizen are recognized, respected and protected. The ownership of all power in the country to

15


jl:30617206.150000%20
https://tengrinews.kz/zakon/site/index
https://tengrinews.kz/zakon/site/index

its multinational people is the main principle of state and public life, an integral part of the
foundations of the Kazakhstan constitutional system.

Citizenship is essential for the development of state and society, the formation of civil
society. Development and ensuring human rights and freedoms through constitutional insti-
tute of citizenship is one of the main problems in the theory and practice of constitutionalism.
Citizenship is one of the fundamental institutes of constitutional law. Hence the significance
of citizenship, the Constitution of the Republic of Kazakhstan (1995) included this institute
in the context of section 2 "The individual and citizen". According to article 10 of the Con-
stitution of the RK: "1. Citizenship of the Republic of Kazakhstan shall be acquired and ter-
minated as prescribed by law, shall be indivisible and equal regardless of the grounds of its
acquisition. 2. A citizen of the Republic of Kazakhstan cannot be deprived of his citizenship,
of the right to change his citizenship, and may not be exiled from the territory of Kazakh-
stan."[1] The Constitution of the Republic of Kazakhstan includes norms.that guarantee the
implementation of constitutional rights and freedoms of citizens. Thus, in accordance with
paragraph 1 of Article 12 of the Kazakhstan’s Constitution, human rights and freedoms are
recognized and guaranteed in the Republic of Kazakhstan in accordance with the Constitution.
In accordance with paragraph 1 of Article 39 of the domestic Basic Law, human and civil
rights and freedoms can be limited only by laws and only to the extent necessary in order to
protect the constitutional system, protect public order, human rights and freedoms, health and
morality of the population. The constitutional frameworks of citizenship are developed and
specified in the Law of the Republic of Kazakhstan "On ¢itizenship of the Republic of Ka-
zakhstan", dated December, 20, 1991. In the preamble to the existing Law citizenship of the
Republic of Kazakhstan determines stable political and legal ties of state with person express-
ing their rights and obligations in aggregate. [2].

A confirmation of the general focus'on the protection of the fundamental values of the
state and society was the introduction of amendments and additions to the Constitution of the
Republic of Kazakhstan dated March 10, 2017 No. 51-VI. The constitutional legislation on
the legal status of the individual took the path of protecting the stability of the constitutional
system and the inviolability of human and civil rights and freedoms in Kazakhstan. In accord-
ance with these changes, amendments were made to paragraph 2 of Article 10 of the Basic
Law: "deprivation of citizenship is allowed only by a court decision for committing terrorist
crimes, as well as for causing other grave harm to the vital interests of the Republic of Ka-
zakhstan". Global threats'and challenges, encroaching on the foundations of the country's na-
tional security, led to these changes. Our state seeks to ensure the stability of the foundations
of the constitutional system and the inviolability of human and civil rights and freedoms. In
accordance with paragraph 2 of Article 10 of the Constitution of the Republic of Kazakhstan,
deprivation of Kazakhstan’s citizenship is allowed only if a number of conditions are met: by
a court decision; for committing terrorist crimes, as well as for causing other grave harm to
the vital interests of the Republic of Kazakhstan. Thus, the provisions of Article 15 of the
Universal Declaration of Human Rights that “no one can be arbitrarily deprived of their citi-
zenship” [3] are respected. Deprivation of citizenship does not contradict international stand-
ards of human rights and freedoms, is exceptional and is provided for by the Constitution and
other laws, in order to protect the fundamental values of the state and society, listed in Article
39 of the Constitution of the Republic of Kazakhstan.

The guarantees pertaining to the defence and protection of civilians outside Kazakhstan
are established in an article 11 of the RK Basic Law: "I. A citizen of the Republic of
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Kazakhstan may not be extradited to a foreign state unless otherwise stipulated by interna-
tional treaties of the Republic. 2. The Republic shall guarantee its citizens protection and
patronage outside its boundaries." Renunciation of dual nationality is enshrined in article 10,
paragraph 3 of the Constitution of the RK: "Foreign citizenship of a citizen of the Republic
shall not be recognized."

In determining constitutional status of the individual Constitution of the Republic of Ka-
zakhstan (1995) includes different categories of legal status of constituents: in some cases the
terms "everyone", "no one", including foreigners, stateless persons and persons with dual or
multiple nationalities are used. For instance, "Everyone shall have the right to life." (article
15, paragraph 1 of the Constitution of the RK); "No one shall be subject to any diserimination
for reasons of origin, social, property status, occupation, sex, race, nationality, language, at-
titude towards religion, convictions, place of residence or any other circumstances." (article
14, paragraph 2 of the Constitution of the RK). Other articles of the RK Basic Law state about
"citizens of the Republic of Kazakhstan", which means that specific rights and freedoms, as
well as duties are available for Kazakhstani citizens only. Thus, foreign nationals in the Re-
public of Kazakhstan cannot vote, cannot hold state apparatus posts, do.not perform the mil-
itary service duties, etc. Namely, article 23, paragraph 1 of the Constitution of the RK notes
that "citizens of the Republic of Kazakhstan shall have the right to freedom of forming asso-
ciations". Therefore, the Constitution of the Republic of Kazakhstan draws a distinction be-
tween human rights and citizens’ rights in the terminology of the corresponding articles.

This issue appears to be resolved in a similar manner in other national Constitutions. For
example, article 39 paragraph 1 of the Constitution of the Republic of Bulgaria states that:
"Everyone shall be entitled to express an opinion or to publicize it through words, written or
oral, sound or image, or in any other way."yand article 45 provides that "all citizens shall have
the right to lodge complaints, proposals and petitions with the state authorities." Under the
Constitution of the Russian Federation the "citizens of the Russian Federation shall have the
right to participate in managing state affairs both directly and through their representatives"
(article 32 paragraph 1), according to the Constitution of Finland, "every Finnish citizen who
has reached eighteen years of age has the right to vote in national elections and referendums"
(section 14). Paragraph 4, article 21, of the Constitution of the Czech Republic is worded as
follows: "Citizens shall'’have access, on an equal basis, to any elective and other public office".

To identify human rights actors sometimes in constitutions may be applied impersonal
formulas such as"recognized the right", "guaranteed the right". Under this arrangement, it is
emphasized that this right or freedom refers to all individuals. for instance, under paragraph
62 of the Fundamental Law of Hungary, enshrined: "Hungarian Republic acknowledges that
everyone shall have the right to peaceful assembly and to freedom of association with others,
including the right to form and to join trade unions for the protection of his interests."; para-
graph 1 article 19, of the Constitution of the Czech Republic reads: "The right of peaceful
assembly is guaranteed"; in Federal Constitution of the Swiss Confederation freedom of ex-
pression and of information is guaranteed (article 16, paragraph 1), and freedom of assembly
is guaranteed (article 22, paragraph 1).

Many constitutions in the world recognize such statements that distinguish rights of the
citizen and rights of the individual by means of indicating the nationality. For example, article
5 of the Basic Law for the Federal Republic of Germany (1949) establishes: "Every person
shall have the right freely to express and disseminate his opinions in speech, writing and pic-
tures, and to inform himself without hindrance from generally accessible sources. Freedom
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of the press and freedom of reporting by means of broadcasts and films shall be guaranteed.
There shall be no censorship." Article 23, paragraph 1 of the Spanish Constitution guarantees:
"Citizens have the right to participate in public affairs, directly or through representatives
freely elected in periodic elections by universal suffrage." Federal Constitution of the Swiss
Confederation (1999) provides that: "1. Freedom of assembly is guaranteed. 2. Every person
has the right to organize meetings and to participate or not to participate in meetings" (article
22). Fundamental human rights are reflected in the relevant constitutional provisions.

At the same time, civil rights could be determined differently. In particular, article 11 of
the Basic Law for the Federal Republic of Germany provides that: "All Germans shall have
the right to move freely throughout the federal territory"; article 33 defines that:.""1. Every
German shall have in every Land the same political rights and duties. 2. Every German shall
be equally eligible for any public office according to his aptitude, qualifications, and profes-
sional achievements." Article 29, paragraph 1 of the Spanish Constitution stipulates that: "All
Spaniards shall have the right to individual and collective petition,in writing, in the manner
and subject to the consequences established by the law." Federal Constitution of the Swiss
Confederation, with its article 24, paragraph 1 declares that: "Swiss eitizens have the right to
establish their domicile anywhere in the country”, and article 143 ensures: "Any person eligi-
ble to vote may be elected to the National Council, the.Federal Council or the Federal Su-
preme Court." These statutes clearly define the rights of a citizen.

Sometimes the definition of belonging to a specific nation is defined with such terms as
"all Germans", "every Spanish citizen" instead of using the words "citizens", "a citizen".
It should be understood that in Western countries:the term "nation" means not ethnic, but
political and public community, human substratum of the state. Chapter 1, article 116 of the
Basic Law for the Federal Republic of Germany (1949) states: "Unless otherwise provided
by a law, a German within the meaning of this Basic Law is a person who possesses German
citizenship or who has been admitted to the territory of the German Reich within the bound-
aries of 31 December 1937 as a refugee or expellee of German ethnic origin or as the spouse
or descendant of such person.".In some constitutions a word "people" is used to describe the
citizen as a subject of rights.Thus, according to the chapter I1I: "Rights strandists Duties istiof
senthe sEriPeople" of the isEConstitutioniste: ofiste: Japan: "The people shall not be prevented from
enjoying any of the fundamental human rights. These fundamental human rights guaranteed
to the people by this Constitution shall be conferred upon the people of this and future gener-
ations as eternal-and inviolate rights (article 11)"; "the people have the inalienable right to
choose their public officials and to dismiss them (article 15, paragraph 1)". Similar provisions
are to be found in article 74 of the Constitution of the Republic of Iceland: "People shall have
the right to form associations for any lawful purpose, including political groups and trade
unions, without having to seek prior authorization", "people shall have the right to assemble
unarmed."

Thus, the constitutional regulation of the institution of Kazakhstan’s citizenship is char-
acterized by stability and corresponds to generally recognized international norms in the field
of human rights and freedoms. The Constitution of Kazakhstan laid a good foundation for the
improvement of the legal system of the country, including taking into account international
law. In order to give special status to the universally recognized principles and norms of in-
ternational law on human rights and freedoms, it would be possible to include in the Consti-
tution of the Republic of Kazakhstan the provision that the rights and freedoms of a person
and a citizen in the Republic of Kazakhstan are recognized and guaranteed in accordance with
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generally recognized principles and norms of international law and in accordance with Con-
stitution.
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KA3AKCTAH PECTYBJIUKACBIHIAFBI MEMJIEKETTIK KbI3MET
KA3IPTI JAMY KE3EHIH/E

3axen H.C., CIIJ] 21-2x moOvinbiy. cmydenmi
Fowvimu orcemexuii.: XKaanviKyKovlKmulK dcone apHatibl. nauoep Kagheopacwiivly 00yeHmi
PhD ooxmopw Kapocacosa L.b.

MewmnekeT — Genrii Oip ayMakKa HEJiK €TiM, COJ KEePAeTi XalIbIKThIH €pKiH JaMybIHa
MYMKIHIIK OepeTiH, KoFaM TaOUFaThIHAH TYBIHIANUTBIH OPTaK iCTEp/li aTKapyFa KaXeTTi b6ac-
Kapy/IbIH >KOFapFbl Jopeske/e YbIMIACKaH XKyiecl, cascu Omiik yitbiMbl. Eremenikke, 3aH-
JACTBIPBIIFAH 30PJIBIKTHI Al JalIaHyFa MOHOTOJIUSFA HE KOHE KOFaMJIbl OacKapy/Ibl apHANBI
MeXaHU3M/Ep (ammapar) apKbUIbI 9KY3€re achblpaThlH KOFaM/IaFbl Casich OMJIIKT1 YIBIMIACThI-
PYIBIH epKelle TYpl, cascH KyHeHIH OpTaJIbIK HHCTUTYThl. MemilekeT — 6ackapy QyHKIHUs-
CBIH OPBIHJIAWTHIH )KOHE COHBIH KOMET1IMEH KOFaMHBIH TIPIIUTIK — THIHBICHIH KAMTaMAacChI3 €Te-
TiH, OFaH KQXKETTI JKaFJaiyiap MCH aJFBIIAPTTap jKacayFa YMTBUIATBHIH aJaM3aT KOFaMbIH
YUBIMIIACTRIPYABIH alipBIKIIa HbICAaHBl. MeMIIeKeT — aJamM3aT KOFaMbl JaMYbIHBIH HOTHXKe-
cinze naiiia 6onraH cascu YibIM. MemiiekeT — KoFaMJibl 0acKapy MiH/IETIH aTKapaThiH, aaM-
TapJIbIH, TONTapAbIH; TANTAPABIH KAPbIM — KaTBIHACTAPBIH PETTEM OTHIPATHIH, 3aHAapAbl Ka-
OBUTTANTHIH CasCH YIBIM.

MeMneKeT KpI3METI IeTeHIMI3 - MEMJIEKETTIH ajiJblHa KOWFaH MaKcaT- MIHACTTEPl XKY-
3ere achIpyIblH 0acThl OarbITTapbl. MeMIIeKET KbI3METI 2 Typre OeJliHe 1 1K1 )KOHE ChIPTKBI
60upIm. J1Kki KbI3MeTTepre SKOHOMHUKAIIBIK, QJIEYMETTIK, Kap)KbUIBIK Oakaay, ajaM KYKBIK-
Tapbl MEH OOCTaHBIKTAPbIH KOPFay, SKOJOTUSIIBIK KbI3METTEp kaTajibl. ChIPTKbI KbI3METTe-
piHE OHBIH ©3r¢ MEMJICKETTEPMEH JKOHE XaJIbIKapaJIbIK YHBIMIaPMEH TUIIOMATHUSIIBIK KapbIM
KaTbIHAC OPHATYHI )KOHE ChIPTTaH TOHTeH KayinTeH OTaHbl KOpFay KbI3METTEP1 KaTaIbl.

Kazakcran PecniyOnuKkachiHBIH MEMIICKETTIK KbI3METI JIETEHIMI3 — MEMJICKETTIK  KbI3-
METIIIEPAIH MEMJIEKETTIK OpTraHaapa MeMJICKETTIK OMITIKTIH MIHAETTepl MeH (yHKIIUsIa-
PBIH ICKE achIpyFa OaFbITTAJIFaH Jaya3bIM/bIK OKUIETTIKTEPl aTKapy >KeH1HAer! Kbi3MeTi [1].

MemiekeTTik KbI3MeT Oenriii Oip ic - OpeKeTTiH TYpiHE KAThICTHI, SIFHU KOCII, MaMaH-
JIBIK, OUTIKTUIIK, JIaya3bIMFa KaTBICTBI KYMBICTHIH OpbIHAaTYbl. Kocin — eHOEeK KbI3METIHIH
KeH cajachkl. MyH/Ia MEMJIEKET KbI3METKEpl 63 MaMaHIbIFbIHA COlKec Oap OUTIMIH, TaTaObIH
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