Mediation as a tool for the settlement...

References

1 Davydenko D.L. Law, 2003, 12, p. 23-35.

2 Model Law United Nations Commission on International Trade Law on International Commercial Conciliation, adopted
resolution 57/18 of the General Assembly on 19.11.2002, http://www.un.org/ru/documents/instruments/docs_ru.asp

3 Are You Really Ready for Divorce? The 8 Questions You Need to Ask by Bruce Derman, Wendy Gregson, www.edogovor.ru.
Labor code of the Republic of Kazakhstan. 15.05.2007. Ne 251, http://online.zakon.kz/Document/? doc_id=30103567
Balashova A., Lavitskiy V., Kiseleva Ye. «Kommersant», Ne 37 (4337) on 04.03.2010. // http://www.kommersant.ru/daily
Robert A., Merring R. Orange County Lawyer magazine, 2010 January, Vol. No. 521, p. 9, www.edogovor.ru.

Bizrukov P.V., Bizrukova V.A. Labour conflicts in crisis, http://www.trudprava.ru/index.php? id=1671

Kaz'min D. Vedomosti, Moscow, 23.03.09, 51 (2320), http://www.rfci.ru/data/File/file/787.pdf

9 The Beauty of Conflict: Art Lessons, Lateral Thinking, and Creative Problem Solving by by RD Benjamind// The"Mediation
Journal, the Wisconsin Association of Mediators (WAM). Beauty conflict: art lessons, a comprehensive approa€h to the issue,jand
creative problem-solving. Translation Vasilyeva, http://www.edogovor.ru

0 N N L A

UDC 346.548(574)

A.S.Kizdarbekoval, R.Yu.Mamedovz, A.A.Baiymanova1

"Ye.A.Buketov Karaganda State Uliversity;
2Academy of police of the Ministry of Internal Affairsf thé Azerbaijan Republic, Baku
(E-mail: alua76@mail.rap)

Development of the legislation on censumer protection

The questions connected with development of the l¢gislation ofiKazakhstan on consumer protection are con-
sidered in the scientific article. Each statutory act which was carrying out at different times legal regulation of
these relations is consistently analyzed. Alonggwith théyposifive moments also those parties of standard mate-
rial which didn't answer realities of time agé notediand Were replaced with new laws. The list of bodies and
organizations which are capable to consider,and resolve disputes with participation of consumers for their
protection is provided in work. All méchanismyefi€onsumer protection is considered. The conclusion that in
general the legislative base about cansumer protection developed becomes a result of work.

Key words: customer satisfaction, pretection, interests, liabilities, unscrupulous seller, service, works, goods,
buyer, legislation developmét,

The modern Kazakhstan I€gislation on consumer protection inherited some lines of the legislation of the
Soviet period.

Legal regulation'of the relations on satisfaction of material and cultural requirements in the USSR was
always carried out by, themaets of the civil legislation which were base for a regulation of consumers’ rights.
These acts establishedthe rights, duties and responsibility of subjects of the contractual relations with partic-
ipation of gifizens.)Thus, according to point 1, 3 and 4 Article 77 Bases of the civil legislation (1991) the
buyer to whomm the thing of improper quality is sold, had the right to demand at the choice if the seller didn't
stipulate its shortcomings at sale, replacements of a thing with a thing of appropriate quality, gratuitous re-
moval of defects or compensation of charges of customer for their correction, or proportionate reduction of
purchase price. The buyer could also instead of the requirements specified in point 1 of this article of Bases
to dissolve the contract and, having returned a thing of improper quality to the seller, to demand from him
the return of the sum paid, and if satisfaction of these requirements did not cover his losses, he was right to
require their compensation. An important guarantee of consumer protection was the rule about invalidity of
conditions of the contracts of household hire and the household order limiting the rights of citizens in com-
parison with the conditions provided by standard contracts, etc. provided in Kazakh SSR [1].

However along with the positive moments, the civil legislation wasn’t specially calculated on regulation
of the questions connected only with protection of the rights of citizens. Being the general legal base for the
special norms directed towards protection of the rights of citizens, acts of the codified civil legislation are
called to give a general character to basic formulations of the agreements given in a division «Obligation
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right» with that they were counted not only on the relationships with consumers. That is why in these acts
there were no specifics of relationship of consumers with the enterprises entering them into the contractual
relations.

The classification of civil contracts given in the codified civil legislation before adoption of the new
Civil Code didn't embrace all actually existing system of contracts. Such a situation existed in Bases of 1961,
the same it remained in Bases of the civil legislation of 1991. So, neither Bases of the civil legislation nor
CC KazSSR didn't regulate numerous contracts in the field of cultural, sports service of citizens at all. In the
sphere of consumer services the codified civil legislation only provided a possibility of the approval by the
Government of the standard contracts governing the relations with participation of citizens (household hire,
the household order) and contained special rules about storage by the organizations of the things belonging
to citizens. Such a situation demanded allocation of a number of other contractual views with an indeépendent
legal regulation.

In acts of the codified civil legislation there was no special system of guarantees of‘protection of‘the
rights of citizens in the contracts directed on service of their requirements. Meanwhile the needief creation of
such system was dictated from the late 80s began to early 90s, first of all, with transition’of manufacturers of
consumer goods, spheres of trade and service of the population to the market relations.\In the|conditions of
freedom of business activity when the profit became the most important indicatog@fefficienéy of their man-
aging manufacturers of goods, performers, service providers, using the position in the consuther market, be-
gan to dictate to consumers the unprofitable terms for them, to violate the rights and interests of consumers.
Thus, the classical civil legislation was never specially made for regulation/ofieensumer protection. In these
conditions there was an imperative need in creation and development of theyspecial legislation on consumer
protection providing the priority of interests of consumers in_theigrelationship with manufacturers, sellers
and service providers on a commodity market and services.

One of special lines of the legislation governing the relations with¥participation of citizens consumers
was the plurality of regulations following, first of all, from ineompleteness of coverage of the relations de-
veloping in services industry acts. It inevitably attracted filling ofithe being available gaps with subordinate
(generally departmental) regulations. At plentiful depagtmental rule-making there was a possibility of the
publication of the acts which weren't relying on the relevant standards of the law. For example, along with
standard contracts by separate types of household,hirejwhose acceptance belonged to maintaining Council.

However not only incompleteness by its€lf, butiin 'seme cases and direct transfer of the major questions
of legal regulation of these relations by thé Government under the authority of branch governing bodies, ag-
gravated position of consumers. Until gquite recently in certain cases the departmental regulations affecting
the rights of consumers were accepteéd with“ebvious violation of the law. For example, Standard rules of an
exchange of the industrial goods boughtjin retail network of the state and cooperative trade were accepted by
the Ministry of Trade of the USSRuin|1974 though the Bases of the civil legislation of 1961 (Art. 41) operat-
ing at that time provided definition of a procedure of the rights of the consumer in this case only the legisla-
tion of the republics [2].

The legislation exXistingybéfére adoption of law on consumer protection did not also fully correspond to
the international lgvellof protection of their rights: first, the main questions concerning protection of the
rights of consumersiweren'f solved at the legislative level, or if decided at this level, were solved by tradi-
tionally industryplegislation without a priority of protection of their rights; secondly, not all international and
recognizedsfights of consumers were properly protected (the right for information, the right for safety of life
and.the health, the right for indemnification caused by goods and services of inadequate quality). But also
those tights which received rather full regulation, had no reliable mechanism of implementation; thirdly, not
tully there corresponded to the international level regulation of responsibility of producers, trade enterprises
and service before consumers in case of infliction of harm of their life, to health or property; fourthly, the
questions concerning the organization and activity of the organized consumer movement, including public
formations of the consumers created for collective protection of interests of citizens were insufficiently set-
tled. There were no special government bodies on consumer protection as well.

The first serious attempt of the complex solution of questions of legal regulation in the field of consum-
er rights protection was development in 1988 of the bill USSR «About quality of production and consumer
protection» [3]. The most part of this project was devoted to problems of ensuring quality of goods and ser-
vices, and only one section contained the norms directed towards protection of consumers’ interests. The
downsides of the project were the following: first, it didn't make the distinction between the consumer citizen
and the consumer legal entity; secondly, all its norms were anyway connected with quality of goods and
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basic rights of consumers were formulated concerning ensuring the right for quality. Nevertheless, emer-
gence of this bill was the first step in creation of the consumer legislation. For the first time the need of ac-
ceptance of the norms establishing guarantees of the state protection of interests of consumers admitted [4].

The foundation of implementation of the fundamental rights of the consumer was laid with adoption of
law of the USSR of May 22, 1991. «About consumer protection» which, however, didn't come into force in
connection with collapse of the USSR [5]. This law contained a set of the provisions which aren't developed
in the civil legislation and also the mechanism of realization of its norms, directly forbade creation of the
departmental documents infringing on interests of consumers, affirmed the right of citizens for compensation
of the done moral harm.

So, the need of acceptance in the Republic of Kazakhstan of the special law directed to the protection of
interests practically of all population was caused by that all legislation existing earlier was based ontaspriori-
ty of the interests of the manufacturer and seller which were the state organizations, and nognumerous legis-
lative norms which were available in the field of protection of interests of the consumer werg,blocked by de-
partmental regulations and practically didn't work.

In many countries, first of all in industrially developed, similar laws already worked tathet)long ago.
The problem of protection of the consumer rights gained the international value, and\in April 1985. The
United Nations General Assembly accepted «The guidelines for protection of intérests ofgednsumers» as a
basis for development by the governments of policy and the legislation in this area [6§ 4]

The beginning of reorganization of our society, orientation of economy, to ne€ds of the person, natural-
ly, demanded the maximum expansion of the rights of consumers and theymaimthing, fixing of the measures
providing their real implementation at the legislative level.

Value of the Law on consumer protection is not only in strengthening of social guarantees of the citi-
zen. The law objectively increases the responsibility of producers, sgllers and performers for quality of work
that in the conditions of lack of the developed competition will'promotedimprovement of quality of produc-
tion and services, social and economic development of the country.

The legislation of the Republic of Kazakhstan guardSjinterests,of conscientious consumers.

The regulatory base consists of the Law RK «Abeut,Consumer Protection» of May 4, 2010 [7], Resolu-
tions of the government of RK «About the Approval of theInstruction about Quality and Safety of Food Sta-
ples and Foodstuff» of November 29, 2000 [8],.«About the approval of Rules of the organization of activity
of the trade markets» of February 5, 2003 [9], the ‘Standard resolution of the Supreme Court of RK «About
Practice of Application by Courts of the lsegislation on Consumer Protection» of July 25, 1996 Ne [10], the
Law of the Republic of Kazakhstan «Ofi'tegulation of trade activity» of April 12, 2004 [11], the Resolution
of the government of the Republic of\Kazakhstan «About the approval of Rules of domestic trade» of April
21, 2005 [12], the Resolution of the government of the Republic of Kazakhstan «About obligatory confirma-
tion of compliance of production imythe Republic of Kazakhstan» of April 20, 2005 [13].

Besides, in a number of regulations there are articles and sections devoted to consumer protection. For
example, in Laws RK «About ‘Safety of Chemical Production» of July 21, 2007 [14], «About communica-
tion» of July 5, 2004 [A5], «Ab6ut natural monopolies and controlled markets» of July 9, 1998 [16], in reso-
lutions of the government of the Republic of Kazakhstan «About the adoption of regulations in the field of
power industry of Deeember 7, 2000 [17].

Innovationiis development of special technical regulations, such as: The technical regulation «Require-
ment to packifig, marking, labeling and their correct drawing» approved by the Resolution of the government
of the Republic of Kazakhstan of March 21, 2008 No. 277 [18].

The abevefregulations protect the rights of consumers, however, the majority of norms is devoted to
proteetion of interests of buyers.

The law RK «About Consumer Protection» of May 4, 2010 fixes legal, economic and social bases, and
also“guarantees of consumer protection. It already the second law adopted during the sovereignty of the Re-
public of Kazakhstan.

According to the Law RK «About Consumer Protectiony, it is intended for regulation of the relations
between the consumer and the seller or the operator and services, establishment of their rights and duties,
permission of questions of consumer protection and is directed on realization of the following tasks:

1. Recognition of a priority of legitimate interests of citizens before interests of manufacturers and
sellers.
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2. Implementation by consumers of the rights for information, quality of production, an exchange of
goods of appropriate quality, and also the rights of consumers in case of sale of goods of inadequate quality
to them.

3. Protection of the consumer against dangers to his life and health.

4. Expansion of the international and interrepublican cooperation in protection of interests of consumers.

5. Assistance to creation and activity of independent groups (societies of consumers).

The positive moment of this law is existence of a conceptual framework. In the section 3 «Rights of
Consumers and Their Protection» in Art. 7 the rights of consumers of production are specified. The positive
moment of this Law is also possibility of collecting moral harm.

The moral harm done to the consumer owing to violation by the seller (the manufacturer, the performer)
of his rights and legitimate interests provided by the legislation of the Republic of Kazakhstanfon €ensumer
protection is subject to compensation in the presence of fault of the seller (the manufacturef, the performer)
in a size determined by court if other isn’t provided by laws of the Republic of Kazakhstan.

Protection of the rights and legitimate interests of consumers is carried out within competence by the
appropriate government bodies and court, arbitration or the arbitration court.

Judicial claims for desire of the consumer are considered in the location or the claimant, or the respond-
ent or in a place of infliction of harm.

At satisfaction of requirements of the citizen the court besides resolvgs anfissue oficollecting from the
seller, manufacturer (their representatives), the performer of a penalty in the income ofshe relevant budget at
a rate of the claim price for refusal of voluntary satisfaction of its requircmentss

In case of infliction of harm of life, to health or property of the citizemthe sum of a penalty can be in-
creased to the fivefold size of the price of the claim at realization ef substandard foodstuff and to the triple
size at realization of industrial goods and services with the subsequent, involvement of the seller, the manu-
facturer (performers) to responsibility [7].

Some kind of self-defense is the right of consumers fori agsociation in societies (unions) of consumers.
Citizens of RK have the right to unite on a voluntary baSis in sogieties (unions) of consumers. Societies of
consumers can unite in the unions (federations) in arcasmthe Cities, areas and in the republic in general.

These associations of consumers work according to the charters adopted by general meeting of mem-
bers of society or meeting of authorized societies,of consumers and are legal entities.

Protection of the rights of citizens by public organizations of consumers is carried out as follows. At the
request of citizens, or on own initiative sogieties, copsumers unions have the right to handle the claim to the
seller (the manufacturer, the performer)ief production of inadequate quality or realized at inflated prices
about elimination of violations and gempensation to citizens of the damage caused by these violations in a
voluntary order. If within 10 days the manufacturer (the performer, the seller) doesn’t give the answer to a
claim or will refuse to eliminate vielations and to indemnify the caused loss in a voluntary order, public or-
ganizations of consumers have the right to appeal to court.

In case of satisfaction of the imposed requirements the court passes the decision on collecting from the
manufacturer (the performerytheéseller) in the income of the relevant budget a penalty at a rate of the price of
the claim and for compensation to public organizations of consumers of the suffered expenses.

Public orgafiizationstef consumers have the right independently or through the prosecutor to make the
claim in court for recognition of actions of the seller, manufacturer (their representatives), the performer, and
also govemifigybody, illegal concerning an uncertain circle of consumers (the collective claim) and the termi-
nation ofthese actions.

At satisfaction of the collective claim the court obliges the offender to bring through mass media or oth-
erwisé to data of consumers a judgment in due time.

The judgment which entered into force in the collective claim is obligatory for the court considering the
claimjef the consumer for civil consequences of actions of specified persons.

Features of consumer protection are shown in specifics of the subject — the consumer. Action of the
legislation on consumer protection doesn’t extend on consumers — legal entities, and also on consumers —
natural persons (citizens) if they use, get, order or have intention to get or order goods, (work, service) for
the enterprise purposes, and also on the contractual relations between citizens concerning satisfaction of their
needs.

Thus, it is possible to draw a conclusion that in general in the Republic of Kazakhstan there was a regu-
latory base of protection of the violated rights of the consumer.
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TyYThIHYIIBI RYKBIKTAPBIH KOPFAy 3aHHAMACBHIHBIH J1aMYbI

Makanaza TYThIHYIUBI KYKBIKFAPBIH KOpFay Typaibl Kaszakcran 3aHHaMachIHBIH JaMybIMEH OaiJIaHBICTHI
Mocenenep KapaCThIpslirafiliOCH KaTHIHACTAPIBIH Op TYPJI YaKbITTa KYKBIKTEIK PETTEIYIH JKY3€re achbIpaThiH
Op HOPMATHBTIK KY)XKaT|Ke3eriMeH TaigaHisl. HOpMaTHBTIK MaTepHAIbIH OH TYCTapbIMEH KOCa, YaKbIT
TanaObiHad Kayam, OepMereH, jKaHa 3aHIapMEH aybICTBIPBUIFAH Ke3[epl Je OpBIH ajabl. ABTOpJap
TYTHIHYATBUIANAEI KOPFay MaKCaTBIH/A, OJapAblH KaTEICYMEH JayiiapAbl Kapall JKoHe OJIapbl IICIIe ajlaThIH
oprasjap, MeH YMbIMAapAbIH Ti3iMiH KepceTkeH. TyYTBHIHYIIBUIAPABIH KYKBIKTAPBIH KOPFAYIbIH TETIrl
3ePTTeIrCH)), HOTIKECIHAC TYTHIHYLIBUIAP/ABIH KYKBIKTapblH KOpFay Typaibl 3aHHamMa 0a3achkl TOJBIKTAil
KaMTBITIEQH.

A.C.Kuznap6ekoBa, P.FO.Mamenos, A.A.baiimanoBa

Pa3ButHe 3aK0HOIATEJHCTBA O 3a1MTE NMPAB MOTpedOnTe el

B craree paccmaTpuBaroTCs BOIPOCHI, CBS3aHHBIC C pa3BUTHEM 3aKoHonaTenbcTBa Kaszaxcrana o s3amure
npaB morpedurenei. IlociemoBaTenbHO aHANIM3HPYETCS KaKABIM HOPMATHBHBIM aKT, OCYIIECTBILSIBIIHIA
B pa3HOE BpeMs IIPAaBOBOC PErYIHMPOBaHUE JAHHBIX OTHoLICHUH. Hapsny ¢ monoxuTeabHbBIMH MOMEHTaMU
OTMEYAIOTCsl U T€ CTOPOHBI HOPMAaTUBHOTO MaTepHuaja, KOTOPhIe He OTBEYAIH PEeaisiM BPEMEHHU U ObLIN 3a-
MCHEHBI HOBBIMH 3aKOHaMH. B paboTe mpuBOAWTCS IepedeHb OpraHOB U OpraHHU3aIii, KOTOPHIE CIIOCOOHBI
paccMaTpuBaTh M pa3pelnIaTh CIOPHI C ydacTHeM HOTpeOHuTenel B IelsX UX 3aIlluThl. PaccmaTpuBaeTcst Bech
MEXaHU3M 3alUTHI IpaB NoTpeduTeneil. FiTorom paGoThl CTAHOBHUTCS BBIBOJ O TOM, UTO B IIEIOM 3aKOHOJa-
TenbHas 6a3a o 3aluTe IpaB MOTPeOUTENeH CI0KMIACE.
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Problems and prospects of development of legal regulation of medical service
in the Republic of Kazakhstan

The article is devoted to the problems of legal regulation of medical service in the Republic of Kazakhstan in
the modern time. The author examines current issues of healthcare quality and development prospects of the
legislation on the healthcare. In the context of modernization of the existing legislation, the theme of the arti-
cle is actual, and the study of these issues is timely.
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Providing patient's right to qualified medical care — the main goal of the state, which establishes
norms, regulating relations arising on the provision of medical services. Until recently, the problems of legal
regulation of medical services were studied partially and the prospects of development of legislation on
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