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Criminal liability for an act of terrorism under the laws
of the Republic of Kazakhstan: historical and legal review

The article considers the peculiarities of regulating the composition of the act of terrorism in the currentglaws
and regulations applicable in the territory of Kazakhstan. Authors considered criminal laws of the Se¥iet pe-
riod (The Criminal code of RSFSR of 1922, the Criminal code of RSFSR of 1926, the Criminal code of
KAZSSR of 1959) and the modern Kazakhstan legislation (The Criminal code of the Republic of Kazakhstan
0f 1997 and the Criminal code of the Republic of Kazakhstan of 2014). Analysis of changes and amendments
to the Criminal Code of the Republic of Kazakhstan includes the theoretical basis of legal inngyationgyof re»
cent years.

Key words: act of terrorism, the history of criminal law, the Soviet criminal law, the lawfof the sovereign Ka-
zakhstan.

Terrorist crimes have become one of the most acute and urgent problémsWith global significance and
predictions of scientists and experts concerning the further antj terrorism ‘agts fail to sound reassuring. In
modern conditions the threat of terrorism is increasing eachedayfbecause humanity has got an access to
weapons withenormous destructive power (nuclear, chemical, biological, laser, etc.).The cruel and inhumane
terror acts in all its forms and manifestations by its scale and mtensity considered as the most dangerous
crimes.

These days there is no state in the world which can state\with full confidence that its citizens have not
faced with or heard about this phenomenon. In thisfregard collective opposition of all the subjects of anti-
terrorism organizations against the current destructive powermust create all conditions to stop global threat
for the safe of whole community.

Kazakhstan, unlike many countries within thelinternational community, actually has not handled with
terroristic manifestations on its territory.Ahis Was largely due to the fact that the series of measures taken to
strengthen the foundations of regionalfandyinternational security, preservation and maintenance of internal
political stability, interethnic and interreligions harmony, communal tolerance act as a guarantor of public
anti-terrorist protection of the state have'been found effective.

The period of terrorist aetsyexplosion in 2011-2012 became the turning point for Kazakhstan (more than
a hundred crimes were recotded which led to a dozen of helpless victims and police officers) which demon-
strated the weakness of seeurity, power and political ideology and politics itself.

Spontaneous, untelatedito each other terrorist acts followed by the planned ones and were nourished by
some criminal groups with particular ideological gain.

The Institufe of' World Economy report provides the data identifying countries affected most and less by
terror acts. So ini2011 Kazakhstan settled down in the 47th place with Global terrorism index of 2,804. Two
days laterin 2013 the republic ranked among the risk countries experiencing high level of terrorism.

The'problem of countering terrorist mobility requires a careful study in Kazakhstan as it is complicated
by thelpolitical”and socio-economic situation in the countries of the Commonwealth of Independent States,
particularly in neighboring countries such as Russia, Kyrgyzstan and Uzbekistan. Thus, all over the territory
of'the Russian Federation there was a sharp increase in tyrannous activities aimed at the mass killings, bomb-
ings and arson with a view to influence the decisions of the authorities. Along with the increasing number of
terrorist acts, the way they are committed is getting more violent. Bold terrorist acts in the Russian regions
generate fear and panic among the civilians, disturb public order and pose a real threat to the security of so-
ciety and the state itself [1].

Due to the events the state reinforced anti-terrorism law, adopted a new program of fight against terror-
ism and extremism, and established the Anti-Terrorism Centre of the Republic of Kazakhstan of the National
Security Committee and the Ministry of Internal Affairs activated its work.
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«The state and citizens must stand against all forms and manifestations of radicalism, extremism and
terrorismy», — said the President of Kazakhstan Nursultan Nazarbayev. According to his message, extremism
and terrorism in Kazakhstan «have not ideological but criminal basis». Criminal activities, which hide be-
hind pseudo-religious rhetoric, undermine the foundations of society. It is a threat to peace and stability in
our country. This is a strength test to our statechood and civil ripeness. ...We need to improve the anti-
terrorism lawsy [2].

A new national system of the fight against terrorism is represented by a set of subjects of counter-
terrorism acts and regulations that are directed to identify, prevent, suppress, detect and investigate terrorism
activities, minimize and (or) liquidate consequences of terrorism. A crucial role is played by the criminal
laws, which set forth the basis and principles of criminal responsibility and determine socially dangerous\acts
to be recognized as criminal, as well as to establish assigned penalties to people who have committedythem.
In accordance with the task let us consider preventive effects of current criminal laws withinghe country.

Thus, the initial years of Soviet rule was associated with terrorism, counter-revolutiohary movement,
respectively, in the regulations issued by the Russian government after the October Revolution in1917, all
offenses were designated by a single term — «counter-revolution». The legislation offthatiperiad also de-
tailed and highlighted in the decision (about Red Terror) ofthe GSU (government of Seyiet Union), dated 5
September, 1918, the normative act that first introduced the idea of fight against terffogism:

Since 1922 the Kyrgyz (Kazakh) Republic had became a separate constituent republic ofithe RSFSR the
refore they shared a common legislation.

The first Criminal Code of RSFSR was introduced 1 June, 1922. Chaptengl,of the Criminal Code (the
general part) titled «crimes against the security of the state» also coverediissues of ‘counter-revolutionary
crimes’ in its subsection.

Thus, in the first years of Soviet power was associated with terrotism, counter-revolutionary movement,
respectively, in the regulations issued by the Russian government, afterthe October Revolution of 1917, all
offenses designated by a single term — «counter-revolutiony.{Lhedaw of this period should be to highlight
the decision of SNK of September 5, 1918 «On Red Terfory, which can be called the first normative act, fix
the fight against terrorism.

Since 1922, the Kyrgyz (Kazakh) Republic ise@n autonomous republic of the RSFSR, therefore acted in
its territory legislation of the RSFSR.

First RSFSR Criminal Code was introdu€ed with effect from 1 June 1922. The special part of the Crim-
inal Code, Chapter 1 began with «crime$ against/the state», which includes a subsection «On counter-
revolutionary crimes.»

Any action aimed at subversiompof the"Workers and Peasants Council’s power conquered by the prole-
tarian revolution and undergoes on the'basis of the Constitution of the RSFSR Workers 'and Peasants' Gov-
ernment, and also measured that weuld help the part of the international bourgeoisie, which failed to accept
the equality of the follow-ofi capitalism communism system of property and endeavored to overthrow it by
means of intervention or_blockade, espionage, subornation of the mass media (Article 57 of the Criminal
Code).

Article 61 of the\€riminal Code provided for criminal responsibility for participation in the implemen-
tation of terroristfactsyon‘€otinter-revolutionary purposes against the Soviet authority representatives or activ-
ists of revolutiomary worker and peasant organizations, at least a single member who did not belong to a
counterreyolitionaty organization.

Thelresolution of the Central Executive Committee of the twelfth convocation on November 22, 1926
in the ‘Russian Federation adopted a new criminal law, which was almost entirely reproduced the system of
the Ciiminal Code in 1922. It just included a new list of state crimes in a wholesome system. We can note
that those days such concept as «white terror» and «red terror «were identified and widely applied [3; 71].

Terrorism was also mentioned in the Law titled «Criminal responsibility for crimes against the security
of the state» of the USSR on 25 December, 1958. Article 3 of the Law «terrorist act» establishes liability for
the murder of a statesman or public figure or representative of authority or the drawing of this person serious
bodily harm committed in connection with his/her activities, with the aim to undermine or weaken Soviet
power.

Under Article 4 of the Act the act of terrorism against a representative of a foreign country (murder or
serious bodily injury) with the purpose of provoking a war or international complications was the subject for
prosecution. These acts are punished by penalties of imprisonment for a term of 8 to 15 years with confisca-
tion of property and with reference to a fixed term or the death penalty and confiscation of property.
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Also worthy of note that the Decree of the Supreme Soviet «On strengthening the fight against particu-
larly serious crime» (May 5, 1961) provided for liability for terrorizing prisoners reoffend.

As can be seen, under the Soviet criminal law the whole country itself was subjected to offences, more-
over the commitments of terrorist acts were punished by severe penalties that were sufficient to prevent the
emergence and spread of terror attacks.

The Criminal Code of the Kazakh Soviet Socialist Republic was adopted by the Supreme Council of the
Kazakh Soviet Socialist Republic July 22, 1959, came into force on January 1, 1960. It was the first national
criminal law in the history of the state and the rights of Kazakhstan, it encompassed all the best that had
passed the test of time, reflected the achievements in the theory of the Soviet penal law.

«State crimes» Chapter 1 of the Criminal Code was consisted of two sections of «Specific dangerous
state crimes» and «Other crimes against the state.» Criminal liability was differentiated: a tercorist @cty(Arti-
cle 52 of the Criminal Code) and an act of terrorism against a representative of a foreign stafe (Article 53\ of
the Criminal Code).

Under Atrticle 52 of the Criminal Code provided for criminal responsibility for the murdenof a state or
public figure or representative of authority committed in connection with his/her staté orgocial activities
with the aim to undermine or weaken Soviet power; serious bodily injury inflicted in the same¢lorder state or
public figure or representative of authority due to his/her public or social activitiess

To assassinate the representative of a foreign state, as well as causin@ him grievous bodily harm was
identified provocation of war or international complications (Article 53 of the Criminal{Code).

In line with the goal of the protection and consolidation of the Soviet state,relations with other coun-
tries, criminal law expressed negative attitude towards any manifestations ofiterrorism, on the one hand, and
concern about the strengthening of friendly relations with all countries — on the other. On the objective side
the stated offense is similar to the actions which are specific to terrarist,acts. The only difference is in its ob-
ject (the representative of a foreign state) of abuse; generic objeet 1s the interests of the Soviet state in the
field of international relations, its external security [3; 97].

A new impetus to the criminal-legal regulation of paiblic saféty received in the early 80's, when domes-
tic legislative process was directly linked to the intemsification of the process of international criminal law
development. At that time most dangerous crimes4that affécted the common interests of different states, re-
garded as terrorism, and therefore it always drewgthe aternational community’s attention.

In the mid 80-ies of XX century, Kazakhstan Was ‘one of the first Soviet republics of the Soviet Union,
which people suffered a lot from violent metheds and became victims of State terrorism. For example, eve-
ryone knows a peaceful demonstrationdn Almaty“on 17—18 December, 1986 led to the terror and repression.
Special Resolution of the the Councihof Miisters of the USSR publicly stated ‘the existence of Kazakh na-
tionalism’, although among the demonstrators were people of other nationalities. 99 people were convicted, 2
were sentenced to death, 83 —diffetentiterms of imprisonment.1,000 employees have been dismissed from the
Ministry of Internal Affairsf309-from'the ministries of health and transport,12- university rectors removed
from offices, 122 people of the highest levels of government suffered from persecution and exile. But that by
no means ended: untilftheseydays for various reasons have not been issued the statistics data on casualties
(dead and wounded) of\crackdown [4; 343, 344].

The independence ‘ofKazakhstan has set a number of challenges, one of which was to create a legal
framework for peliticaljand economic reforms. So a qualitatively new stage in the national criminal law de-
velopmentgSifice the,date of proclaiming the state sovereignty of Kazakhstan (declaration «On the State Sov-
ereignty of the K@zakh SSR» dated 25 October, 1990) till the present days.

Begalireform program was approved by the President's on February 12, 1994, outlined the main direc-
tions Of the new right of sovereign Kazakhstan formation including criminal.

The Constitution of the Republic of Kazakhstan in 1995, proclaimed the policy of creating a democratic
civil'seciety in which human rights and freedoms are of the supreme value, and their observance and protec-
tion of recognized duty of the state. This approach has identified a hierarchy of tasks in criminal law, the
construction of the Special Part of the Penal Code, the construction of a number of new offenses.

The Criminal Code of the Republic of Kazakhstan, adopted on 16 July, 1997 entered into force on 1
January, 1998, which was a significant step forward in the fight against terrorism. The responsibility for ter-
rorism in the original wording of the Criminal Code of the Republic of Kazakhstan was provided for in the
two regulations — Article 167 and Article 233 of the Criminal Code (acts of terrorism against the state or
public figure). It should be noted that Article 167 of the Criminal Code was replaced by Article 52 of the
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Criminal Code previously in force of the Kazakh SSR, and Article 233 was novelty for the Criminal Code of
the Republic of Kazakhstan.

Further improvement of the criminal legislation related to the Concept of Legal Policy of the Republic
of Kazakhstan (the Decree of the President of the Republic of Kazakhstan dated 20 September 2002), ac-
cording to which a special attention should be given to «... timely introduction of regulations aimed at pre-
venting and combating terrorism...».

Specific manifestations of terrorist activities on the territory of the Republic of Kazakhstan in the period
were noted, however, existing level of terrorist activity in the regions situated relatively close to Kazakhstan
and on its territory. Terrorist acts, under Article 5 of the Law of the Republic of Kazakhstan «On the national
security of the Republic of Kazakhstan» dated June 26, 1998, have been designated among the threats to na-
tional security. On July 13, 1999 adopted the Law «On Combating Terrorism,» which definedstheegal and
organizational basis of the fight against terrorism in the Republic of Kazakhstan, the order of activity of state
bodies and organizations, regardless of ownership, as well as the rights, duties and guarantes of citizefis in
connection with the implementation of the fight against terrorism.

As can be noted, the national anti-terrorism criminal legislation was modernized acéording tejthe evolu-
tionary increase of terrorist threats, however, has been exposed by the political autherities with a view to
turning it into an instrument of political struggle and repression.

In such cases it is obvious that the increased social danger of individudl manifestations ‘of terrorism, the
criminal policy of the state was aimed at tightening the responsibility for the terrorist crimes.

Our analysis of the changes and amendments to the criminal law on,thesfight against terrorism, to de-
termine the following areas to improve it:

— The enhancement of features of «Terrorism» as the basig/stsucture: an‘explosion, arson or other acts
that endanger people's lives, causing significant property damage or other socially dangerous consequences,
if these actions were committed with the aim to undermine publigsecurity, terrorize the community or influ-
ence on the problem-decision made by state bodies of the Republie of Kazakhstan, a foreign state or an in-
ternational organization, as well as the threat to commit sugh actsor the same purpose (Law of the Republic
of Kazakhstan dated February 19, 2002).

— Partial criminalization (aggravating circumstances)ias the component of «Terrorismy:

— The use of firearms; the use or threat efmse of weapons of mass destruction, radioactive materials
and the use or threat of committing mass poigoning, epidemics or epizootic diseases, as well as other actions
capable of causing mass destruction of people'(Law 0f the Republic of Kazakhstan dated February 19, 2002);

— the use of objects such as weaponsjexplosives or explosive devices that can create a real threat to the
life and health of citizens (the Law of'the Republic of Kazakhstan dated July 8, 2005);

— Infringement of the person's life'by the attack on persons or organizations who is under international
protection, hostage-taking, buildings,\imeans of transportation and communication, theft, as well as with the
seizure of aircraft or vessel or rallwayrolling stock (the Law of the Republic of Kazakhstan 10 July 2009);

— the capture of apublic transport (the Law of the Republic of Kazakhstan dated December 29, 2010);

— Legislative establishment of terrorist crimes — note 2 of Article 233 of Criminal Code (Law of the
Republic of Kazakhstamydated July 10, 2009, with the extension of the crimes in the laws of KR dated No-
vember 29, 201d and23 April, 2014).

— The establishment of the imprescriptibility towards terrorist crimers (Law of the Republic of Kazakh-
stan on April 8,72010).

= Change the title of the Criminal Code Article 233 «Act of terrorism» (Law of the Republic of Ka-
zakhstan dated January 8, 2013). Acts of terrorism as particular acts of terrorism with specific features can be
considered as special cases of intimidation of a limited circle of people [5; 272].

The effective countering acts against terrorism has greatly contributed to the criminalization of Article
233—1"Criminal code (CC) «Advocating terrorism or public incitement to commit an act of terrorismy»; Arti-
cle 233-2 CC « A terrorist group creation, direction and participation»; Article 233-3 CC « Extremism or
terrorist activity finance «; Article 166—1 CC «Attempt on the life of the First President of Kazakhstan —
Leader of the Nation»; Article 233—4 CC, «Any recruitment or training of armed forces to organize terrorist
or extremist activity».

In our view, all of the innovations in the criminal law conform to such priority areas as «... strengthen
criminal responsibility for terrorist crimes...» (paragraph 2.8 of the Concept of Legal Policy of the Republic
of Kazakhstan for the period from 2010 to 2020, approved by the Decree of the President of the Republic of
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Kazakhstan dated August 21, 2009). Within the framework conceptual structure has been defined; criminali-
zation of socially dangerous acts has been fully and partially implemented, the record of terrorist crimes have
been made.

However, the criminal situation clearly showed the lack of any comprehensive response to terrorism in
various forms of criminal activity, nor on terrorism as a socio-political phenomenon. Acts of terrorism is get-
ting more and more carefully organized and violent, with application of modern technology, weapons, and
means of communication. In various parts of the world political and nationalistic radicals that have adopted
the methods of terror to achieve their goals, organized an extensive network of underground weapons caches
and explosives, providing structures of financial institutions. As a cover for terrorist organizations function-
ing system of firms, companies, banks and funds.

It is obvious that to combat this dangerous phenomenon is extremely important to coordinate thesefforts
of all countries at the highest level, creating a network of international organizations on thefdevelopment,of
its common international legal concepts, the exact legal characterization of this type of crime}

In accordance with the policy documents of the country carried out the criminal legislatioh,reformation
through the correction of the penal and criminal procedure legislation. The new Criminal'Code, of'the Repub-
lic of Kazakhstan adopted on July 3, 2014, entered into force on 1 January 2015. Among the novelties of the
new criminal law paragraphs 30-31 Article 3 of the Criminal Code should be notédthat reéveals the concept
of a terrorist group and provides a list of terrorist crimes; the compositionfof separatisthactivities have been
criminalized; the authorized publication of extremist materials in the media; othet'rules have been left un-
changed.

Thus, the historical and legal analysis on establishment of rules goveraing liability for an act of terror-
ism has shown that the improvement of the domestic criminal law is,aimed at'bringing criminal law into line
with the current realities, the expansion of the legal safeguards for‘the protection of public security from
criminal encroachments. The current criminal legislation of Kazakhstantallows us to fully ensure the public
security protection taking into account the qualifications of anact of terrorism, and the full range of circum-
stances which can be a subject to legal assessment.
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C.C.CepikbaeBa, A.C.MaBnsiHOB

KaBagetan'Pecny0iuKACHIHBIH 3aHHAMACHI 0OMBIHIIA TEPPOPJIbIK AKT YIIIH
KBLIMBICTBIK KayalKepPUIIiK: TAPUXU-KYKBIKTBIK HI0JTY

Makana Kaszakcran aymarbiHOa KOJNJAaHBICKA M€ OOJNFaH HOPMATHUBTIK aKTUIEpAEri TEpPOPIBIK aKT
KYPaMBIHBIH KYKBIK PETTENTy EPeKIICTIKTepiH KapacThpyFa apHaiFaH. ABTOPJapMEH KCHECTIK Ke3eHJeri
KbUIMBICTBIK 3aHmapbl (1922 sxbuirbl sxoHe 1926 xbutFbl PCOCP KpuiMbIcThIK KogekcTepi, 1959 KbUiFbl
Ka3CCP KpuMBICTBIK KOAEKCi) MEH Ka3ipri Ke3eHaeri Ka3aKCTaHIbIK 3aHaapabl Kapacteipbuiran (1997
KbUTFBI JkoHEe 2014 xputrbl Kazakcran PecnyOnukackiabiH, KpIIMBICTBIK KojekeTepi). ABTopnap Kasakcran
PecnyOnukachiHbIH KBIIMBICTBIK KOZEKCIHE €HTI3UITEH ©3repicTep MEH TOJBIKTBIpYJApFa Tayiay jkacal
OTBIPBIT, COHFBI XKBUIIAPAaFbl 3aHHAMA/IAFbI XKAHAIIBUIBIKTEIH TCOPUSUIBIK HETI31H KOPCETTI.
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C.C.CepukbaeBa, A.C.MaBissHOB

YroJioBHAasi 0TBETCTBEHHOCTh 32 aKT TePPOPU3MA 0 3aKOHOAATEIbCTBY
Pecny6inkn Ka3axcran: ucTopuko-npaBoBoii 0030p

CraTbs TIOCBsIIIEHa 0COOCHHOCTSIM PETJIAMCHTAIIMU COCTaBa aKTa TeppOpH3Ma B HOPMATHBHO-TIPABOBBIX aK-
Tax, JeHCTBOBABIINX Ha Teppuropuu Kazaxcrana. PaccMOTpeHbI yrojioBHBIE 3aKOHBI COBETCKOTO MEpHUOAa
(Yronoeusiii kogexkc PCOCP 1922 r., Yronosubiii kogekc PCDOCP 1926 r., Yrosnosuseii koneke KazCCP
1959 1.) ¥ COBPEeMEHHOTO Ka3axCTAaHCKOTO 3aKoHOMaTenbcTBa (YToa0BHBIN Koaeke PecnyOmuku Kasaxcran
1997 r. u Yronosubiit koxexe Pecryonuku Kazaxcran 2014 r.). AHaiau3 n3MEHEHHUH U JOTOJHEHHH, BHECEH-

HBIX B YTOJIOBHBII KOJCKC PecHyGJ’II/IKH KaBaXCTaH, TOKa3bIBA€T TECOPECTUYECCKOC 000CHOBaHHE 3aKOHOJA-
TEJIbHBIX HOBEJLJI ITOCIICIHUX JICT.
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