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State control: issues of constitutional and legal regulation

The problem of state control does not lose relevance due to a need for compliancy with the foundations of its
constitutional system enshrined in the Constitution of the Republic of Kazakhstan. At present, problems arise
with identifying potential opportunities and limits of control functions and finding the most effective methods
and forms of their implementation. The purpose of this study is to update problems with the constitutional
and legal regulations of our Institute of State Control-in-this modern time. As a result of analysis within the
content of the Constitution and a wide range of sources, certain things have been revealed: in the constitution,
state control is regulated in a general abstract-systematic form, manifested through the interrelated action of a
large number of constitutional norms. The issues of constitutional zing state control are closely related to con-
stitutional and legal policies. The authors associate problems of constitutional and legal regulations within
state control with the functioning of thebasic law of state and society. As a rule, control functions are a tool,
a means of implementing different functions towards the state. The article concludes that control is a state-
power activity expressed from control bodies who then must give controlled objects mandatory instructions to
climinate detected deficiencies; initiating the question of bringing to justice those responsible for the revealed
violations.

Keywords: law, controlystate, constitution, constitutional and legal regulation.

Introduction

State control'is.an extensive and important area of activity by public authorities. Transformations tak-
ing place within society in recent years are the result of reforms within the system of state control and all
spheres of production, social and political life. The importance of state control increases due to its need to
comply with.the. foundations of a constitutional system enshrined in the Constitution of the Republic of
Kazakhstan: the principles of freedom, democracy, the separations of power, and human and civil rights.
Increasing the role of state control requires, first of all, a unified policy in the field of state control, based
on constitutional principles. Of great importance is the problem of developing mechanisms to control so-
cio-economic development within our country in a variety of forms of ownership and market economy.
Questions of efficiency in administrative and control types of activity, indicators and criteria of efficiency
were and remain one of actual theory and practice in state construction [1; 58]. Of particular relevance are
the constitutional and legal foundations and principles of development in state control, the identification of
potential opportunities and limits of control functions and finding the most effective methods and forms of
their implementation.

6 BecTHuk KaparaHavHckoro yHuBepcuteTa



State control: issues of constitutional and legal regulation

Materials and methods

In order to study the problem, doctrinal sources were analyzed. During research the following methods
were applied: system-structural method, analysis and synthesis methods, induction and deduction, formal
legal method, historical method, sociological method, scientific generalization, logical methods.

Discussion

In the Constitution, state control is regulated in a General abstract-systematic form, manifested through
the interrelated action of a large number of constitutional norms-norms-principles, norms-goals, status and
competence norms, etc. «the Direct action of the Constitution means that state bodies can (must) apply di-
rectly its norms in the following cases: 1) if there is no special normative act regulating the issues to be con-
sidered by the state body; 2) even if there is a special normative act, but it contradicts the Constitution;
3) if the provision of the Constitution does not contain an indication of the possibility (necessity) of its appli-
cation, subject to the adoption of a normative legal act defining the rights, freedoms and duties of a citizen;
4) if the provision of the Constitution in that sense does not require additional regulationy» [2; 35-42]. Indeed,
«issues of state control are not directly regulated in Basic law. However, the analysis of constitutional norms
fixing the legal status of the Supreme bodies of state power allows a conclusion about existence to corre-
sponding control powers and about their constitutional and legal regulation [3; 35]. It is quite understandable
that the Constitution «cannot solve the problem of regulating the whole life of society and the state with ex-
haustive completeness. Its own tools, its capabilities for this are clearly:not enough and therefore it begins to
attract related political and legal institutions, making them «work» for themselves; to achieve their goals and
objectives. First of all, this applies to the current legislation» [4; 99]. According to Yu. n. Starilov, «positive-
ly acting law and laws, based on constitutional and legal principles, concentrate the provisions of Basic law
and ensure its application. Therefore, it is hardly possible, from.this point of view, to talk about the subordi-
nate nature of ordinary (unconstitutional) legislation. It itself establishes limitations of distribution and
breaks the influence of the Constitution in the regulation of public relations. The Constitution does not need
to be built into the system of existing legal ties. On the other hand, it is already, by definition, at the center of
this system; while, it needs to explain fundamental legal terms, concepts and principles. Only in its clear def-
inition in the ordinary current law can become a pledge of effective application (implementation) of the con-
stitutional norms regulating them in the most General form in the text of the Constitution» [5; 17].

The Constitution inside its legal literature is unanimously recognized as the basic law of the state and
society, endowed with a special status in-the system of legislation. «The most consistent implementation of
the principle of the rule of law is the theory and practice of constitutionalism, in which the Constitution plays
the role of Basic Law within the state, — believes S.K. Amandykova. All other law-making activity should
have constitutional limits. This explains the fact that constitutionalism as the highest expression of the rule of
law should serve to protect the social institutions of power from the deformation shifts associated with its
capture and usurpation» [6; 91].

Characteristics of the essence of a modern Constitution should have five components: 1) to determine
the place of the Constitution and constitutional law in the system of legal regulation, their leading role; 2) not
give a list of chapters of the Constitution and point out the main participants of relations of cooperation and
competition in society. (people, collective, the state, which, being a part of society, however, acquired an in-
dependent existence, and the society itself), certain relationships which determine the essence of the Consti-
tution and-the constitutional order;3) to characterize the main content of their relations, and, consequently,
the constitutional regulation: the basis for the creation, exchange and distribution of social and spiritual bene-
fits, which are realized in the consolidation of economic, social, political systems and the foundations of spir-
itual life within society; 4) to indicate the nature of the relationship; 5) to point to the regulator of these pub-
lic relations, first of all, state power, as the power exercised on behalf of society as a whole, establishing the
most General rules for such relations [7; 10, 11].

This doctrine for Kazakhstan offers, among the essential characteristics of the Constitution of the Re-
public of Kazakhstan: 1) establishment by the Constitution of the priority of the right over state and its or-
gans to limit state power and define legal boundaries; 2) the stipulation of Basic law and principles of popu-
lar sovereignty, which proclaim the power of the people, and the only source and bearer of Supreme state
power; 3) the Declaration by the Constitution of natural, absolute and inalienable human rights and freedoms
in order to ensure personal freedom as the highest value of State; 4) the establishment by Basic law of the
mechanism of power based on the principle of dividing unified state power into legislative, executive and
judicial branches, their interaction with each other and the use of checks and balances [8; 58].
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As for the issues of constitutional zing the Institute of State Control, Zh. d. Busurmanov's conclusion is
relevant: «Constitutional and legal policy is designed to develop and implement strategic legal ideas to im-
prove and implement the Constitution of the entire body of constitutional legislation. It should focus on state
and society as a whole, on priorities in the constitutional and legal sphere and guide the country in the direc-
tion of its progressive legal development through the formation of a full and effective legal system — the
core of which is the Constitution» [9; 193].

K.K. Aitkhozhin briefly and logically defines a list of principles: «the guiding principles that are of par-
amount importance for the formation of an effective mechanism of constitutional and legal regulation in the
country: 1) democracy; 2) humanism; 3) the priority of human rights; 4) social justice; 5) transparency;
6) the optimal combination of interests for individual, society and state; 7) scientific validity;
8) constitutional legality [10; 72].

The determination of state control as a constitutional category is equivalent in content to the regulatory,
protective, organizational, ideological and law-making functions of the Constitution. Thus, the Constitution
of the Republic of Kazakhstan is inherent in the understanding of state control as a function of public admin-
istration, and public administration as a comprehensive form of implementation of state power. Function
(from lat. functio-execution, implementation) is initially understood as a directly selective impact on the sys-
tem (structure, whole) in certain aspects of the external environment. The authors of the sociological ency-
clopedic dictionary offer the following definition of the concept of «function»: «a) the role performed by a
certain element of the social system in its organization as a whole, in.the implementation of the goals and
interests of social groups and classes; b) the dependence between different social processes, expressed in the
functional dependency of variables; C) standardized, social action, regulated by certain norms and controlled
by social institutions» [10; 397]. The big encyclopedic dictionary gives the following definition of function:
1) activity, duty, work; external manifestation of properties of any object in the given system of relations;
2) function in sociology — a role which is carried out by a certain social institution or process in relation to
the whole (for example, functions of the state, a family, etc. in society) [11; 1300].

In legal literature, opinion is expressed that the concept of function should cover both the purpose of
law and the resulting direction of its impact on public'relations. Actually, the function of law is the realiza-
tion of its social purpose, which formed from the needs of social development. In this regard, «the study
law’s function towards movement and development allows us to clarify the actual picture of the functioning
of the legal system, to detect changes in it caused by transformations of a deeper order occurring in public
relations, which are designed to influence’law» [12; 38, 39]. In addition, «functions not only reveal the es-
sence and social purpose of the Constitution, but also characterize the main directions of its impact on public
relations, reflecting the features of constitutional norms, institutions... Developed by philosophy, the under-
standing of functions as a certain relationship that makes the functioning expedient, directed, establishing the
dependence of one component (or a set of one-order properties) from another, as well as from the whole, al-
lows us to distinguish different levels of functions within the Constitution.... Constitutional norms in this
process are most characterized by integration, i.e. generalized regulation of the single, coinciding, which is
characteristic of enlarged groups of social relations. Many constitutional norms have a primary, constituent,
fixing or program character» [13; 33, 34]. S.A. Avakyan under the functions of the Constitution understands
«various manifestations of'its purpose, reflecting the role of basic law in politics, society and the citizens
within, as well as the implementation of tasks for the state» [14; 11]. A.N. Sagyndykova believes that «the
functions of the Constitution are understood as the main directions of its impact on the development of pub-
lic relations»[15; 49]. The social functions of the Constitution determine the directions of its impact on pub-
lic life [16; 68-72].

Modern constitutionalists under the functions of the Constitution understand, first of all, the implementa-
tion of its social purpose, which is formed, and consisting of the needs for development of society and State.
The social purpose of the Constitution is to regulate fundamental social relations, give them proper stability,
create the necessary conditions for the realization of human rights and freedoms as the highest value of the state
and the normal functioning of civil society as a whole. The functions of the Constitution derive from its essence
and content and are determined by the purpose of Basic Law in society and State. Therefore, the functions ex-
press the most essential and fundamental features of the Constitution and in general are aimed at the implemen-
tation of the most important tasks facing basic legal law in the conditions of forming a democratic, social, secu-
lar and legal state. All this suggests that the functions of the Constitution are the main directions of its impact
on fundamental social relations, and their need for the implementation of which generates the need for the ex-
istence of Basic Law as a special legal and socio-political act [8; 61, 62].
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Conclusion

Summing up the controversy on the functioning of the Constitution, let us turn to the text of article 3,
which defines the unity of the state-power mechanism of State Affairs management, including the function-
ing of legislative, executive and judicial authorities using the system of checks and balances [17]. The unity
of state power is justified by the right of a citizen to participate in government, in the implementation of state
and public control, through their representatives in state bodies, representing all branches of government and
checks and balances. Regardless of whether the control function is structured within a public authority for
which this function is not the main one, or a specialized control body is created, all control functions have
common features defined by the essence of state control. First, all control bodies exercise in legal form
a special function of state power. Secondly, the functions of state control are inherent only to public authori-
ties and management, so all kinds of commercial, non-governmental, public organizations and associations
do not carry out the functions of state control (except when these functions are delegated to them by state
bodies). Thirdly, the control functions are a tool, a means of implementing the functions of State. Fourthly,
state control is exercised on behalf of the State as a whole, so regardless of which bodiesrexercise the func-
tions of state control, they are of a national, not departmental nature. Fifth, the system of control bodies re-
flects the hierarchical principle of building the state apparatus, so it is built, as a rule, on hierarchical levels.
At the same time, such a construction should not entail the formation of an unnecessarily independent and
autonomous system of state control. Legal scholars, considering the control as ‘an’ organizational and legal
form of the implementation of state power, its main purpose is to ensure that it checks'the implementation of
laws and other regulatory legal acts by state bodies and the elimination and prevention of deviations, viola-
tions of norms and rules provided for by legislation. At the same time, two fundamental functions should be
distinguished from the range of powers of the bodies vested with the right of verification, outside of which
the essence and nature of state control can be reduced to zero:

1) control is a state-power activity, which is expressed in the fact that the control bodies give controlled
objects mandatory instructions and instructions to eliminate the detected deficiencies;

2) the right of control bodies to initiate the issue of bringing to justice persons guilty of revealed viola-
tions, as well as to apply in some cases measures of state coercion and, in particular, judicial responsibility.

The effectiveness of state control is achieved if the legal status and activities of control and supervisory
bodies are fixed and specified in normative legal acts and if these bodies are represented by professional,
highly qualified specialists capable of ensuring an appropriate level of monitoring and audit. In countries
where the level of state control is high, where its positive transforming power is highly effective, the effec-
tiveness of the public administration systemis guaranteed.
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MemJiekeTTik 0aKblIay: KOHCTHTYIHMSAJIBIK-KYKBIKTBIK peTTey Maceseiepi

Mewmnekertik  Oakbuiay Macenenepi Kasakcran PecnyOnukacbinbiH - KoHeTHTyLMSCHIHAa —GeKiTinren
KOHCTHTYLHSJIBIK KYPBUIBICTBIH HETi3JIepiH CaKTay KaXeTTUlriHe OailylaHbICTBI ©3€KTLNIDIH MKOFaITIHAi bl
Kasipri kesenze BIKTHMal MYMKIHIIKTep MeH Oaxpulay (QYHKIVSUIAPBIHBIH MIEKTEpiH aHBIKTAy, OJapbl
JKY3ere achIpyIbIH THIM/I oJ1icTepi MeH (opManapsiH aHBIKTAy Macernernepi e3ekTeHaipiryne: by seprreynig
MakKcaThl Kas3ipri Ke3eHJeri MeMJIEKEeTTiK OaKbliay HHCTHUTYTHIHBIH KOHCTUTYHHSIIBIK-KYKBIKTBIK DPETTEy
MaceleciH 03eKTi eTy. KOHCTUTYIMSHEIH Ma3MyHBIH JKOHE KOINTeTeH KallHap KO3JepiH Tajjay HOTIDKEeCiHIe
MemiiekeTTiK Gakpuiay KoHCTUTYLHAZa KenTereH KOHCTUTYLHSUIBIK HOpMaJlaplbIH ©3apa opeKeTTeCYiHeH
KOPIHETIH KaNmbl a0CTPaKTITi-KYHeni TypAe peTTeneTiHi aHbIKTanAbl. MeMeKeTTik Gakbliay MHCTUTYTBHIH
KOHCTHTYLHSJIAY Mocesenaepi KOHCTUTYLMSUIBIK-KYKBIKTBIK CasiCATICH THIFBI3 OaiylaHbICTHL. MeMIIEKeTTiK
GaKpuIay bl KOHCTHTYLMSIIBIK-KYKBIKTBIK PETTE€Y MOCENICCIH (aBTOPIAp MEMJIEKET NeH KOFaMHBIH Heri3ri
3aHBIHBIH JKYMBIC iCTEy MocesenepiMeH OailiTaHbICThIpajbl. | OmerTe, Oakpuiay (QyHKUMSIApbl MEMIICKET
GbyHKUMSUIAPBIH ICKe achIPYIbIH Kypajbl 0oibin TaObuiadbl, Makanana Gakpliay opraHiapbl OakblIaymarbl
OOBeKTiJepre aHBIKTAIFaH KEMIIITIKTEpAi KO0 ~OOWBIHINA OpBIHAAayFa MIHIETTI HYCKayjgap MeH
HYCKayJIbIKTap OepyiHEH KOpIHETIiH MEMIIEKETTIK-OMITIK KbI3METI 0ap eKEeH/IIr Typaiibl KOPBITHIH/IBI KACAIIIBI;
alIbUIFaH KYKBIK Oy3yIIBUIBIKTApFa KiHOMI agaMIapAbl skayalKepIIlliKKe TapTy Typajbl MOCENe KOTEepireH.

Kinm ce30ep: KyKbIK, 6aKpl1ay, MemiekeT, KOHCTHTYIS, KOHCTHUTYIHSNBIK-KYKBIKTBIK PETTEY.
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I'ocyxapcTBeHHBbIN KOHTPOJIb:
BOIPOCHI KOHCTUTYIIHOHHO-IIPABOBOI perjiaMeHTaluu

[Tpobnemaryka rocyJapcTBEHHOTO KOHTPOJIS HE TePSeT aKTyalbHOCTH B CBA3U C HEOOXOAMMOCTBIO COOIIO-
JICHHUSI OCHOB KOHCTHTYLIMOHHOTO CTpOs, 3akperuieHHbIX Koncrutynueit Pecniyonuku Kaszaxcran. B cope-
MEHHBIIl IEPUOJ aKTyJIM3UPYIOTCS POOIEMBI BBISBICHUS OTEHIMAIBHBIX BO3MOXHOCTEH U MPEeIoB KOH-
TpOJIbHBIX (QYHKINH, HaxokAeHne Harboee 3P PeKTUBHBIX METOAOB U GopM nx peanmsaruu. Llepio gaHHO-
TO MCCIEIOBAHMS SBIISIETCS IIEPBOCTENICHHOCTH MPOOJIEMBbI KOHCTHTYIIOHHO-TIPABOBOTO PETYJIMPOBAHUS UH-
CTHTYTa TOCYIapCTBEHHOTO KOHTPOJISI B COBPEMEHHBIH nepro. B pesynbrare anammsa conepxkanus Koncru-
TYIMX ¥ OOMIMPHOT0 KPYyra MCTOYHHUKOB BBIIBIEHO, 9TO B KOHCTHTYINH roCyjapCTBEHHBIH KOHTPOJIb peria-
MEHTHPOBaH B o0mel abCTpakTHO-CHCTeMaTHIecKoi (hopMe, MpOosIBISIETCS Yepe3 B3aUMOCBSI3aHHOE JIeHCT-
BHE OOMBIIOr0 KOJINYECTBA KOHCTHTYLHOHHBIX HOPM. BONPOCHI KOHCTUTYIMOHAIM3ALUKA WHCTUTYTAa TOCY-
JApPCTBEHHOTO KOHTPOJISL TECHO CBSA3aHBI ¢ KOHCTUTYLMOHHO-TIIPABOBOIT MOANTUKOMH. [TpobneMy KOHCTHTYLH-
OHHO-TIPAaBOBOH periaMeHTalMd TOCYJapCTBEHHOTO KOHTPOJISI aBTOPHI CBA3BIBAIOT C BONpPOCaMH (DYHKIIHO-
HHMPOBAHHUs OCHOBHOTO 3aKOHA rocyaapcTsa u obmiectBa. Kak mpaBuino, KOHTpOJbHbIE (YHKIMU BBICTYIAIOT
WHCTPYMEHTOM, CPEICTBOM peann3anuu (GyHKIMI rocyrapcrBa. B crarbe ciemaH BEIBOJ O TOM, YTO KOH-
TPOJIb €CTHh TOCYAAPCTBEHHO-BIIACTHAS JEATEILHOCTD, BRIPAXKAIOMIASICS B TOM, YTO KOHTPOJIBHBIE OPTaHbl Ja-
IOT TOJKOHTPOJIBHBIM 00BEKTaM 00s3aTeIbHBIC IS MCHOJIHEHHS yKa3aHWs U MHCTPYKLIHUH 110 YCTPaHEHHIO
0OHapyXEHHBIX HEJJOCTATKOB; HHUIIMUPYIOT BOIPOC O IPHUBIEYEHUN K OTBETCTBEHHOCTH JIMI], BAHOBHEBIX BO
BCKPBITBIX HAPYLICHUSX.

Kniouesvie cnosa: mpaBo, KOHTPOIb, rocyaapcTBO, KOHCTHTYIHSA, KOHCTUTYIIHOHHO-TIPABOBOE PETYIHPOBa-
HHE.
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